VOL. V.] CALCUTTA SERILS.

in aid of execution of the decree. -In the first place, the appeal

of the judgment-debtor does not operate as a stay of execution; G

for the law expressly provides (s. 545 of Act X of 1877), that
execution of a decree shall not be stayed by reason only of an
appeal having been preferred against the decree, and it is mnot
asserted here that the Appellate Court ordered the execution
to be stayed. In the second place, the application must be made
to the proper Court for execution, that is, as defined in explana~-
tion -2 of art. 179, the Court whose duty it is (whether under
8. 226 or 227 of the Code of Civil Procedure or otherwise) to
exccute the order. Obviously, therefore, the Appellate Court
is not such a Court, and cannot be applied to for such a purpose.

Consequently, as it is admitted that the application for exe- .

cution is out of time if the opposition of the judgment-creditor
in the appeal is not to count as such, we affirm the order of
lower Court, and discharge the rule with costs:

Rule discharged.

Bafore Mr. Justice Mitter and My, Justiee Toltenham.

NUND LALL BOSE anp anorase (Prarsmirrs) » MEER ABOO
MAHOMED anp ormers (DerFeNpanTs).*

Execution- Proceedings— What matters may be determined on— Limitation—Ras
Judicata—Act VIII of 1859, s. T—Act IX of 1871, sched. i1, arts. 60 and
118.

A, o Hindn widow, granted, without legal neoessity, a molurari lease of
certain mouzas, portion of her hnshand's estate, to .B. During B's possession
part of the lands comprised in the granted mouzas were taken up by
Government, and the compensation-money was lodged in the Collectorate.
A having afterwards died, the next heirs of A4's husband, on the 7th October

1871, sued B-to recover possession of the mouzas, but net being aware of the,

frete, did not in that suit claim the compensation-money lying in the Collector-
ate. While this euit was still pending, B, in March 1872, drew the -compen-
sabion-money out of the Colldotorate. The heirs, .after obtaining n .deoree

* Appeal from Appellate Decree, No. 1076 of 1878, against the decree of
£. Grey, Hsq., Judge of Gyn, dated the 4th April 1878, affirming the decree
of Babno Bolai Chand, Subordinate Judge of that District, dated the 12(h
May. 1876.
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against B for possession of the mouzus, on the 13th September 1875, insii-
tuted a fresh suit agninst him to recover the compensation-mouney wrongfully
drawn out by bim from the Colleetorage.

Held, 1st, that the snif was not barred by 5. 7 of Act VIII of 1859,

Held also, that it was not barred by limitation, although more than three
yeors had elapsed since the money had been drawn out by B. Art. 118,
and not art. 60, of sched. i of the Limitation Act IX of 1871, npplyum to

the casé,

Fleld farther, that the claim of the heirs was a proper subject for a regular
suit, and eould not have been honrd and determined in the conrse of the
proceedings in execution of the decrce which they had obinined against B

for possession of the mouzas,

TrE facts in this case were as follows :—One Sreemutty Moti
Sunduri Dasi, a Hindu widow, while in possession of certain
mouzas, portion of the estate of her deceased husband, granted
them without legal necessity by & mokurari lease to the defendants.
‘While the defendants were in possession under this mokurari
lease, a portion of the lands comprised in the mouzas was taken
up by Government for publio purposes, and about April 1871,
Ra. 2,674, the sum adjudged to be the fair compensation for the
Iand taken, was deposited by Governmont in the Collectorate.
Srcemutty Moti Sunduvi Dasi having died shortly afterwards,
the plaintiffs in the suit, who were tho nephews and next heirs
of her hushand, on the 7th Oectober 1871, instituted a suit
against the defendants in this guit, to vecover possession of the

" mouzas that had been granted in mokurari to them by Sree-

mutty Moti Sunduri Dasi, on the ground that the latter, as a
Hindu widow, had no power to create an interest which would
Iast beyond her own life. It did not appear that, at the time
of filing this suit, the plaintiffs had any knowledge either, that
pars of the lands comprised on the mouzas had been taken by
Government, or that tho compensation-money had been Jodged
in the Collectorate. This suit was decreed in favor of the
plaintiffs on the 30th of June 1873, and the decree 8o obtained
was afterwards confirmed upon appesl by the High Court.
During the pendency of this suit, the defendants, in March 1872,
drew the compensation-money out of the Collectorate. Tlie pre-
seut suit was instituted by the plaintiffs on the 18th September
1875 agrinst the defendants, after the decree in the fivst suib.
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had been confirmed on appeal, to recover the compensation-
money . which had been wrongfully appropriated by the defend-
ants. 'The defendants pleaded—
1st.~~That the suit was barred by s. 7 of Act VIIT of 1859.
2nd.—~That if not barred by s. 7 of Act VIII of 1859, it was
barred by art. 60 of sched. iiof ActIX of 1871, as it wasin effect
u suit “for money payable by the defendarts to the plaintiffs
for money received by the defendants for the plaintiffs’ nse.”
3rd.—That if neither of the pleas in bar were applicable,
the claim of the plaintiffs was not a proper subject-matter for g
separate and regular suit, but should have been put forward
‘and heard and determined in the course of the execution-pro-
ceedings by the Court which had made the first decree, declar-
ing the mokurari lease to have been extinguished by the death
‘of Moti Sunduri Dasi. :
The Subordinate Judge of Gya, before whom the case came in
the first instance, decided that the suit was barred by s. 7 of Aot
“VIII of 1859, a8 the plaintiffs, when they instituted their suit to
xrecover the mouzas, which they asserted to be then in the wrongful
possession of the defendants, might also have claimed that money
“lodged in the Collectorats, and acsordingly dismissed the suit.
Ou appeal to the Judge of Gya, that Judge held, that the
suib was not barred either by s, 7 of Act VIIL of 1859 or by
art, 60 of sehed. ii of Act IX of 1871, but that the elaim of
the plaintiffs was not one which could be asserted in a regular
guit, as it ought to have been put forward and determined in the
course of the exeoution-proceedings in the previous suif; and
accordingly dismissed the appeal with costs.
From this decision the plaintiffs appealed to the High Court.

Bahoo Chunder Madhub Ghoss and Baboo Rajendro Nath Base.
for the appellants.

Mr. B. B. Twidale for the respondents.

The judgment of the Court (MiTTER and ToTTENRAM, JJ.)
was delivered by

Mrrrer, J.—It appears to us that in this case the decisions
of the lower Courts are erraneous, and. must be .set. aside,
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__ 1879 and that the plaintiffs are entitled to a decreo for tho amount
Nown Lawr. - claimed.
M Ao The plaintiffs are the heirs of ome Russick Lall Mitter,
Manomup, When the estate left by him was in the possession of his widow,
Moti Sunduri, certain mouzes appertaining to that estate were
given in mokurari by her to the defondants in this case. A
portion of these mouzas having been taken by Government
for public purposes, a certan amount of compensation-money
was in deposit in the Collector’s Court in lieu of the landas
thus taken. On Moti Sunduri’s death, a suit was brought on
the 7th October 1871 by the plaintiffs againat the defendants
for the reversal of the mokurari potta and for possession of
the lands covered by that pottw. The lands which were takon
by Government, the compeusation-money of which was in
deposit, appear to have beeu included in that suit, tho plaintiffs
being ignorant of tho fact that those lands had been taken by
Government for public purposes. That suit was decreod on
the 30th June 1873 in favor of the plaintiffs. In the moan-
time, that is to say, sometime in March 1872, the whale amount
of the compensation-money which was in deposit in the Collec-
tor’s Court, was taken by the defendants in this case. The
present suit was brought on the 13th Beptember 1876 by the
plaintiffs to recover from the defendants that amount with
interest from the date on which it was taken out of the Collec-
- tor’s hands, .
The defendants resisted the clmm, prineipally upon the
ground that the plaintiffs’ claim was barred by limitation, and
that the suit was liable to be dismissed under s. 7 of Act VIII
of 1859. Although, in the 7th pavagraph of the writteu stato-
ment, the defeudants stated that they were entitled to this
money, it appears to us quite clear that the effect of the final
decision of the 30th June 1873, between the parties, was t
declare that the plaintifts’ title in respect of this money wa.:
superior to that of the defendanta,
- The Subordinate Judge dismissed the plaintiffs’ claim undes|
8. 7 of Act VIII of 1859, On appeal by the plaintiffs, the
Distriot Judge oveiruled that objection, o was also o
opinion . that the plaintiffs’ claim was not barred. by. limitation,
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the law applicable to the claim being that laid down in
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art.' 118 of the second achedule of the Limitation Act of Nusp Laru

1871. But the District Judge has dismissed the suit, upon
the- ground that the matter now in issue should have been
raised and determined by the Court whieh had the charge of
exccuting the decree of the 30th June 1873. He scems to be
of opinion that the question at issue in this case is one which
relates to the exeention of that decree.

We ave clearly of opinion that the ground upon which the
Distriet Judge has dismissed the suit, is erroneous. The decree
which the plaintiffs obtained on the 30th June 1873 against
the defendants was a decree for land, There was no deeres
for the recovery of the compensation-money, whioh is the sub-
ject-matter of this suit, and which in fact was dvawn from the
Collector’s Court after the institution of the former suit. The
question at issue iu this case, is not one which relates to the
execution of the decree passed in that suit on the 30th June
1873. 'Therefore, it is quite clear to us that the order of the
District Judge dismissing the plaivtiffs’ suit cannot be sustained
upon the ground upon which he has put his decision.

But the defendants (respondents) have urged befors us that
the District Judge’s decision, with reference to the questions
of limitation and the bar under s, 7 of Act VIII of 1859, is
erroneous. It is contended that the article of the Limitation
Act, which is applicable to this case, is art. 60, which runs
thus 1~ For mouey payable by the defendants to the plaintiffs;
for money received by the defendants for the plaintiffs’ use.”
Tu this éuﬁe, it cannot be said that the money, which was taken
out by .the defendants from the Collector’s hands, was so talken
out for the plaintiffs’ use. We ars, therefore, of opinion that
this article does not apply, and there being no other article in
+he second schedule of that Limitation Act which is applicabla

lo the facts of this onse, it seems to us that the plaintiffs are
,ntitled to maintain thi} snit within six years from the date
»f the cause of action under art. 118 of that schedule, and
\hat, consequently, the.decision of the District Judge upon the
juestion of limitation is correct.

' As regards the objection under & 7 of Aot VILI of 1859,
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it appears to us that the defendants have not been able to

N"Nﬁ’ Latt ghow that, at the time when the first suit was brouglt, that §s -
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to say, on the 7th October 1871, the plaintiffs had any cause of
action in respect of this money as againsi them. That being
g0, and it being also admitted that the money was really drawn
from the Collestor's office after the institution of that suit, we
do not think that there is any force in this objection.

These are all the objections taken by the defendants to the
plaintiffs’ claim, and as it appenrs to us that the title of the
plaintiffs in respect of this money caunot now be disputed,
the plaintiffs are entitled to a decree. We, accordingly,
veverse the decrees of the lower Courts, and direct that a
decree be given to the plaintiffs for the mouney claimed with
coats in all the Courts.

Appeal allowed.
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Practice — Amendment of Pluint— dliernative Religf~Frame of Suit—A4 ccount
and Discovery,

Aft.ev parties have como to trial to determine which of two stories is true,

the plaintilf osnnot be sllowed to amend his plaint by sbundoning his own
.story, and adopting that of the defendnnt, and asking relief on that footing :’
for the question, whether on that footing the plaintiff is entitled to relief, is
one to which the defendant's attontion hmg not been called, and as to which he
has had no opportunity of answering.

Tn a snit to recover  specified sum for the hire of cargo boats and not

asking for any other ralicf, the defondant alleged and proved, that he wa
mevely the agent of the plaintift to find hirers for tho boats, and that he wa
not linkle for the hive of the boats, .
" Held, that although prim@ facie a principal is entitled to an account anc
discovery from his agent, the plaintiff could not.obtain snch relief in the sui
a8 framed, and that he could not, after coming to a henring, be allowed &
amend his plaint by inserting an alternative prayer for relief, upon the footing
of the oase et up by the defendant, '



