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that, at that time, the defendant’s possession is considered ab an
end, and the transfer to the plaintiff becomes complete.

We thinls, therefore, that the judgment of ‘the lower Appellate
Court, upon the question of limitation, must be reversed, and
thab the case should be remanded to that Court to be tried upon
its merits,

The costs in this Comrt will abide the result.

Case remanded.

APPELLATE CIVIL.

o )

Bufore Mr. Justice Morvis and Mr. Justice Prinsep.

MOHAMED ELAHER BUKSH axp orurrs (DereNpants) v. KALLY
MOHUN MOOKHOPADHYA anp avoruse (Prarntiers).®

Money paid under conditionul Decree—Application o recover, on faiture of
Contingency— Superseded Decree,

A obtained agnrinst B a decree for arrears of rant at enhanced vates for the
year 1871. Pending an appeal from this decree, 4 obtained a segond
decrae against B for arvears of rent ab enhanced rates for the swoceeding year,
This decres, however, made the payment of so much of the rvent caleulated at
cnhanced rates .contingent on the event of the Appellate Court affirraing the
decree in the former suit. 4 executed this last decree, and obtained payment
of the rent at enlranced rates. On the veversal of the decision in the former
case by. the Appellate Court, B applied for o vefund of so much of the meney
paid 4 as represented the rent caleulated at enhianced rates,

Held, that the portion of the sesond decree, relating to enhanced rent,
being merely conditional, was virtunlly superseded by the order made by the
Appellate Court in the previous suit, and that such moneys were, therefore,
recoveruble,

PrEVIOUS to this application, the present plaintiffs sued the
defendants for the recovery of arrears of rent at enhanced rates
ifor the year 1278 (1871); this suit. was dismissed. by the Court
of fizst instanco as being barred by limitation. This decision
was in turn reversed by the lower Appellate Court, and the
defendants thereupon appealed to the High Court. Pending the

* Appeal from Orders, Nos. 102 and 101 of 1879, against the order of
F. 11 MeTaughiin, Bsq, Officinting Judge of Zilla Nopkhali, dated the 8th
Februarty 1879,
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1879 hearing of this appeal, the plaintiffs brought the presont suit to
"E“A‘;‘fg:’ recover arrears of rent at enhanced rates from the defendants
B"‘}ﬂm for the year 1279 (1872), and obtained a decree. This decree,
Kﬁg;’,i.‘l{,‘;’l‘i“ however, contained a condition, that the rent claimed in excess
orva, of the ordinary rate should be allowed, contingont on the event
of the High Court affirming the decree in tho previous case.
The plainfiﬁ's proceeded to exceute their second decrec, and the
defendants, in compliance with the order of the Court oxecuting
the decree, paid the plaintiffs, in addition to the sum decrced for
arrears of rent, the sum of Rs. 540, representing the moncy
alleged to be due as rent caleculated on the enhancod rate men-
tioned in the decree. On the reversal of the decision of the
lower Appellate Court in the first suit by tho High Court, the
defendants, on the ground that the condition upon which the
payment of the sum of Rs. 450 had been enforced having fuiled,

applied for a refund of this money.

The Court below was of opinion that a portion of the sccond
decree being in form conditional, was “ unusual and primd focie
illegal,” yet, as the defendants had taken no steps to set aside
the order of the Court executing the decrea enforcing the pay-
ment of the enhanced rent, they were debarred through their
own laches from now seekmg for a refund of the money,

Against this order the defendants appealed to the High Court.
Baboo Rajendro Nath Bose for the appellants.

Baboo Kushi Kant Sen for the respondents.

The judgment of the Court (Mommis and Prinses, JJ) was
delivered by

‘Mongts, J.—This appeal raises a question as to the proper
reading of the decree which is sought to be executed, and the
still mere important question, whether the lower Court was
right in refusing to allow certain ‘moneys thab had been paid in
execution of the decree to the Judgment-cxedltor, to be recovered‘
back and refunded to the judgment-debtor.

The lower Court, as we think, read the decree aright,- na,mely,
ta.s a decree containing the condition that the rent claimed for
1279 in excess of the ordinary rate, shall be allowed only in the
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event of the Appellate Court affirming & previous decree allow- 1879
ing & similar sum in excess as enhanced rent for the year 1278. li‘ﬁm';v

The decree was positive only in regard to the amount claimed Bussu
at the old rate of rent. And it seems singular that, in spite of By g{)r;n\r:u
the condition relative to the sum claimed as enhanced rent, the = oara.
Court, in the execution department, should, before the appeal
referred to in the decree was decided, have allowed the judgment-
craditor to take out execution and compel the judgment-debtors
to pay a portion of the excess demand. '

When the appeal was decided in favor of the judgment-
debtors, and the sum claimed as enhanced rent of 1278 was
disallowed by the dismissal of the suit, the judgment-debtors
sought a refund of the money that had been paid by them in
excens, and referred to the conditional terms of the decree in
support of their claim. The Judge has refused their application,
on the ground that it ought to have been made when the con-
ditional part of the decree came to be executed, and that, as the
decree continues in force, having been neither appealed against
nor sought to be altered in review, the order of the execution
department cannot be alteread. He also adds, thiat there is no
proceduro which can be found for remedying the error in the
way now sought by the petitioners,

The Judge, when he passed this order, could not a.ppa.rently y
have had his attention drawn to the opinion expressed by the
Privy Council in the case of. Shama Parshad Roy Chowdhry v.

Hurro Parshad Roy Chowdhry (1), or to the case, somewhat
similar to the present, of Jogesh Chunder Dutt v. Kally Churn
Dutt (2). The ruling Iaid.down by the Privy Council is clear,
namely, that ¢ money recovered under a decree or judgmeny can-
not be recovered back in a fresh suit or action, whilst the decrea
or judgment under which it was recovered remains in force

And this rale of law rests upon this gromund that the orlgma,lv
decree or judgment must be taken to be subsisting and valid,

until it has been reverfed or superseded by some ulterior,pro-
ceeding.” '

In the present case, admitting that the execution depuztment
allowed the judgment-creditors to realize undet their decree a

(1).10 Mowre's L. 4,203 8.0, 83 W. R, L. C,/11. (DL L. B, 3Cale,, 30
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1679 portion of thc amount claimed as enhanced rent, there can be no
n%»:m:;n. question that, in accordance with ity express terms, that part of
Bumu the decree was « supelseded by the proceeding in appeal relative
Kaue Mowus £o the enhanced rent of 1278, And again, under the authority.
Mu:ﬂfa— of the Full Bench above quoted, the decres, if it be a decree
for enhanced rent of 1279, must be treated as subordinate to, and
dependent upon, the decree which disallowed the enhanced rent

claimed for 1278,

The oxder of the Judge is, therefore, scb aside, and the judg.
ment-debtors, appellants, are declared entitled to recover back
from the judgment-creditors with interest at 6 per cent. per
annum such amounts as were realized by themn as enhanced rent
under the decree. The Judge will, upon this application of the
judgment-debtors, tale nccessary steps for the recovery of the
money.

Appeal allowed,

Before Mr. Jualivce Morria and Mr. Justice Prinsep.

1879 GYAMONEE (Decrer-HoLper) v. RADHA ROMON (Onsuorom).®

Deo. 4. Ezecution of Decree~Order on questions arising belweon Co-Decroa-holders

not appealalie—Civil Procedure Code (dct X of 1877), ss. 244, art. (¢)
588.

A decree-holder, having assigned a share of her decres, applied soversi
times jointly with such assiguee for execution. On a subsequent application
ninde |by the original decree-holder alone, the Court, while granting the appli-
oation, directed that the proceods avising from such execution should only bu
yuid over to the co-deerce-holders jointly, Eeld, that the question in dispute
being one between co-dlecrog-holders, and not hetween parties o tho puit.or
their ropresentatives as contemplated by art, (c.), 8. 244 of the Civil Proce-
dure Code, no appenl would lie from such ordenr.

IN this case, one Gyamonec, having assigned one-third sharc
of her decree, applicd several times jointly with Radha Romon,
her assignee, for execution. Subseqyently, Gysmonee alone
made & further application for cxecution of tho docree, and the

* Appen) from Order, No, 130 of 1879, ngninst the decree of Baboo Nobin

Chunder Ghose, Subprdinuto Judge of Zilln Mymensing, daled the 24th
- Mareh 1879,



