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1870 this seems to us additional reason for requiring the actual facts
Emrwins t0 bo brought properly before the Court, so that it may determino
Preassue bhe vaelidity or invalidity of the marriage in each case that
BNt oomes before it.”
No one appeared to argue the case.
The judgment of the Full Bench was delivered by

Ganrh, C. J—We think it clear that, in this case, the evidence
of the marriage is not sufficient to justify a conviction for
adultery.

The marriage of the woman, as observed by the leavrned Judges
who referred the case, is as essential an element of the crime
charged as the fact of the illicit intercourse, and the provisions
of the Evidence Act (s. 50) seem to point oubt very plainly,
that whore the marriage is an ingredient in the offence, as in
bigamy, adultery, and the enticing of married women, the fact
.of the marriage must e strictly preved in the regular way.
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Board of Trade Cortificata—Public Doeuments—Morchant Shipping Act
of 1854, 3. 188—Investigation of Charges of Misconduol— Condition pre-
cedent—Act IV of* 1870, 33, 8, 13, 14~—EByidence Adt (I of 1872), ss. 66, 74
~~8econdary Evidence,

An investigation under Act IV of 1875, 8. §, into charges of incompetency
or miseonduct cannot proceed, unless the person whose competency or von~
duct s to be enguired into has been proved to be the holder of o certificato
granted by the Board of Trade.

Such a certificate is not a ¢ publio document’ within the meaning of s, 74 of
the Evidence Aot.

In a case folling under oL (f), 5. 65 of the Tvidence Agt, and aleo under
ol. (@) or (¢) of the same sectivn, any secondary evidence is admigsible.

Tag facts of this case have been already. reported, ante, p. 453,
on the question of the jurisdiction of the Court to proceed
with the charges against Whittard, the mate of the Awwm, and
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Scurr, master of the Brenmhilds, respectively. The charges
against the mate of the dwa were first gone into. Asit was
necessary to show that he held a Board of Trade certificate,
evidence was given to show that he had been served with a
notice to produce it. It was proved also, that he had stated

“the number of my certificate is No. 10,219; it is a master’s

certificate issued at Liverpool” It was proved also, that he
had been served with a copy of the report of the Court of
Inquiry, the petition of the Advocate-General, and a copy of
the charges brought against him by the Government. At the
close of the evidencs for the prosecution, Whittard was called
npon for his defence.

My, Woodroffe, Mr. Jackson, and Mr. Henderson, for Whittard.

The Offy. Advocate-General (Mr. J. D. Bell), The Standing
Counsel (My, Phillips), and Mr. 0" Kinealy, for the Governwent.

Mr. Woodroffe.—Assuming Whittard holds a Board of Trade
certificate, this Court cannot cancel it, as the accused has not
been furnished with a copy of the statement of the case upon
which the investigation has been ordered —Section 14, Act IV of
1875. This investigation cannot go on unless the certificate is
produced to the Court—Section 13, Act IV of 1875. There is,
however, no evidence that Whittard holds a certificate issued by
the Board of Trade., Whittard’s admission does not show that,
and even if it did, it is not relevant, as no case for the afmis-
sion of secondary evidence has been made. Besides, no second-
ary evidence of the certificate will be admitted, unless it be a
certified copy; for the certificate is & public document—Mer-
chant Shipping Act of 1854, 5. 188; Act I of 1872, 5, 74; and
it comes therefors within cls, (¢) and (f) of 8. 65 of Act I
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of 1872. An oral admission is, therefore, not admissible as

ovidence of its contents. Statutory requirements must be
strictly followed, as this ia*a quasi-criminal proceeding.—Reg. v,
Bholanath Sen (1), Martin v. Mackonockie (2).

The Offg. Advocate-General (Mr. J. D. Bell)—The certificate is
nota‘ public document’ within the meaning of s. 74 of the Evi-

) L L. R, 2 Cule,, 23. - . (2) 3Q.B.D., 730,
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dence Act. Whittard admitted that it was in his possossion,
and he must be assumed to have sailed from Caleutta with it, as
otherwise ho would be liable to a penalty under s. 136 of the
Merchaunt Shipping Act of 1854. It being in his possession,
then, at the time of the collision from which nothing was
saved, cl. (&) or (¢) of &, 65 of the Evidence Act would apply.

'The following judgment was delivered by

Wirsos, J,— Mr. Woodroffe has raized fwo objcetions, in
vespect of which he contends that the Advoecate-General has not
produced sufficient evidence to allow the Court to proceed with
this investigation. One of these objections goes, nob strictly
to the jurisdiction, but to the power of taking effective action.
It is, that & copy of the statement of the case upon which the
investigation was ordered has not been served upon Whittard,
the second mate of the Awva, as required by s, 14 of Act IV
of 1875. It is apparent that the report of the special Court is
the statement of the case referved to in 5. 14, There is nothing
ou the record to suggest that there was any other statcment,
It appears that a copy of the report was served upon Whitterd.
I think, therefore, that a copy of the statement of the case was
gerved in compliance with the terms of 8. 14, Then it is sug-
gested that the statement ought to have been furnished before

.the investigation was ordered; bub it seems to me this is too

strict an interpretation of the words of the section. I do not
think that up to the 1st of August any investigation had com-
menced. This further contention, thercfore, fails.

The second objection is nob so casily dealt with, Itis admit-
tedly a condition precedent to the invostization, that the person
whose competency or conduct is to be enquired into, should have
8 certificate from the Board of Trade. ,

Section 66 of the Evidence Act says, that “secondary ovidence
may be given of the existence, condition, or contents of a docu-
ment in the following casos :—

“ () When the original is shown or appears to be in the pos-

. session or power

- ¢ of ‘the 'person sgaingt whom the document is souglit to bo
proved, or
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“of any person oub of the reach of, or not subject to, tho pro~ __ 187
cess of the Court, or In Tan
MATERR OF A
“of any person legally bound to produce it, and when, after _Corriston
the notice mentioned in &. 66, such person does not produce it ; B:‘tl\“;z,f’";\ﬁ':,m‘
“(b) When the existence, condition, or contents of the original “'“;f,,,,ﬁ',‘-'f“‘
have been proved to be admitted in writing by the person
against whom it is proved or by his representative in interest;
“(6) When the original has been destroyed or lost, or when the
party offering evidence of its covtents, cannot, for any other
reason not arising from his own default or neglect, produce it in
reasonable time;
“(d) When the original is of such a nature as not to be easily
moveable ;
“(e) When the original is & public document within the mean-
ing of 5.74;
“(f) When the original is a documeunt of which a certified
copy is permitted by this Act, or by any other law in force in
British India, to be given in evidence;
“(g) When. the originals consist of. numerous accounts or other
documents which cannot conveniently be examined in Court,
and the fact to be proved is the result of the whole collection.
“In cases (&), (6), and (d), any secondary evidence of the con-
tents of the doeument is admissible.
“In case (D), the written admission is admissible.
“In case (¢) or (f) & certified copy of the document, but no
other kind of g~_ondary evidence is admissible.
“In case (9), evidence may bo given as to the general result of
the documents by any person who has examined them, and who
is gkilled in the examination of such documents.”
Now it has been shown that coming out to India the second
mate must have had a certificate. Whittaxrd stated to Captain
Atkinson, the Marine Superintendent of the British India Steam
Navigation Co, to which the steam ship Awve belonged, that
he had a certificatbe, though Captain Atkinson was not sure
whether it was from the Board of Trade,
I should be inclined to hold on the evidence that tho certifi-
cate ' went down with the Avg, and that the case was met by
cl. (¢) of & 65 of the Evidence Act: It has, however, been
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1819 sufficiently shown that it comes under either cl. (a) or
m_{::‘:“'f“ el. (¢) Notice to produce it has beon given, and therefore

Coruwmton  gecondary evidence may be taken as to its contents. It is
BETWREN TR

“ava® awn nocossary to look also ab cls. (¢) and (f), which purport to
ey i give additional cases in which secondary evidonce may be given.
Clause (¢) deals with public documonts. Section 74 says the
following docaments are public documonts, viz, :—(1) Documents
forming the acts or vecords of the aects (i) of the Sovereign
Authority; (i) of official bodies and tribunals; (iii) of public
officers—legislative, judicial, and exocutive: (2) Public records
kept in British India of private documents. Now, it does not
geem t0 mo that this certificate i3 a public document, I do not
sy that the duplicate kopt by the Registrar-General of Soamen -
under 8. 138 of the Merchant Shipping Act, 1854, is not a
public document. If the certificate were a public documont
then very many documents would be made public documents
which were not intended to be such,—e. g., a hundrved-rupece
note, Sub-section (f) of 8. 65 of tho Evidenco Act says:—
“8econdary evidence may be given when the original is a docu-
ment of which a certified copy is permitted by this Act or by
any other law in force in British India to bo given in ovidence.”
To estimate the bearing of this section wo must turn to s, 138
of the Merchant Shipping Act of 1854, 17 and 18 Vict., Cap, 104;
but although, for many purposes, that Act has force in India, I
doubt whether the rule of procedure in thab section applies,
namely, that a certified copy shall be evidence of such cortificate.
But whether or not the words apply in India, that duplicate
would, I think, be a public document within the moaning of
8. 74 of the Evidence Act; and undor & G5 any such document
may be proved by a certified copy. Thorefore tho cortificate -
might be so proved unless there be a difference between a docu-
ment which may be proved by a certified copy and a documend
which is a duplicate of such document. This is a point of some
difficulty, but I shonld be disposed to sax thore is no differenco,
and that the case falls under cl. (f). This brings us to the
real question, what kind of secondary cvidenco is admissible,
By s. 65, in cases under ols. (o) and (¢), any secondary evi-
. donce is admissible; in cases mnder cla, (¢) and (f), only a
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certified copy. The present case falls under (@) or (¢), and also a7
under (f). In such a case which rule applies? I think the ~ Ivzue
words, “In cases (a), (¢), and (d) any secondary evidence is “Gormmsrew

Coruision
admissible,” are too clear and too strong to be controlled by any- FErsesy e

thing thab follows, and that therefore in this case any secondary T“%:f&%;‘t
evidence might be received. Mr. Woodroffo pointed out that

cel. (¢} might apply to a judgment lost. Where a ceortified

copy might be, but was not produced, I admit the difficulty; but

I think danger might be avoided by sufficient caution being
exercised. '

If effect wers given to the other view, irreparable injury
would result in the case of the accidental loss of the record
of a Court. Mr. Woodroffe has submitted that no sufficient
evidence has been given of the existence at any time of a
certificate or of its contents. I agres with him that there iz a
distinction betwaen evidence for the purpose of identification
and evidence to enable the Court to aseertain the eontents of
the document. We must, however, loalg to see how much of
the document is wanted. In the case of a Government note,
for example, it might, in some cases, be sufficient to give the
number or the amount. For our present purpose all we want
to know is, whether there was a Board of Trade certificate
identified by a number.

Now, thereis evidence that it was a master's certificate that was
issued at Liverpool and bore a certain number. I know of no
such certificate but a Board of Trade certificate. Therefore,
there is sufficient evidence that it was a Board of Trade certi-
ficate.

The Government Solicitor : Messrs. Sanderson and Co.

Astorneys for Whittard : Messrs. Orr and Harriss.
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