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" I t  may b. qup.stionable ■wheth.-r th" wis'^st 
choice i s  mads i f  ona salccts exclusively the most 
in f lu e n t ia l  s3/-stems.’ The c'ode o f  a r a la ’t ivo ly  

'small and not very ' i n f lu e n t i a l '  nation may off.-:r 
particularly , interesting and constructive solu
tions fo r  th3 Vory reason that i t s  draftsra^-n have, 
bo n influenced by several others and havd acl '  c- 
t i c a l l y  Hov̂ -n, the strands of  several ' in f l iv  n t i a l '  
id.-as in-to a h v; and o r ig ina l  p a t t , - „ r f t S o  wrot.., 
■R-.Bo Schleshrgor sora.' t̂imo ago. 1

It is^ stat'.:ra' nts l i k  th 'sr from ^min nt 
comparatists that embolden me to venture to suggest 
a few modifidations in the procedure wr havo choson 
to ad;Opt' in th- mattr.r of ju d ic ia l  r .vi 'W of 
l e g i s la t io n .  I may, at thi outsit ,  rri, n;:.ion a 
serious in firmity in th 's s  suggestions and i t  
i s  that thly ay' not part o f  th ’. law of  th 
Unit ed stat'^'s. -r. t ' nd to 'swear by th-,,; law of  
the Unit 'd  States on raattors of  r vi.;W o f  
l -^g is lat ion j p..rhaps b..caus' th Constitution

i 'soarch  Prof.:ssor, Indian Law Inst itute ,  
N-w Delhi. . _ '

1. R,B. Schl>-;sing'r in ]CXth C ntury compara- 
tiv^. and Conflicts Law 67 (1961) .
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o f  th.. Uni-’-, d Si:at*rjs envisages a federat ion  and 
oar Gofl'Sw-i-t.ution i s  ,co_nsiderod to liava provided 
f o r  a q uas i - f a d  a ra l  sot- uD' 'fo'f t !l’(2' cOun t r y . Wb 
ar^̂  stone-b lind to any th\jng oth,/r than t h i  
Ani' l̂'iccin way in the area o f  te s t ing  tha v a l id i t y  
of l e g i s l a t i o n .

W-s sha l l  addpbss o'ursolves to two main 
aspects o f  j u d ic ia l  r view o f  l : g i s l a t i o n .  Arv.= 
judges o f  the sup'.rior caurts bt^st q u a l i f ie d  to 
rt'viv-w l e g i s la t io n  which, in many instances, may 
bP' qu. s t ions  of gov'rnra ntaL po l icy  or o f  p o l i 
t i c a l  philosophy? An advoQat'j with a busy 
success fu l  pract ice  inth<. f i ' I d  o f  prop>-'rty lavj 
may b :  rais- 'd to thr brnch o f  a High Court. Can 
one v i s u a l i s  him handing dflfn h- ' lp fu l  opinions  
wh'^n h i s  confront'^d with qu’̂ stions o f .  say, 
pLrson.al l ibe r ty?  , VJould ho not a llow hiraseli 
to b '  guided byVodg., rs and Maxwell fo rget t ing  a l l  
th‘. tim that i t  is a constitution  and not a 
Dog's fict that h' i s  in te rp rd s in g . Perhaps i t  is  
no derogation to th im part ia l i ty  and int^ g r i t y  
o f  a judg.j i f  i t  is  said  that h has handed down 
p o l i t i c a l  dec is ions .  As a large, number o f  quc s- 
tions befor^ him in th is  area ar̂ ,'. p o l i t i c a l  
qu st ions ,  his decis ions are bound to b ■ p o l i 
t i c a l  d -c is io n s  in th-.- l i g h t  o f  his cwn p o l i t i c a l  
philosophy. Th : f a u l t ,  i f  any, i s  ndt in his  
making a s inc -re  attempt at handling down an 
opinion in th '  l i  ^ht of  his own p o l i t i c a l  phi
losophy. An 'jxpert on property iaw who has b n 
: . levat 'd  to th- bench o f  a superior  court may 
as w- ' l l  be ask’ d to paint or v e r s i f y  as h i s  
r ' 'quir; 'd to pronounce j u d i c i a l l y  on th'. v a l i d i t y  
o f  laws which may genera l ly  involve i s s u e s  of  
p o l i t i c a l  po l ic y .  I f  h in his v-nturosome task  
o f ,  say, painting f a i l s  to com upto th'" 1 v 1 
of th ch i ld r  n at Sankar's pa inting  competition,  
who is  to blame? le i s  perhaps b-caus* h. is  
guid.'d by Providf..nce that h e ‘oft', lt succl ds in  
handing dô '/n reasonable dec is ions .  I t  would 
therefor  s-;- m that i t  i s  not ■ xc lus iv  ly  
judgi's of th '  sup -r io r  courts irr jsp. 'ctiv-:  o f  

-t h - i r , t ra in ing  who should b*"̂  -.ntrust. d with 
t h» task of test ing  th const itu t iona l  
v a l iu i  ty ’ of 1 gis-i-ation.
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A fu rther  question vihich is  equa l ly  impor
tant i s  th.-; timing .of th ■ raview of l e g i s la t io n *
I f  laws are frequ'intly declared unconstitutional  
by courts,  respect fo r  th-b law w i l l  tend to dimi
n ish  in the mind of  the common c it izen  who i s  
innoc -nt ,of the* n ice t ie s  o f  const itu t iona l  in te r 
p re ta t ion .  In thtj Indian context, there app^iars 
to fu rther  danger i f  laws ar;- dGclar.-:d void.  
Our reprts  ntatives in the- I t g i s l a t u r c s  f o r t i f i e d ,  
as th£,y ar w^th priv l lsg -as and immunities, 
regard th^-mstlves as luminous parts o f  a panthbon 

ndovj.:d,with parliamentary < sovarsignty '  ̂whatavf.r 
th',  ̂ phrasG may m^an, and are sensitive- to any 
c r i t ic i sm  of their  o r a c le s ,  not to speak of any 
attarapt at voiding them; h'-ncs arisr-s what i s  
usual ly  re ferred  to as the. confrontation b 
th.-- ju d ic ia ry  and thG Ic -g is la tu rc . W- h.̂ ’vc had 
not a few instances o f  th i s  whero the ju d ic ia ry  
and thp 1 -g is la tu re  appear«^d to ongago thcimsv.lvas 
in th(i gpmc. of rausicar chairs.- I f  thw r^^vicw 
i s  mad'  ̂ before laws aro promulgated, or say, 
bf-ffort; th President or th*:; Gov:rnor, as the  
ease may b , asSc-.nts to a b i l l ,  the two abovr-  
m^ntioncd dangers can e a s i ly  be eliminated*

I t  may also bc: sugg-sted that th.. Constitu
t io n a l  'Court or the in s t i tu t io n  by whatever nam'' 
i t  may b ca l lod .  which reviews laws b ' f o r e  promul- 
g a ' io n ,  may publish only one opinion, that is^  
the majority, opinion, without d issenting  opinions,  
i f  any,  ̂ br ing  made pub l ic .  "'Jhen ther are d i s -  
S’.-nting opinions, th '̂ v-jnlightenod Sv.ction of th.  
p u b l i c  w i l l  in c l in  - to attach le.ss significance;  
to thv, majority opinion. This w i l l  ' . spec ia l ly  
b' the cas„ i f  th'- d issent ing  opinions ar . by 
'min nt ju r i s t s  or by thosv fo r  whom on genera l ly  
< n terta lns  iiigh r spect. On" may .̂v n t^.nd to 
cit. '  ifistanccs of judges whose d issenting  opinions  
b'camc in l a t e r  fJp-vs  th'.. acC'pt^d view o f  th  
court ,  '^he ex ist  :.nc  ̂ as' w ^ l l  as th r 'ason ing  
in th'' d issenting  opinions, may also r ..fleet 
on th c i t i z e n 's  w i l l i n g  acccptanc.. o f  a p ro 
v is io n  of law. I f  in th ''yGS of  a c i t iz en  
th^ ^?alidity o f  a law i s  nebulous in the l igh t  
o f  th^ diss..nting opinions, he may not be pre
cluded by any qualms from breaking th • law hoping 
that th'' r..‘vi...wing body may hav'. second thoughts 
and might rev rSv, i t s  opinion. This may prove, 
good fo r  th - growth o f  the law, but th u t i l i t y
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o f  dissentins op i j io as  in Vae orcG..i Tnt o f  impugned
law may liappsn ':o be nagativ^. In a country \7liure 
tiĥ ' ôvfc.rnn<̂ nvj “s t . a b l i s d  by law <Jonsidnrs that 
adnin istrat ive  detention, misnamed preventive  
detention i s  essenti.i l  fo r  the. rnaintinanc.- o f  the 
reign o f  lax7, the d^^bilitating e f fec t  o f  a diss^^nt-
in
r

n '  opinion may h< spec ia l ly  re levant in the 
ealm of r v I avi of lac jis lat ion.

V/o sha l l  no\v turn our attention to constitu
t iona l  provisions rar;ardin'^ review o f  lc ;^is lation  
in a few countrios. On-- o f  them at le a s t  i s  not,  
wholly outs i d t h '  fo ld  o f  th'  ̂ conmon law at 
whose' high a lta r  wc o f f e r  our prayers and s a c r i f i c s

I I

Speaking on th- proposal, to s^it up a specia l  
■Constitutional Court in Sri Lanka, Garnini Dissa-  
-nayaka, a rAtmlDer o f  the Constituiint Asscrably, stated;

In ny view, t h . qu stion of int^rpr t ins  
constitut iona l  laws is  a sp^cia lisad  
function and the qup.stion o f  dot^rnining  
thf  ̂ v a l id i ty  o f  laws in th present con
text and in"thJ way envisaj«d by t h ; Hon. 
Minister  com̂ -s v. ry rar-^ly within th3 
purview of th ;̂ present Courts . . . .  I t  i s ,
I. think, v'-ry desirabl"- ?ahd nec&ssary 
that when laws are btiing chal len jed ,  not 
ex post facto but in ■''he process of l a g i s -  
Tation that a very oxpcditious, cheap 
and quick m '̂thod is  devised whars the 
v a l i d i t y  or not o f  a p a r t icu la r  B i l l  i s  
to bP de't'^rmined^. iTow, i f  ono wtsro to 
go and rtposc that function in the 
rwt^ular courts o f  law, in ny view, i t  i s  
going ' ô b'e a vsry tedioup, cunbGrsome; 
and v-w,ry expensive procedure, and i t  
w i l l  mak.- natters d i f f i c u l t  both for  
thf subject who jo fs  to' the court and 
f o r  th jud^;‘is who are crJll::d upon to . 
dit .rm in "  th'. v a l i d i t y  o f  thosu laws 2

(S r i  Lanka) Constituent Assembly Dtbat.
Vo l .  I ,  2882-3.
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Dr. Colvin de.^Silva said that he vould lik-^- to add 
the followin^i to what Dissanayak:: had stated;

I f  you brin^ the judges of a regu lar  
court with th-.lr regular pos it ion—  
carosr judgns, that i s  to say*-- into  
a plac'^ l ike  a constii:utional court,  
thny bccomi? involv'jd in the. ordinary  
tVLPy day mattRf's o f  p o l i t i c a l  issues  
in  the p o l i t i c a l  arona* That would do 
no good fo r  th- judges. 3

Making special  r^'ft-rcnce to the conposition of ch'  ̂
Constitutional Council of Frane and o f  thn Consti

tu t iona l  Court of  th i Federal Republic o f  Germany, 
de S i lva  said that f o r  people to bo chosen fo r  th<. 
Constitutional Court from outside the jud ic ia ry  
" i s  quit'-, a common practice  and i t  i s  common not 
by accid.^nt” . In th :̂ Constitution of S r i  Lanka 
adopted in 1972 a constitutional court i s  Jnvisagsd 
and th:= mctnbt.rs o f  the court who arf  ̂ f i v e  in 
numbor arc to be appointed by th^ President  
o f  the Rfjpublic, which means, in a parliarn.ntary  
form of Gov.rnnont, on th'.. roconnv-ndation of th ) 
Gotincil of Ministijrs. The provision made fo r  
appointing nu:ibcrs o f  the Court on the rucomm.)nda- 
tion of the Cabinet which in i t ia te s  and p i lo ts  
throu,ih thv national, a^s^mbly a l l  govjrnm.:.nt 
b i l l s  may not be a very happy arrangement. I t  
i s  not u n l ik ’ly  that th: Cabinet would r..conm:nd 
f o r  appointm.'nt only those p .rsons who, i t  
considers, would toe th l in  i ■‘î hc CJdnstitutional 
Council of Franc.: consists  o f  thr^' persons 
appoint jd by th' President o f  th- Rt.public, 
three to b nominated by th : Pr<:.sid:nt o f  th - 
House of R.,pr'.sentativ s, thr' by the Prosidr.nt 
o f  the S nate as also a l l  past P r . s id 'n t s  o f  
th R .public, ^hc past.Presidents may be 
rcf^ard-d as impe rvious to p .tty' p o l i t i c a l  
persuasion or in f luence, th j  Presidents o f  
th two houses of l e g i s la tu re  may br >„xpect ;d 

,to exorcis the ir  own indiv idual j-udr^mint, 
uninfluenced by part isan  p o l i t i c a l  considera
t ions ;  i t  is  perhaps th'. members selected by 
th^ President o f  th :  Republic who arc lik> ly  to 
b -  part isan ,  e spec ia l ly  in a -parliam ntary form 
o f  gov'^rnm.nt wh‘-re  th -y  hav.- been r..comm^ndcd 
by the ccibinct, most probably on p o l i t i c a l

3 i Id . 2894.
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considerations.  It may dss irab l. -  go nxclud : 
m.mbi.rs j f  the 1 - , ' j is la tar . from m-irab<r.rs laip as 
tii'-y ar'= l ik ' - ly  to think and vott; on party l in e s .  
I f  a fflvL-nb̂ r o f  th- -l-^gi-slature i s  appointed to 
t'a Court, sho'jld cjasr- to b j  a m-'mb,ir. In 
ths Fr'mcli context, th^y ought to excludfd 
bv.causc.r as th- scrutiny of. the Laws takos placo 
a fte r  t h . i r  adoption, though b.,for th f i r  promul
gation, ths. tn=rmb-,irs of th -  l - g i s l a t u r  -will b 
s i t t in g  in judgm nt in th> i r  own o-'us . In Sri 
Lsnka as th-. scrutiny is  bofor th;... passing of  
th; B i l l  this objection i s  not p .rt inont but-th  
liki^lihood of the mv.mb rs of th l>gislatur>. vot
ing- on party basis ':v -̂n wĥ  n th :y arc ^.ntrustrd 
with a ju d ic ia l  function cannot b a ltog . ’thor 
rulad out. As v/hat th-. Constitutional Court 
cxcrcisos i s  a ju d ic i a l  furiction, the- Cogr-’- v;ould, 
i t  would s.era, be properly manned‘i f  th. ra mb. r -  
ship included a f  w merab .rs of th higher jud i 
c iary  who arc nominated by their  own p e . r s .  ' ô 
. nsur._ their  in'dcpc,nd'ncv, i t  may b.- nvCGssary 
to provid'v, that th ni' mb.rs of  th Constitutional  
Court a ft  r th'. i r  t rm of o f f ic e  would not b:
P 'rm itt  .d to acc.pt any o f f i c r  of ' p r o f i t  und-..r 
t h ' gov-rnra-nt. Aft r a l l ,  th-. y do r.Coive  
t h i i r  p,'.nsion.' And th-r.. ar j many more things 
than mon y-making that a person in th .winter  
o f  his l i f '  can p ro f i tab ly  pay attention to.

’̂ h Constitution o f  ■''ri Lanka^ whil making 
provision fo r  ju d ic ia l  scrutiny o f  B i l l s  b fo r  
th ,y ar passed into lav ,  has also provid-..d for  
adversary procev,dings b for-  t.h Constitutional  
Court.- ” h" At-torn y G.n̂ . r a l  has th' r ight to 
b 'h. ard on a l l  niatt rs b'.for th..: Court. Ic 
may, in its  d iscr  tion, grant to any person 
such h. aring as may app. ar to i t  to b^ necessary  
b ' f o r '  dealing with any question r . f . r r c d  to 
i t  is to wh^th r any provision in a B i l l  i s  
incons ist .n t  with th' Constitution. Th. Court 
may a lso ,  i f  i t  thinks i t  n ccss'ary or  rxpo- 
di^nt,  summon and h-ar x%'itn.;sses and ordc;r the 
production befor . i t  o f  any docura.:nt or  och r 
t hing. 4

4. • Section 63 of th- Constitution.



I t  may also b -  noted t-iiat p.ny c i t iz en  o f  
Sr i  Lanka may raovs the Court \-;it'ain a we^k of a 
B i l l  'b.-ing placed on tlac agenda of th «  National  
Stc- t̂tt Assf-mbly and th . Court w i l l  then advise  
th .  Spr^k'-^r of the Asst-'rably that there is  a ques
t ion as to v/h t l r r  some provis ion  in the B i l l  is  
inconsistent \\;ith th5 Constitut ion .5 Court
has to advise the Speaker in th is  manner, bscauscj 
th- Constitution provides that i t  is  f o r  the 
Specikir, or \Jhen he i s  unabl to perform thts 
function of his o f f i c e ,  the Deputy Speaker, to 
■t’a fdr  such a question xo th'^ Constitutional  Courto 6 
^hp Speaker or vh'-.n he i s  unabl." to p'-.rform the 
functions of  his o f f i c e ,  th- Deputy Speaker, may 
tak thv v i .w  that thars is  such a question and 
may= on his own i n i t i a t i v e ,  r e fe r  the question  
to Gh Court. I t  i s  the duty of the Attorney 
Qen \rol to oxamin every B i l l  and se ’:; vjhethor 
any provision in i t  cannot b :  v a l i d ly  passod 
exc 'p t  by th spcc ia l  majority prcscribcd by tho 
Constitution fo r  adopting an amendment o f  tho 
Constitution.'^ Section 52 ( i )  of tho Constitution  
c lo a r ly  provides that

"̂ h ■ National Stat^ Assembly may onact 
a law, which in som pa r t icu la r  or r ,s- 
p .c t ,  is  inconsistent with any provis ion  
of th Constitution without am .̂-nding 
or r .p- c-lin?; such provision o f  th Con- 
stutution provided that such law i s  pass^-d 
by th majority r^quir-id f o r  the ara'nd- 
m nt o f  th Constitution.

Thi s p . c i a l  majority r-.quircd fo r  amf ndm nt of th<. 
Constitution i s  two-thirds of th : whol3 nurabc.r 
o f  m-mb rs of th.- Fational Stat Ass mbly, 
including thosr not pr;.s-,nt. 8

' ĥ- Sp ak:r or ,  in caso of his i n a b i l i t y ,  
th>- D puty SpGak. r ,  i s  r^:quir:.d to r .f .r to th  
Constl :utional Court any qu stion o f  inconsis -  
t ncy with th'; Constitution in any provis ion  of 
a B i l l  i f  h'  ̂ r  ccivos within a wct'k of th .̂ B i l l  
b'^ing placcd on the, ag-nda o f  th- Nat ional  
S ta t '  Ass mbly a v/ritt- '̂n noticc r a i s in g  such

6. SJction 54(2)

7 .  S-Ction 53.

8. S .c t io n  5 1 ( 5 ) .



a quss'ision sign.d by tb. loader !■] t'a Ass. nbly 
o f  f; r.,cognis d p o l i t i c a l  p a r t y  or by S'jch numb r 
o f  riurab':jrs as would constii'utu a quorum of  the- 
Ass-mbly.

I f  p B i l l  i s  considvr-d by V.ic crbin^-.t to 
b urgent in tb national interest  and b'^ars an 
ndors-m nt to tb'^t .,ff c t , i t  is  not n-c ;ssary to 

fo l low  th usual r~quir-.n,nt tbdt i t  should b̂ . pub
l i s h  d in th Gazette s .v-n dc-iys prior  to its  b' ing 
plac 'd  on th ag.nda of th Assembly. Such a b i l l  
must b . r- 'f  r r  .d by the Sp-ak^r or th ' D_.puty Sp-Ja- 
k.Tj in cf's . of th form r ’  ̂ in ab i l i t y ,  to th Consti
tutional Court to d<̂ ,t rmin and advis.: him vrh-'/ch* r 
th provisions of th-. B i l l  ar = consis'^cnt with th 
Constituiion 5 or t h ' 3 i l l  or any of its  provisions  
i s  inconsist nt \-jith th Constitution or whit.i r 
i t  rntf rta ins any doubt that th-- B i l l  or any of i ts  
provisions i s  consist xit \iith t h . Oonstituuion. 9 
Th' Court is  r quir d to communicate i ts  adv^c_ to 
th Sp.;ak'r as oxpodit,iout.ly as possib l  ' and in any 
cas- I'ithin twenty foua- hours of th- ass-„mbling of' 
the Court.10 I f  th.. Const!::utione-l Court advis 's  
th Sp> akcr tliat th. B i l l  or ;..ny o f  i t s  provisions  
i s  inconsistent with th Constl ,:ution or tliat th>.
Court cnt-'.rtains a doubt as to bh consist 'ncy o f  
th. B i l l  or any provision of i t  with th Constitution,  
such a B i l l  cannot b pass^,d ' xc pt with th - sp c i a l  
majority r^quir.d for am',nd'n..nt o f  th Constitution. 11

"î hrv"̂  mLi'nb. rs form th quorum of th Court 
which i s  r quir^d to hand dov/n i t s  r^-ason'd opinio.n5 
in normal casvis, Xi/'-thin tvjo w ks o f  th. r'-;f r :nc ' . .
A d - S3, nticnt m^mb'-r m?y also stat th '  r^^asoiTS 
fo r  his diss nt and '''h's-' w i l l  b forward'd  
along with th d^'cision and -^.asons giv^n b\̂  th . 
majority. '

What is  of sp c i a l  significance about 
ju d ic ia l  r vi.,.w of propos.^d l<g is la t ion  in 
Sri  Lanka is  i ts  timing, that i s ,  t h ' stage, at 
which th- rcviiW is  mad.-’. In this rcsp. ct

-  8 -

9. S''.ction 55(2)

1 0 .  I b id

11. S ction 55(4)

*Wadhwa*



Sri Lanka may aDoear to have imorovpd upon thp constitutional 
provisions in FrnMce which ’envisage review before th"-" law 
adopted by parliament is promulgated. In the French arran
gement, sessions of the houses of legislature are' held, 
debates take place, amendments may be oroposed, that is, the 
whole Drocess of legislative gestation is gone through, 
though perhaps it may later be held by the Constitutional 
Council thst^what' was adopted by Parliament aslaw w^s not 
valid.. In Sri 'l/xnka, on the other hand, the scrutiny of 
nroposed legislation takes pl^c'e b'ef.ore this process ia 
gone through. TMs. means a substantial saving of a, gr^at 
deal,of time, energy and money. But there is one senous 
drawback. ' lo may be that during the course of the debate 
in p..<.rliament,. there will  generally be proposals for amending 
certain provisions .wh'ich the Constitutional Coait has 
Considered unconstitutional. vJhen these proposals are 
a'cceoted, the inconsistency with the Constitution may cease 
to 'e^ist, '»f/ic.n review takes place before th.e, proposed piece 
of legislation is debated In Parliament, the legislature 
is bound either to adopt or to reject 'the legislative  
provisions in Virtually the same form inwhich th^y have 
been approved by' the Constitutional Court. T-e debate in 
Parliament.-will now be centred on either acceptance.' or 
rejection of <the prooosed legislation. T!.e Fr: nch dis^ensa- 
.tion gives the members of the houses of legislature ample 
opportunity to discuss and debate, free of inhibitions, 
every provi.sion of the prooosed legis:^ tion and suggest 
amendments to them. Iv Ls not impr.,obable that in the svstera 
envisaged in Sri L^nka, members of parliament would feel 
that tjey are deprived of the fulness of.their signific=int 
role in legislation.. Considering a l l  this, it aopears to be 
much ifiore Sensible to adopt the F. ench system in which ' 
review takes place after the adoption of a law by the 
legislature but before its promulgation.

I l l
»

I'felagasy was a F-ench colony; We might, thrrpfore, 
assume that when it  becSi-me' independent and framed its own 
republi.can constitution, i t  would adopt as-its model the' 
Constitution - of the Fifth French Rypublicg. It actually 
did so to a considerable extent• in what we might call its 
basic features or' framework, its constitution is modelled 
after that of its erstwhile masters. Bat when it came to 
d e ta i lsu n l ik e  many other francophone states and not a 
few anglophile ones ■■ in ' Africa, it delibefately departed' 
from its model. One such departure may be seen in making 
provision 'for what is known as, the High Council of 
Institutions. The main function of the Council is to- 
oversee the confirmity' of laws and ordinances to- the •
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republican constitution. composition re f le c ts  the
inspiration of i t s  French model, the Constitutional Council 
established by the De Gaulle Constitution. Trx high 
Coancil consists of fiVe members, two to be nominated.by the 
Prv.sident of the Republic, two by the President of the 
National Assembly and one by the President of the Senate.
In addition to these f i v e  members, former Presidents of the 
R-DUblic w i l l  be l i f e  members o f  the Cc.incil. ■ A deliberate 
departure from the model is ,  however, made when the Consti
tution stipul' ’ t e s ’ that three of the f i v e  npminated members' 
of the Council shoulr  ̂ be chosen for th^ir le ga l -qua l i f i ca 
tions and evperience in the f i e ld  of law.

O'-'A .uy r e c a l l  that the' Constitutional Court in the 
Frderal Rupublic o f  Germany is composed ’of federal, judges and 
other members; ha l f  of the membere are elected by the Bundestag 
(Ftrderal Assembly) and half by'the Bundersrat (Council of 
Con!:titit.nt S tates ) .  'They may not be members of any govern- 
m̂ Tit or leg is lature in the republic. The Malagasy provision 
for  nomination o f  member's by the President of the Republic 
and by the Picsidents of the houses of legisl^?ture, based on 
the Fi-ench model, with the addit ional st ipulation that three 
of the- members should have IP gal qual i f icat ions and e^DSrience 
•may be-regarded as a purposive refinement on what is orovided 
fo r  in the' Constitution of France and in the Basic Law of 
the Fi-dPral RLpilblic. While party allegiance more than any
thing else is l ik e ly  to weigh with the members of the 
legisl-^ture in the ir  choice o f  the members of the Constitutional 
Court, the Pie sidents of the houses of leg is la ture ,  considered 
insulated from p o l i t i c a l  alignments, are e-^pected to base 
their  nreferences on broader considerations .>

TIĵ. members of the Hi,^f Council in Malagasy are to be 
appointed f i r  a p-riod bf seven years. Tn^y are not e l i g ib l e  
for  nomination for a further term. T i .r o i f i c c  w i l l  b? 
incompatible with that o f  the members o f  government, with anyc-  
elec;^ive o f f ice  or with the evercise o f  any private profession.

Th-. Prtsident o f  the Rtoublic, the President o f  the National 
Assembly or the president, of the S'-nate-may re fer  any law, 
before i t s  promulgation to  the High 'Council to determine i t s  
constitutional validity^® T:-r Cauncil should hand down a

12

12. Tn-' Constitution of the Malagasy Republic, a r t i c l e  45.
13. _I .̂ a r t ic le  43, paragraphs X and 4.
14. Srr. 3 i s'ic law of the Federal R'.-gublic of Gv.rmany, 

art ic le  94-(l)..,
15. C^mstitution of Malagasy Republic, a r t ic le  45 ■

fitSragraph 3. . ' . . ' ’
16. Id .,  - 'r t ic le  47, paragraph 1.
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decision within a time l imH of one month. In case of 
emergency, so attested bv the Pres i len t  of the Reoutilic, the 
high Council is^re^quired to gi'^e i t s  decision within Dê io<̂  
o f  eight da-ys.^^ i l l  ordlnonces, before promulgation, rrust be 
submitted -by -che Presid:ent o f  the Republic to the High Council 
■■which shall  give ' i ts  decision within eight days. S‘ich 
provisions as are declared unconstitutional by the High 
Council w i l l  not be promulgated. The President of the ‘Rst)Ublic 
may either promulgate -the other provisions o f  the law or 
submit thrffl for reconsideration by the assemblies or considpr 
them to  have lapsed":*^ Aoart from th is  provision fo r  super
v is ion before promulgation, the Constitution has '^Iso 
provided for post-promulgation control  o f  l e g is la t ion .  I t  
states that;

After promulgation of a law, the Hi^h 
Co.ncii of Inst itutions may at any time 
deal-with.a request by the President of 
the R-roublic, t^k-n in the Council of 
Ministers, for the annulment of a i 
l e g i s l ‘'’ t ive  provision d“ t-med to be 
unconsitutional. I f  the Hi^h Council of 
Inst itutions,  when so requested, considers 
that a. 1-g is la t ive  provision is unconstitu
t iona l ,  such r^ovision sh-^ll bf’ abrogated 
automatically?^

..Tiiis again is a departure from the P.'snch model where 
there- is  no provision for post-promulgation control of 
parliamentary l e g is la t io n .  This provision, however, may not 
evoke any fulsome eulogy, as i t s  u t i l i t y  w i l l  ma'nifpstly 
depend, on the in i t i a t i v e  taken by, the President in consulta
t ion with the Council Ox ^Lni.>o^rs. the ore-promulga-
tion supervision apparently depends on the in i t i a t i v e  taken 
by one o f  three high d ign itar ies  o f  the state. It would 
seem that there should be provision made for enabling any 
c i t izen  to  move the Hi;^h Council in regard to the constitu
t i on a l i t y  of a provision of law. A';..ore convenient dispensa
tion would perhaps b“ to require the president of the 
Republic to submit every law passed by the Assemblies to  the

17

17. I I . , a r t ic le  47, paragraph 2.
18. Io_.,, a r t ic le  47, paragraph 3.
19. , a r t ic le  47, paragraph 4.
20. l a . . a r t ic le  47, paragraph 5.
21. Id. , ^irvlcle 47, paragraph 6.
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Hi. ĥ Council for i^s scrutiny. A qualified person
entrusted with the task of piaying the role of the dev i l 's  
ad^rocate may be appointed with a view to his presenting 
before the .Coancii .iny infirmity in a piece of legis lation 
regardin'g. its constitutional va l id i ty .  I f  provision for 
post-promulgation scrutiny also is consid.-red necessary, by 
Way of a.buhd^nt caution, the d ev i l 's  advocate may be 

. entrusted with scre--ning petitions from citizens so that 
frivolous ones may bp elimina-ted. I f  proper provision is 
,made, for effec.tive scrutiny before the promulgation of law, 
i t  is perhaps unnecessary to provide for any control aftpr 
promulgation. Auvi.rsary proceedings of the kind we are 
familiar with may be provided for -in thp pre-promulgation 
scrutiny of leg is la t ion, i f  persons trained- in the common 
law system, assume that such'-proceedings are absolutely 
necessary. But this would be a’ time-consuming process and 
may not find favour with tĥ ’ executive in our country.
Wh. on the specious plea of urgency', issuance of 
ordiiances during recess of the legisl^tur'" has become the 
fashion, i f  not the order, of the day .■

IV

W;;- n ,c^vil law in thp ;^uise of co'^mon market law
’.has made and continues to make instructions and erosions instr-

Uolonsto the sandy foundations of the English cou’non l?w, we might, 
in our vaunted sp ir i t  of surrendrr and r^-nunclation',' or ’̂ ff r̂ 
to bt guided by the lather's e-rperiffl;-ntal fo ibles erhibited 
in anoth-r henisphere. Pr'rh^ps a l l  law is an '6>^perim'nt.
In the realm of review of If-gislation, shaU we walk the
c i v i l ,  legal way,‘ i f  only for an experiment?




