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Laws were like cobwebs; where the small
‘flies were caught, ad the great brge through,

Froncis 2acon

. Shoule thé supervisory jurisdictior of the Righ Courts over

trioe ols be dlspensed with is ore of the many sirificant questions

which bhave heew rqlssd ir.» recert monograch ' Administrative Triburals
';:( Tndie,' 1 It hos assumed ifwcorterce in the backdrov of Forty-Tecen?

ffrdment 2 w-ich- hps empowered the-legislsture to rXclur‘e the

JvTioedi ctine -« ¥ 2ll courts with resnect to a1l or ~ny of the matters

£x11irc whe., the juri sfiction of tribunals excent that of the
“Syrrere Coart urder rticle 136, _3 The issue deserves a detailed

@ ¢ deeper cop siferation, -

/idnini strotive Iu"st'ice through triburals is an accepted mode
‘which is foure not on ly.in Tndi = but slmost everywhere else »s well,
1t ;iccy_ were alive te~day, %e would tave been orest ly hurt in the
“rride with which he spoke about tre virtues ¢f regular courts
acrerclising-the busiress of adjudication nf digputes betweer the
~grinistration end the individeal in Frgland, 4 Triburals
wit> which .we are fomiliar to-dpy are a hy product of the welf are
ct«tc TheJ owe their origir to the 20th certury, It'is infact,

t' .c welfare state that gave a repl boost tr admiristrative adjudicstinn
o edmind strative law in England and elsewhere, India could

ek welfere octivities after 1947, Slowly but sterdilv, we have
merchcd shepd, Censtitution of Incdip of 195C:had rot made any
snceific provisior for the estsblishment of such adjudicrtery bodies,
~ut t! ey were cthervise constituticnelly reccgrised sirck the

Zunren¢ Ceurt. and the ngh Crurt s were “gap. wered 1o eXerci se

3 'M‘m <1 u\rtrnl en them threugh ~art icles 32, 136, 226 and 227,

Sunber of such bodies were est#bli shed thrcuah di.ff crert rcts prd
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they franctioncs successfully under the Certrel of Crurts, Peow the
Irrty-licend Mengrent te t‘l( corstitution hes empewered the

Ferli ancrt mnd the st ote legislstures tr cstoblish tribmals. in -
verietv of »reas: Cnnl Scrvice; levy, asstsament, ccollection ond
mfcreenert of arv texifo rewq cxchange, imeort ord Xnert pcernss
custros frentiers; i~cdustri Yy anellabeur. i srutcs; land refemms;
ceilirg cn urben procexty; electiers t("“riwamenj cY stete
1.gisl-tures; precuctiern, rrccuremert, suprly and “dTstribution of
feerstuffs. & The list is pot exhaustive but cevers » wide ronge
m¢ it is heped that meny tribunals in these »reas will be

cor stituted,

The mpin aim of thd Grveremert, porticulerly of denccratic
Soverrmet is ke avai lshle 'Justice' tro the peonlc, These tribue-lg
Wwiil rreve t¢ be gred cartributers of 'Justwcc “ie kpow it tee

wll thrt the ccurts -re firding it very d11f1cu1t te Cr.e with
i;'x..» aourt of weyk in the context of socic-ccorpmic logisi-tien,
Veriovs wir's sné mesns »re being the ught ~f te meet the chollevge,
Tmcr'rsc ‘in numterx rf Judges, is rnly amiri s luti~p, Crurts nced

e 147 '"'elmnn- b, Tribur»ls ‘cof wexk »s "periners’ with courts
f-r they will be ﬂblt tr share the burden, They will toke over
the Tagh ip corteir sreas from the c-urts, Infpoct, thise triburals
vill ¢ a lona way in furthering the cause of Yustice, Trréitinnal
orr b *Hnr- nf cocurts of dow is o7t cnough, Trese triburals pre
v he fomily snlcons, They will-be zble tn Ter Aer. epsy, ‘chero’
arc 3 ~—¢diste Justice tr the ncrnlc _jg_ Meed is ﬂrt rf Ashoka and
thereig, Ferple went move of Indi o0 Orf feﬁ "euses, “curt Justice
ieve Adubt vitel but lct usrrt fr wget, it is so t€chnic;~l, s
"L-fl;:’i,:ry ard o eXpensive Courts 1pv orestest -stress er givirg
st tutes theixr literal vnepm ¢ rother thar exymirirg the underlvine
v oose of it legislstieor, Thrqe trr1bun—\ls wi 11 funct1 on free
fyem meanyiteckric-litics ¢ f 1w and will be sble t~ nrobe certsin
srers which-tie UVigh Crurts canret ¢¢ ip treir writ Jurisdictier
=ve yrvice the mecessery relicf te the reedv which so for wns
i -vgilahle, Triburals enp loy experts in crrtrast tr courts
':mrr”f' ~v¢ "all Younders'. A udge has t~ be Jack of all tredes
Jer Pis bt is full of veriety, Triburals with their *special

i11' will be #bl¢ tc hatdle manv complex prehlems prd in the
preCess bui 1t ur » solic aiministret ive Turi s ruderce in I -
Toxe et bu twe Frinicns thot we nocd mere of trlb-m alsg
i~ vshrlng n wclfﬂro stote.

'

.. im the nsdepticn of t‘ucé adnini stretive trjnur ~ls. there,
re I'Jr crurst s orer: with Y withcut the supervision ¢f ccurts,
Yerce, there sre secrrste fdministrstive Crurts whieb functinn
pdc « dert of the Jucicipl Crurts, They bove their cwe bacy
?lew 'drait  aeministretif' which goverrs thom, This comrlete
frrection wes the rosult of Frenck 3evcluticn, There was a
trrg fempnd frem th sufferirg reerle for » strone and
Foetive check on the excesses < f the sdninistrstion, The
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pclitical thrught prevei ting i 1789 was in faveur of stepring
the crdinary court s fren merddlirg in the =ffnirs of the
eciinigtr-ticn, ths theug™t was in con sgusnce with the theory
of sor ~retion of powers preneunded by the Freec¢r writcr
:rtecquieu in his famous Bserit des Lcig. t=est the stote shruld
nxvide for ¢ svstem cf checks snd halsrces wit™ » shoTp clcwpqe
bctweer the three powers of the Gevermmert, the Lxccutive, the
Ju-icipry a A the Legislsture, The C'-ntrfl ~f the Tudicial
corvtg cvey the odniristretior wes liftee unser orticle 12 of
the low of 16-24 ‘fugust, 179C, which is in frree ever to-cay,
It riads aos frllews: :

"Judici pl functicns »re Aistinct an¢ will p’l'zveys
remein sep ~rote frem omivistrotive functions.
Jueges ir the civil-courts vy net, uncer ppir

cf ferfeiture «F theiv cffices, concom themselves
In sy meanncr whot soever with the cperstion of the
afmini stretien, nor shall they cpll. adninistrsters
to account befere tham in resnect ~ the exercise
cf theiv offici al functions,” '

is wes no ranedv, ever wrse thanthe discese, Whetever

itt1lc check wes th'(‘re. even thot stoe ehlitcrsted, Lemini gtro-
fcr was left free =nd could & anything, Zut this was rnly
noscing rhase, Wien Maccleen teck the cherge <f First Crnsul,

h o fecidrdte establish a ctr'\\"g, almest military like ceortryel
cver hig amipistesters to,keer them wit®ir theiv br*unds., It

8 very ossentisl te re-infArce the crnfidence ~f the peenle

in tie Goverrmept., Fe decided in foveur of sen-ratc acmiri stra—
1ive erurts te veview the scticng of the adnini strotirn, Crnstitutior
‘T 1799, esi=blishce "Trnscil d' Etat’ which scmwed the sceds of
"arcit acmind strptif', Te-day, it con legitimstely claim itself
t~ e the nldest systametic system of edninistrative Justice,

ihis Irenel system hes funétiened for so long without
the iupcyvigicn of Jucici=l Crurts, Indéed, » romarkable
Tl mmee, 2ut the fact ¢f the mattcr is: it has rameincd
¢ nfincd t~ Surcpezn countrics - Belgjum, Grecce, "cllend, Italy,
Luxerbeurg, Fortugel and Spain, Cther svstems hove alse faced
rr Fles, of acdnind sty Aive Tustice but they hrve nct’ decided tr

ift the- umbrella of cc urts “frem the acmini strptlve n(‘]u(‘lcﬂ: Ty
heies,

French rasttern h9S been censidered in mgl::nd ‘number of
times.. Frrfesscr Rebsen in his cvi Agnce bfrye thc Doncdughmere
Cemmitice drred frr the crestien. of » unified system of
~bipistrotive courts, 7 It ¢id act find faveur with the
C"m]_tt(:( frr thev Were > ~f the view that it weule be 'incop st stent
wit® the Sovere icnty (f Ferlisment mnd the Supremecy’ (‘f the Law,"” 8
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¥ Bsn hes boen » strorg supnerter of Lonseil ' FEtat 4 he
Tunt ~t€d his erptentirn bifcrc the Franks Sommitice but they
thrught that it will be tee great = brcesck with trediticn,
ard -t a soluticn acceptnble te the majerity. 10 The Justice
(The Eviti gh gection « £ the Interr aticpal Commission nf
Jurists) have alsc rejected the French medel for  the reasen
tist it draws its strength from spccifically French histery,
tre'itirns A methods of adninistretion, pard thet to imrert
€ irstitutine iseloted frem its surrcerting envir-paent would
Dot invite fpilure!'_l_l_ Famsen in his * amlyn Lectures has
cxnlrire @ why Frepch systom is act transport sble te Erglenc:

n

veee I do not suggest that the s swer te cur
cifficultics is to scek t~ set up in England

r by m~~clicd vper the Truseil 4" Etst, Humen
~ffrits, =nd cemporative lcgel stucdies, ¢ ret
wfertorately ressess thet degrec of simelicity,
Tr Crrgeil @' Etat is itself the crestuvre of a
reculiar histery, it is cenditioncd by its own
crviver~ort, it is the snecial resnerse te the
srecizl’ st ~f cirermstarecs existing in Fronce,’
Tt canrot, ns such be transperted pcr-ss the
Thannel, it will not »s such fit inte cur’
circumsterccs snd cur traciticns end.rrejudices.

+

M o

Ir th¢ son- scries of lcetures, Sir Leslic Scrmean has revesled

ey theT€ 15 ve rorulsr movement frr intrc ducing intr ocur
le”nl sy stem . -mv instituticrs ¢ cortrrl of the admini‘stration
‘mr-rzble with the French Creseil @' Etat, The need fer

tc- A irctitutie» s nct yor felt anc¢ the civil service

~wagcter of the Trnseil d'Etat roiscs doubts in gli sh mindg,
- s Tt, trey st crnvinced nf th¢ foct that this svsttm ig
L ovrrh s le in Ennland

-l 0 m

5]
"

Americen has alsc not been enthusi astic esbcut the French

recipe, Bem-rd Schwartz's writings besr testimeny to this,)4
e scjs that therc are deficiencies 1n the nrcsert system
cf Judiei ol Cortrr) in the. anle—-ﬂnerxcan werld cannet be denieq,
Bug the ansvwer te cne who hes studied the droit n(.ulml,strrtzf is
art the crestion of sepnarste.oiministrrtive crurts, 115 Ye adds
thaot-there is st least =s much dmger o f discrrd between the
sCmind.strat ien and ~fministretive ceurts »s there is be twcen
it one the rrdinary law courts, The Judges of the admiristrstive
ccurts will ret unratvrally tenéd to cernsicdoer themselves to be ps
cxrert ir the fi 1¢ of acmiristrstive low as the pgepcics whese
7els they erc called upen to Tevicw. _16 Simen. Rifkind gives
» croert reas frr onot sottirg "p"l‘t rdnini stretive lew from
thL rest of the law, "It weuld contract the prea of its exrcsure
t gt self—c-rrectins frrees of the lpw. In time such o bedy
v lew, secludcd from the rest, develons » Tatgrr of its cum,

cont d,,. TS



thought patt s thst nre unicuc, irtcrrsl grlicics which it
stbscrves and which sre cdifferent fro- mc scmctimes at ~dddg with
the » Iicies rursued !5y the cencrrl law, 17 In Amexrics »s in
cmiih lew ar rs, oruyts pre rot marncd by experts, fer they
dxeie all tyre of litigoticn, Thev feel thot such exrcrts tend
tce ¢ ften te bcecme sterile ir theiy rutleck pnd te meke thair
fceisiens ir the rigechhrlc§ o f their oun restricted expericonce, 18
fustr:lig, Cmede o Now Zelalard hove »lse net voted in faveur

sl

c € French system,

Crnstituticn cf Incdia provided frr » unified system of
crurts like in Inglongd anc mericn, Me scperate ceurts for
ecr=rste matters., The same crurts aduinister gi ffercnt laws in
their orea of Turisdiction, Durin- the lsst twenty eight ycers
£ Yy constituticnal histery, ressibility of aderting the
Frenc® wrccl ir Indi» has been exemined more then crce,  The
Mett(r was corsidercd at length by tre Lew Commissior of Irdia an
it rco rdec: .

ﬁ . i . . . D,
"Tt woule be Aercgatery te tho citizoen's rights tr
¢stabli s* -a svstem of ofmiristrstive ccurts wrich
wuld tave the rlace of the ordinsry ccurts of law
fry CXamiving the vali dity of afministrstive ctien,
Tt msy be th at in view ¢ f certain inherent advant rges
like- s~eed, chcoprness, rrocecursl simnlicity and
availability of srceinl krewvledge in extraJudici el
tribunnls, these mzy be useful as a sunrlerartrry
system, But it will nct be right te cenceive them
as » device te supplant the CTéin ary ccurts of lew,
It woul be urthinkshble t~ nllow Juricial Tustice
~cministerc hy ccurts ~f law t~ be surcrseded by
exective Justice admini stered hy sfmini sty-tive
tribunnls,” 19
.Z. Pukhsrji has warned ggainst the acdertinn of Frenchi dircit
prodrigtrastif ip Indipn Juri srm(cncc It would resnlt in
L(z‘"‘wro nverbr ard the majcr nort ¢ £ tre Ird m Consti tuticn.2
Jvgeestior wes alse Tecent ly mode befere Jwaren Singh
o nstitution 2} Committee, 21 The rrorcsal wes, re_]ected AS we
N-ve prt vet Aevelened » svstem of acmipistretive low,” 22
T wine rejected the Frenc' systam, the Crmmittee recemmenred to
¢ rstitute ormiristrative triburals brth st the stste level
41 the cantre fc decicde cnses Telsting to service matters
st sertajp ~rttor cpteorTies of mattcrs, Tt alse recrmmended
thet the writ Juri scictior rver these m-tters of the Supreme Court
vp © » orticle 22 and ~f the High Court under article 226 should
o cyeliidcd, Thc rclevant 'ststutes ¢rveming these mat ters
shrr 1€ alse walbre srecific rrevision to exclude the Jurisfictien
- Lourts evir such metters,.Befcerence te tribursls in prticle
277 shevld Be emitted, The richt’ te arrly, for srecinl leave
T
t

¢ the Surreme Court umcder prticle 136 ao-inst the fecisicns cf
e iribur®ls sheule, hewever, he yctaincd, 23
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v Thest v crmmer dations ¢f Sweren Singh Committee have beer
fisce-r i ¥t n” ,thc .constitutien by way of Srrty Secnd fmendmont:

-

(i Fpert xm A "Tribunals’ crnteining articles 323 A and
32 ros been added whereby the legisloture has been
ermwtrj d-te cerst 1tut e trlbu als,

(i} 'Iégiglatur,c can ~lse excluce the Turiscictinn rf A1

% geurtts, excert ~f the Curreme Court under osrticle 136 cver
thésa tribur pls,

(ii1) Frwer nf <upcr1ntc“'ﬁoncn ¢ ¥ High Courts rver tribun ?15
un Aer article $27 hos beer axcluded, _24

Ir triplity,-if these cha oes ere executed, the effect of then
will be that the enly Judicipl Revi ew which will be exercised
~v o the tribue »ls will be of the Surrome Ceurt Lmr‘(*r article 136,
""Aec ccrtaihlv s oo ster tryerds thie Trench Fedel fcr it hos
e cems of adin (} the trlbunpls »lme st n11—1n-~11 Afrticle 136
¢ gret ertitle porersen te oppesl te:the Surreme Trurt =5 a
maltexr of vight, 1t is cnly whier the wu_pr(m.e Court oxcercises
ite ciscretien, te crart srecial losve teo spreal in his faveur
th=t the matter car be eXahindd by the Supreme Ccort, Een
cthexi s¢ -article 136 hrs » limited scere. It can be expleined
in the werds of Me -J n CJ.::

"It beirc e txceptmnpl and v:rrldmg rOWET

naturpslly it has t- be exercised speringly and
Looiwith econtiny ob? ¢ ly irn srecipl and ext T serdin sry

tusti ns, " ps ’

o A . L

“ivce there will be ro cther right te aprenl frem » cecisicr
~f ~tribunnl, still it cennct be corstrved that cne-conld
¢ trtbe Surrenc Tourt urder atticle 136 as of vight, _26
T3 g meer of Judici;pl scrutinGg will he ne safeguere to prevent
the tridunals fren becrming Aosints unte themsclves, Infret,
o STPiréet wrv hog bren siorten fh apnrt ]%h( “rencihh sy stem.,
4% " fmcacmert has virtunlly drterdcd to;uncrver the tribunals
~V 3tgJuticial cover, Tt mdes ohmini strativé Tustice o big
Zarce, lry Cernot e be streight in cmr reslirgs ntleast with
oy Cér ct1 ution?

7

“Fortv-acecr ¢ fmercment has been in cnerstics for a yenr
1o, Seme rert of it is being rencved by the FortyiThird

v i et which has been rassed by the r"rh ment, Meoye of qt
m,'i] he sma ip the crmirg 'sessien of the Teorli ment, Ne
l.gislstion h~s béer wncted 'ns yot ur dex f‘rtlclcs 3231‘ and B,
i~ v1r-rsal is even re dirg in this rcgerd. The whele of
T~rt XIV A Ares net recd to be Peleted. We d necd tribunals,
wry oFf then fer =dnini strotive adjudication hnas come te stay.

p-3
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Rffoctive Jucdicial Tcviéw'over them is as essential as the
tritu-pls themsclves, B-~th gc hapdein-liandy that is whrat cur
negt (xnerience sneaks, ; Twe major chonges need t~ ‘beintre cuced
in thisg centext:

(i)  Article 227 be restore” with thc resiticn it nad
prirr tc Terty-Secend Macncment,

(i1} fFrticlcs 323M 2 (@) anA:32BC3) (A which emrrwer the
legi slatures t~ excluce the Jun sr1ct1f\n r" ccurts be
deloted, :

]f this is nct’ c‘fn'c and rn the other hsnd, the lcc:islpturc‘
rrecCods to exclude the Jurisdicticn of ccurts, it W111 rcsult
ir rr=ctical Aifficulties:

(1} 1t will give b1 rth tc "Two. crurt sy stem' which has an
inhcrent Wngn(;ss. 27H0wsoey er specifically, the .
beun derics of triburals an¢tcrvrts be dempsrcrted, yet
tt e Juriscdicticnal ~reblems will come,ur, Fronce h:a(*
t crngtitute o "Tribural of Corflicts' g_& teo deal
with Juriscicti nal conflicts. In Indin, it will
bring in crstituticnsl rreblem, Ip a service motter,
if 2 grvemmont Tsctvmt wmts th challenge his crder”
cf dismisdal cp ciffcrent gtcunds including the ground
~f urcrnstituticnslity rf the law under which the cyder
has beow prssed, wilk the matter be taken un before the
~fmini strrtive tribupsl becnide it is » "Service' metter
cr will it he foken bofarc the Mgk Crurt -becqusé the
crstituti-rality of » lnw cornet bhe cucesticned hefere
s tribun-l cr will he be first rcomrec‘ tc ge to the-
‘lgh Court tn get the crnstitutionality of the, law
.r‘ettmi"u‘ anc thes ceme tc the tribunel? 1he
~evernment, servent will b in tho sme predicsment if
he were t~ challenge s crder cn the grcunr of the
vitlstior of funcdmment ol Tights which cep_only be enferced
by the Kigh Crurts snc the Zurreme Crurt, These
Juriscicticnnl i'ssucs -re beurd te be amajor hurcdle. This
is the lesScn from the French svstém and this is »lsc the
stexy of the Figlish Gommon T ow Jurisfiction and Equity.
Jurt sdiction whlch later had tr Heo mergcd,  Almost '
cemplete exclusicr of Tudici sl Scrutiny éver certain
matters snd the rejectior cf “rench medcl sre contradictrry
nroresitions sne dif ficuit to 'rcci"n'Ci le. 29

(ii) It s hercd that in tﬂe Crnstltutlcn of tribunrls, crre
will be taken in théir cemre sition mc nrncedurc, Even
if they are maned by comrctent. smnd irderencent rersons,
‘thére is liklirerd of floce of ppue-\ls t~ the Supreme Court
sincc this will be the orly averuc left cpen, It is
extremely dcubtful thet the Surrome Tourt will be able to
carry the burder ever with its incrensed man rewer of
scvent een Jucdges.

centd,,,n.8,



(iii) Tr the ensctment of corstitrticnsl rrovigicns, we shculd
mnt blird oversclves te the Vpstness o f the ceuntry. How
cifficult it will he foxr the ncorle frem the remoter
rorts ~f the courtry te come to Jelhi tr inv-oke the
M scrcticnery power of the Turreme Crurt urder rrticle 1367
Frecirely frr this reascn, the fremers of the corstitution
emncweres boths the Supreme Court -nd the Figh Ceurts
with. the reuer - f enfrreing fundanart»l rights through the
rrer~gstive writs, TIf Pigh Crurts Turisdiction is
exclude”, it will tantsmeunt to the tlnkc,rmg with the

“basic structure of the crnstitution,

Uith the Ferty-Thite Mmendment, seme relief has ccme,
gh Crurts will be #ble t< gr irte micstions of constituticonelity,
=t erly «f stete lows but even ¢f central laws, Similerly,

tie Survéme Ceurt will'be sble te exmire the staté lsws, -In
tre shgerel of this, the farcticning of triburels weuld heve
scer still  acutir, As the vires ~f & state lew cruld ret be
ot l’y carvasscd befere 'the Surreme Court ‘and ti c matter c~uld
':»ct'" ¢-toler belore the Zigh Ceurt sirge 1t hat e Juri schicti on,
v el heve rerdered the litigent roned less,

It ‘was realiscd by Swerer Singh Ccmittee alse that it is
oL refete lesve the.tribur als plrne as it is clear from the fact
tist i recomme ded that Turisdicticr under orticl‘e 136 be
* oeired, But the neirt is: Is this ercugh”™ fAs reinted cut
torlicr, it isprot, Infsct, it weskens the rillars of the
¢c-rsiitutien, Witk the incresse i triburals, Judici=l review
cvir them sceds t~ he strengthercd if we wlsh te mgke tue
f~urdoatinng ¢ f -sr’vrunl stratvvo justice stron

- Eminent sutbrrities ip Inglar” have snelern in faveur of
¥it airire Judict o1 reovi'¢w cver the tribur »1s., Wade has'+ Cautioned
us ir ¥is Tow-rdsi Ad-ipistr-tive "ustice th-t since ihc tribuhals
sre themsclves se much nart of the system of -\(‘m1r°]sfr'~t1(‘n. it
isret. €rcugh te leave them te the grv\r'r"wert withcut »p
i=dererdert bedy te meke sure that the cleims ~f admini straticn
g pet smether the clpims of Justice, 3  “hepre has reminded
tarli emerts ir his Malodmivigiyatior and its “emedics that ne
st-tute should e-rtain wor”s rurrorting te rust tho surcrvisery
jerisrictics of the ccurts by wav of the remedies of corticreri,
rrcbitition and mondamus, 31 Strect ir “ustice In the “elf are
Siste hps mnde a streng rleéa thet in the backgreur d, we must
plwv g have the crdinerv ceurts standing by 6n cnll when there
c ~brcgkrunr of » tribural, A triburel might excced its
Surogficti » ~r threstan to ¢ se, It might arvive -t ar errrncous
le~-1 =rswer, cven theovebh it is ertitled tr repch » decisinn en the

4 pets
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norticular neirt, The sclutior seems simnle, a unif-rm quick
rYccefure wherehy an soaricved citizen cap ask the High Ceurt to
Acciec whether the tribunal was emrowered te 'act =ne whether ever
st its Aecisinn’was crxrect in law. 32 Frenks Committee wss
fr=n¥ cpough t~ reccnmend that excert in » few cascs. wherc the
trihtral of the first instarce is CXCO"tlfD':llV strepa, therc
must b p generpl right of appesl cr fact, law a0 ¢ merits te a
sccrt ' o1 arnlstc tribural, In '\(“‘dltl(‘!" there sheuld be a ’
rigtt cf apeel to the courts on arcint of law, Finplly, nc
stetute sheuld, by its werdirg, rTuie out Judicial cfrtrrl CVET
tre Jurisdiction ¢ f trlburals, by mcens of erders - f Cvl‘thl’::l‘l,
~rchibitien ~nd mendemus, 33 Frarks rercrt has beer 1mr~lemmtu‘
v tle Triburals and T""Ull'l(,s iet, 1958 (row. Act of 19771).

cemrenr law, every tribunal with » llthd jurisdiction is subJ(ct
t- cirtrrl by the Eigh Court en the fclleowing greunds,

L. Lxcecds its Jur1 sdlcti cn,

N Fcts cv.r*»tr:wn’ te natural.'justice'.'
z. Fails tr rexfom st:;:tut_'oh{ ‘(‘ufy.

3. Tails te exercise it SJUI"[ sdicticn,
5,  Comits s error of, law,

lugacsticn te have on " adnini stretive divisien' in the Pigh Court
t- Ccoal with ~dministrative lew litigaticn die not gét the =
rveval frem Fraks Crmmlttce but it was supported Iater by Justice, .
e ap Englsnd g vet to give » seTicus theught te it, the

sug - stirn wos immlemented in Mow Z€aland in 1968 by creating an
“eaips etrative Division in its Supréme Court, 36 Frobsbly, in
e+ thd jeb is beivg lonkod after neatly by “the Pigh Court
sod ty BbeR foY p serarste division has not been scricusly felt,
-t “as its side effect alsp, Tt will cut eff  ncmini strative
lewoarew the ganeral law which may fot be a healthy rrescription
fer siunr .admxm_ strative J(urlsfnudence, ¥

¥n rmerica, Fudi ci -\1 review has been rrovided in Mdmini strative
Fr cedure "ct, 1946, Section 10 rcads #s follows: A
o -
"My ‘perscr suffering legel wrowg because of ey .
sgency »ction or adversely offected cr aggrieved
ny such ~cticn within the mepsning of any relevert
statute, skell be entjtled te judici al review thererf,

contd,,.p.10.



In a cobe co. Case, the position has been further erlified that
= st -tuteory rervision for admini strotive cc“cluswvm(ss canot
-verride the brsic rrircirle that the lemislature cmpet divest
th¢ crurts o their inherirt pewer to review the acticrs of
~gmiri strotive sgencies which are illegrl, nsrbitrory cor
urrepsereble nd which imnair nerscnal or ~rorerty rights, 37
Incdeed, judiciel review ir Mactico has, erssured that adrinid str~t1v
~fjucicstory bmﬁ ¢s must furcticr w:thln the 'Duc irccess nf T ow.'

ihe necessity for jur'ici a1 review-ov, r trihbur ~ls in Indie
1-5 heer  emchesised time aned wain, The Loaw Commi ssion hag gaid
in vrrmiBeiny words:

"Theugh we mgy imbue ~ur pdmiristretive tribun als
with agreater judicial spirit and insi ‘st ureén thcit
tbservance of the rules which would ebtein in eny

g7 stem meulded er the rrincirles of natursl justicc,
the ultimaste revicw must lie with our High Ceurt-
Judici sy, "cwever, sound ¢ well ecuinped an
adnini sirotive judiciory .mav the, it cenret command
frem the rublic the cenfidence which the irremcvsble
sunericr judici rrv in High Covrts have enjoyed fer
ever » catury md moreé,  [fpy scheme nf admiristrative
~djudication which has not at its apex the High Court
cr » High Court Judge in srme-meanner, will fnil of
its rurrese,” 3e :

T ¢ reed far it hps been further-correhprated by F.B, Nukbarji
i s Trgare Law Lectures, Fe says.that the intreducticn

¢~ ihele sestem similar te ' dreit pdmind strotif’ ‘will be a
relvegrace i vet 2 pregressive stén,” The grthusiasts for

th¢ Trepeh ~dmini strative lew ‘appeer to underscere the fact

thst the rlece of judiciary in ﬂ‘rnnce is Yadicelly dif ferent, .

from the nlv\ce cf judicisry ir ‘%mtmn, ‘the Commonwe alt b,
tUULIGLA, e Indip, Pe adds that the nresent tendéncy te

vye luce by ststute th( right of apreal.tr the ccurt must be
-xwcsted, Mccdern juriscrucence should recogni'se a well-regulated
sveni of piministrotive tribunsls under the acgig nf low ond
i'ici »l review by the crurts, 39  [Mere then this, minus

icj »1 revicw cver the decisions cf tribunals, it will be .

T3 cult te assimi 1-te the Jnrls,r\,rudence develored by tribunals
» the genersl juri srruccnce o f the country. 40

..
- -3 e
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snclrsien:

Frrily Sceond fmerdmert is a ttemnt te intreaduce the ‘rench Madel
in Iréi» te which ve pre-not suited, High Court judici al review

has heen op instrument of effective eheck one crntrel ep tribunsls
in ir7ia, They *ove frnctioned withovt eny bleckode inspite ~f
juticipl review, Infact, jucdicial review has helrcd the tribunels
in srlving many leg-l knets, There is certeinly ne justificatine
f~r thce exclusicn of judicirl review, ir porticulsr the

strerviscry jurisficticr ~° the Figh Crurts which is the "basis' of
jv "cirl review under the Indian Copstitutien, Ve '~ need
zfniristrative triburels but therc s re repssen t~ moke them functjer
like glot mochines and cemputers, Jucdicial review dres not militsate
= rirst administrotive justice, Judiciel revicw shculd et h¢

Poweth 25 as U rty' crncent,  Without it, modern, gevernme ts will
fine themsélves in t(mnest Thst is ceho of recent h aprenings

m cur country, If we wish te sveic the repetitior of it, we

wlll heve t- strengther ~ur judiciel system, In viewcf this, it
ierccessary o retain the jurisdiction of the Sunrore Ceurt

e (T srticlc 32 ane of the Yigt Crurts vrcer articles 226 and 227
gver th¢ deCisiens nf the tribuwals, Feosition as it existed nrinr te
Ferty-TcCena Arendnent shm'lf‘ be re st!“r'((‘ This ml; helr in ting
the rule ef lpw to everv rcok et corner cf the countrv. Cf crurse,
e Car ?S yet wait with regerd to the Canstitutlon of 'Pdniristrative
Jivision' ~f Vigh Courts frr it reeds o fullFr censideration becruse:

'
- f --.,.,,,‘ . S

(i) it mi q*ﬂt recessitte more civisions i 'nrrf»‘ ‘ar€ps hoth
& tre Tigh Crurt ord Tupreme Court | level;

2

it might hamcer the Adevelopmert of constitutienal
Tnri enFrdence in Indig;

{i11) it might net be proncr to iselante ;afﬁps fer theiy

srewtt a d develorment.

et us rrevide the hackbone te pdminictestive djudicotion”
by ensuring the steltey ¢f crurts te it,
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