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I, Importance of Judicial Review

It is a tribe proposition that a Constitution has to
rrovide constreaints en state action, end a sound government has to
bc based on checks snd balmces, In their quest for such checks
@0 helmces, the peclitical scientists have found that the courts
accurfl @ imrortmt nlace, md that merely legislative check by the
elected rerresentatives of the renple is not enough, Firstly,
on sccount of certsin inherent limitations of comnosition md
functioning of the lcgislature, it csn be agrend assembly to
decide pstionpl issues and pelicies but it isnot a fit body to
desl with dy-tc-day preblems of the pecple, Secendly, even
if it be cenceded that the elécted rerresentstives of the recple
are ir p» resition to st as a check on the arbitrary exercise of
the government»l powers, it mav not be a fine ides te trust these
reresent atives alone md this rpises the question: thy cmnot the
elected rerresent atives alone be trusted? Md T om raising this
auesticn as much fetish had been made of the legislative suprempcy
25 ~0rinst the judicirl nower during the last few years, more particularly
durirg the blrck days of the emergency? An elective assembly
coulc be as despotic or tyrennical as eny dictot-rship if its
nowers sre left unfettercd, There is » let of truth in the old
s:yinc thot prower corrupts and pbsclute pewer corrurts rbsolutely,
If there are no suitble checks on the represent etives of the neonle,
they may use the power for their own benefit or cf the selected
few esnd even try tc perpetuate themselves, Jefferson hed said in
the 10th certury: "fn elective desrctism was not the gnvernment we
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1 . .
fcught for,” Thisis agasin what o eminent politicnl scientist
3r, Drhrenderf, Directer, Londen Schorl of Eeenomics and
Frlitical Science says in the year 1976: "There is nt only the
clective despetism of omirotent - arli aments, but ~lso the
aut‘qrnt-rrl::n despotism of- unfettered governments,,., " 2
Hdeersmentyry_in his bock Law in Crisis says: "The new scvereign
/Fer1i sment/ like its predecesscr /monarch/ tends towards
ssclutign, The cnly meas cf COunter:nctlng such trencds is tn
kee it under censtant scrutiny,”

e have even moved from the whsolutism-rf the legislature
t~ the shsolutisn of the executive,” Therretically it mey be all
right tc sgy that in o parliamertary demccracv the legislature
crnirols the executive but the practice hrs bea otherwise so much
sc thet time has perhans come teo dewclish this propositicn cven in
theory. Thus bout the British Forliament Wyatt sws: "Parli sment
geverns in ne mere than » formal sense, By seme. this is fully
understrod, By mpny it is half unoersto”(' and by yet many more it
is n-t unrderstecd ot p11," 3  HT further scys that the Heuse of |
Cemr vs has sunk from despotic srvereign with unlimited pewer tr
a mere constitutional f1gurehepﬁ " Sir Leslie Scarman speqks in,
the seme vein wher hefsays: "Today, however, it is Ferliament's
scvereign power,.-more cften than nbdt excercised ot the will of
the executlve sustained by e imrregneble majcrity. - That has
breught zhout the mederr imbalsnce in the legnl system, 4

If ‘we lock intc retrcsrect tethé'neriod cf last 30 years
in Indio wrs wenld find that the ricture has been thot of » complete
demin ance of the executive over Parliagment, It has been a frnct
thst we exec'tive hnd ta-en the Farli gment fcr granted, Fven the
mest drastic of-the laws offecting the life, liberty and prorerty
of thc recple were passed by Farliament without, any murmur or

demur by the legislaters, The clesr end the most recent exemple
is thet of the enectment of the »ll imncrtant snd drastic 4dnd
fmendment which was hurriedly passed-without any kind cf debnte
cr even grplicatien of mind by the legislaters, Farliament
w.theut the slightest hitch endersed the government spensored
Ar sceni an’ me asures which had the ef fect of further. strengthening
cxceutive md legislsative powers and errding judicial review,

1. The Feduali st, No.46.

2. # Cenfusion of Fowers: Folitics and the Hule ~f Lew, 40
Mod.L.Z, 12 (157D). '
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Dr. Dahrendorf gives even a higher place to judiciery in
tiie scheme of the government than the institution of elected
essemblies, He says: "Democrrcy is rrecicus, but the rule cf
law is indispenssble,,. If a case were made frr an Indian
government having to toke measures which nc elected parligment
con reascnably be expected te approve, sc that the powers of
parlisment have tc be suspended for seme time, it weuld be hard
tec zccept end likely tro be g great error; but there msy be
times when it is difficult te reject such » case cut of hand,
However, at o time ¢ it be accertable tc crcss the boundary
between expediency mmd merality, an¢ suSsrend the rule of law in
the sense of leaving elementsry human rights in the rartisan and
oftm soiled hapnds of governments, Mismerck's Germany was ncot
damceratic, but it cobserved the rule of law; Hitler's Germany
sbandcned both an @ thus turned inte tyranny, One must hope’
that Mrs, Gandhi's India will not fcllow the sme downhill path,'S
Thi s was his speech in June 1976,

The judicisry is the bastiecn of individunl right =nd of
justice, "hen it is weakcned, administrotive despotism or tyranny
knows nc bounds, '

Judici nl review of gevernmental action is broadly
clrssified inte: (a) review of legislative action; and (b) review
nf a~cministrotive (or executive) action.6 The Forty-Second Amendmaent
mace substmtial thonges-with respect to both these matters,

Judicial Review of Legislative Action

Since the dsy the Mmericen Supreme Court: decided in -

003 M arbury v, Madison 7 which laid down the .doctrine of
jucicipl review of ‘legislative action, 8§  there havée Beer
recurring reriods of vehement debate abrut the power of the court’
te declare laws uncenstituticnal, To scme it sounds & paradex
thot the executive-nominated judges 5, 7 ~r 11 in number. should -
have the power tc 'vete the decision of numerically much superior
majority cf the elected representatives cf the peorle, Many,

Surrs note 2 at 12, .

R There is the third aspect also, namcly, the pewer to.review:
amcndments t~ the Constitution (exercise of the constituent
power), This »spect is not considered in this peper.’

s 5
[ ]

@, 2°L, .Eq, (1803).

C. It ismot as if the doctrine was completely new and it
wes nict there, It has heen stated: "There was a Remen
‘ane medieval conceptionof a sunpreme law-of nature,
ordained by Gee and toaking rrecedence over tampornl lsws in
cenflict with it; o d this idea of certrin fundmental
rrinciples centrelling gevernment finds notewcrthy
exrreéssien in Magna Charta, Now untid the seventeenth
century, however, dowe find any persistent attempt to



however, tnderstec this paradox ané staunchly support the dectrine,
The arguments in fovour cf the principle are commen and foamiliar
m- it is not ~e3essary te expmine them here, except te recapitulate
them ir brief for the bmefit cf the very fews The arguments
given in f gvour of judici al review of legislative action -are: the
necessary concemitant ~f the writtenm constitution is to have
sn -rbiter to interrret this dncument and te decide the limits
of the pcwer of diff eremt grgens of the gevemment; the court is
most suited to discharge this trle of arbiter because of its
inderendence, being away from the heat of the centreversy, and
nrt pessessing pewer ¢f sword or purse or distribute ratrenage,
nd jicges being well-informed md educsted rerscns at least in
motters of law; the theory of checks mc balances i a sound 'basis
of the govemrent; review by court acts as a check on”hasty action
wher the hot heads have colled down; while passing a statute by
the legislaturc the question of constltutlonahtv before it is
mere rerinrheral and cther considerations_are mere controlding, -
but, on the other hand, before the court constitutional i ssuc
is the central issue; .demccracies need not elect all the
cfficers:who-éxercisse crucial authority and in €very democracy
ncn-elected of ficers may exercise power which may plunge the -
nation intc darkness (e.g, admirsls or generals nr-economists)
nr-r* there are many importent 1nst1tut1ons wniich are nct directly
lected by the reorlde but have rower to tare imrortent decision;
thx, whip . system-md party. alignments in o pprllamentgry sy st em
ensure theot the elected reresentatives comahdlng majority in
legi slature vote in faveur of any prorosa_s but forth before
them by the exccutive government, though they may hsve ccrtain
ment nl reserv aticnis of théir own; e d tha court has its own
hmﬂ.tntmns like the sy:tem of cpen court . adversary rrocedure,
resscned decisions,  lack of-power to adjb(hCete on a case suc metu, ¢

eee. assess the right cf jucges te interpret this se~called
I fundmment al, paramount law in the face of executive or
‘legi slative actior ,.." Moschzi sker, Judici nl rIeV1ew
- of Legislation 13—14 (1923)

There were colon1 al precedeﬂts nd stste (U0.5.4)
rrecedents, See Mnschzisker, ipid.; "aines, the Ameri ¢ an
Doctrine of Judicial Surremacy 1932) Yowever, in Marbury v,
Medison, ‘the -fmerican Supreme Gourt for the first time .-
laid down thst the rower of legislation by thc Cengress -

"subject tc review by the judiciary, and the pmnclnle ‘has
come tc be well accerted since then,

9. See Moschzisker, ibid ibid.; Haines, ibid.; Rostow;
' The Sovereiam Frercgs stive: The Sunreme Court and the
Puest for Loy (1962).

contd,...p.5.



Huch bite from the pewer of the courts to review legislative
sction was taken awav by the rreresals further amending frt, 31C
'i"" irtrecducing £rt,31D, Under the Forty-secrnd Mendnent fundmantel

ght s cevered by “rts, 14, 19 and 31 became subservient te all
the cirective rrinciples /ot merely 39(b) aad (c)/ in the cases
where the law has been passed giving effect te 211 or any of the
rrincirles laic cdown therein. Further, a perliamentary law
rrovicdieg for (@) the rreventior or prchibitieon of anti-naticn»l
activities; or (h) the prevention of formotion of, or the
ryohibition cf, Enti- n-\tlonnl assrcistions - was not be veid for
vieloting “rts, 14, 19 or 31

Fundament al right s have been a powerful source of ch::llenge
t~ the censtitutienality of laws, Most of the cases of
censtitutienal validity aresc under the three Mrticles (14, 19 and 31
ane with the lsws gétting immunity from tkese articles,-what is
left fer the court for testing the vpalidity of laws may .not be
much or substmtiprl, It is gratifying that the Forty-Third
[mendment, 1977 has deleted the pll-harsh 31D rrevisicen, A4 strang
nken hps t~» be mate for repenling 7rt, 31C. As it is articles
14, 19 end 31 rrovide a thin shield sgainst attack on the
constitutionality of laws and with the judicirl rolicy of self-
restrpint 10 ancd tardency te give due deference te legislative
determin stion, the rretection is very marginal fndeed. With the
incrrreration of »rt,31C whotever little is there to safeguard the
rele of law against porli smentary majerities has been taken
aw »s yarticularly the provisions contained in frts, 14 and 19
are besiC tr ony démocretic s ciety.

10, By waf cf a bit eleberation, it mway be said that the rights
guarmtecd by frt, 19 are nct stetec in asclute terms
but sre subject te "reasonable restrictiens,™. Art. 31
dees not afford sny pretection te the irdividuesl sgainst
"deprivation"” md the exercise of the pelice powers by the
State, Even with regprd tc accuisition, with the
substituticn of the werd “amount” fer the werd "compen—,
setion"” is petency te stall any economic riegrammé has been
censidersbly reduced., s for art. 14, under the rubric
"reasenshle classification, introduced by the Supreme Court,
Ay legi slatien cen be urheld, except under @ extreme
situation, Even in th¢ much maligned Bank Mationnlization
case, the Surreme Court had struck down the legislatinn
nct hecause the fourteen banks were ricked up for
nationakli saticn but bécause unlike cther smaller bmlks
were completelv debarred frem deing banking business,

contd. . n.6,
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The Frrty-Cec ned "mendment intr uced dual judicisry tc a
certzip extert by restricting thc Surreme Crurt's juri sdictien
in the metter f constitutirnality cf stste law (including
celegrted legislatien) snd derviving the High Crurt in resrect «f the
centrzl 1aw (inclucding delegsted Jogislation), This wes an
er-sicr of judici sl prwer in » subtle mener en acccunt ¢ f the
difficulties fcr » persen situsted st a Pistant rlsce to apreach
the Supreme CGourt te challonge the constitutionsl velidity of
s centr 1 7ct or » Tule, Frrtunately, th” Frrty.third fmen dment
hos cone awzy with this duplism anc¢ restrred the sipius que ante,

Judicial leview of ’dministraotive ‘ction

The Forty-secend "mendment substitutes new art,226 for the
cld cne, the thrust ~f the new rrovisions being te resirict
judicisl review cver grvemment ol action. Judici ol review of
acmiri strative action under the srticle is rroresed ic be
reteined as it is in rel-tien te the enfercement of funcdamental
righis., Hewever, in relsticn t- other rights, three chmges
have been suggested for issuing the writs: (g) there sheuld be
injury of a substwtial nature; (b) there' h-us been @ ilicgality
in the prececeirgs and it hps resulted in sunstanti pl fai lure of
justice; end (u} there is nc cther rcmedv ?Vallable fer redress
~f the 1r.Jurv '

It has becr well ssie thot the mrre thg words there nre in
s strstute, the mere the wrds fex, intevpretation, @d the greater
the ~reh lcms’nf internretsticn., The newly substivuted srticle is
@ excellent” 1rllus»rpumn ~f this rrorositicn.,  'ri. 226 is an
embocdiment of cinfusion, ambiguities e uncert rintics. There
are stvirsl ohjectiors i~ ithe nev artvicle, .

Firstly, <hen the ,-dmi'ﬁ strative powers are all pervading
and tho governmert ~¢ sse sses. iMMRn se pmvels 1w offeet the life
liberty =ns rrorerty ~f the pcerle, @4 wher the originel art,226
rreviced merely o restiictive and limited jusicinl review of
grvewmental sctien, 11 #t is ir~nicel tuat on atiempt should he
mac'e t~ further narrow down the limiied prower «f judicial review,
immuniizing government »nl action ireom being: ccntroh @ or preverted
from omng‘ PSLEV (T waywerd,

11.- - See S5.M. Jain, Judici o] Review cf *Aministrotive "ction:
Fres and Cors of the. Swaran Scmittee Recommendations,
16 I'l(*l ar fdvocate 55 (1676) .
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Se(:rndly, en the cne hend the article retains the
rrercgrtive writs; but eh the cther hend it tries to curtsil
thiir trafitionsl scere. This crestes the rroblem of recenci li a-
tier ¢f these twe facterrsy; © rertiment question is raised: how
fer sheuld the courts gc by such cl@ d-ctrines as error of
jurisciction, cyrer of lew aprarent con the face of the recrrd,
nc legeol evifence rule? Shoule the ccurts cease tc worry with
such doctrines =nc¢ rrinciples anc "intervene when in their view
there is substntial failure of justice? Is the writ jurisdiction
liberstec from the technicnl fetters of the English Law? 12

Thirdly, elreacy the writ jurisdiction is charecterised by
techricnlities and the jungle of wilderness, New will exist the
tw systams sicfe by sicde - one relating te theé fundeaentol

ights ang¢.the cther relsting te theé fundment-l rights and

the cther relating te my othcr yurpese - increasing further the
srea of wildemess, This weule® make cur comrmlex sy stem even
mere comr lex, . '

.. Fcurthly, the phrases "injury cf o substertioal nature"

Y s'xbst-mtl al fmlure of Justlce are vegue and will give much
flc*uol( ATEn fnr the crurts to op(:rate leading tc its cwn
uncerteirties, . What.is the purpert of the wcrd "substenti al™?
Dres substantial have reference te the quality of legality or
quolity of sction? If the former, there will herdly be any.
dlf’crcn ce between the nrescet noslt1cn mcd the »ro~csed p051t10n
Under the writ juri sdiction the ccurts da not intervene for all -
errors of low but cnly for those which are apnarcnt on the face
of the rcerrd, feor errcrs of juriscdiction, fer abuse cf rower
(but nct cr merits) or when A fincding of act is perveérse or

comr 1etely lacks evu‘mce in its surpert, In case of rrecedural
crrers, the resition is scmewhat the sqme. Cne of the major

~rc cerural greunds for courts' intervention is the viclation of
~rincirles of netural justice which is » very flexible corcent,
arc these rrincirles may not be sald to bc viclated if no prejudice
was cvsed to the rersen cncermed. Further, the Courts hasve
refreired from t Aing acticn by helding the proecedura’

rcowrcmen ts te hé merely direct rv. =nc npot manﬁpt(ry

If the word "substsntial™ has refcrence tn the quality of
acticn, then immedi stely the elament of subjectivity enters inte
the matter, e the crurts may hove pcwer to nick snc: cheese cases
. where te 1ntervene and where the§ should not. - Mhat i's- slight and
what, is substaptial is not easy to determine, ﬂpr'ticularly where
the crly ouestion beforc the ccurt is whether the incivicunl has

12, fee fhmedsbad Cotton ¥fg, Co, v, Union of Indi p,
71T 1977 Guj. 113, 122, .

contd,,.p.-



been wrcrged cr net, and there isne cuesticn of balancing the
incdividunl interest agpeinst the cermmunity intcrest, Ferhars every
wreng dene to the individurl xgainst law mov hsve tr be regorded
t- "substantiol",  exce t where it is net pessible for the courts
tc give sny-relief even thcugh the inAivicusl has been wrrnged
(thiat is, scmething like the siturticn of injuria sine demno,).

The fnchra Fradesh High Court has rightly p-inted out that
injuries of a substanti»l nsture cr failure of justice must be in
relation to the gorieved ~ersn, _13  The injury coemmlained of
mey egpesr tc be cf some insignificant nature »s such, but it may
be c¢f substasntial nature in relsticn te the rérsenm.

"There is @ alternstive legsl remedy avoildle te the
rnetiticner, my lorad", is the first cry thot the respondent
alwey s raises »gainst o writ retition., Since the jurisdiction
corferred cn the Figh Courts under 7rt,226 is en extrrecrdin ary
oney »s a rule ~f relicy, crnvenieénce ond discreticr rather
then rule of lpw,. the High Courts dc not entertain writ petiticns
if therc is #n plternative legnl remedy available to the
~etitirner, Howcver, there arc cértain well recegnised excertions
te this rulé - cpses of infringement of fundamertnl rights, and
suck crses »s Virlatien or r~rinci-les of natural justice by =
a'mini strotive puthority, autherity acting under =n ultre vires
lew v rules, autherity immreperly con stituted, scticn of the
authcrity ralpably wrong or going tc the root of the juri sdietion,
comrlete leck of jurisdictien, ctec, The cen stitutional rroncsals
seem tc restate more ¥ leéss the existing lw on the subject,
excert that » few of the,excert;crs, but net 211, te the rule of |
nlurrntwe leg=l remedy mey new Cense teo exist w der the new
rroresals, fnly to thet very limited extent ‘there seems to be
chrnge in the present legal rositien. It mav aswcll be that the
~rincirle of altemative legnl remecdy is extended te the -
enfrrcament of funcdmental rights cr comrletely abregated, The
juciciel difficultics in inter-retaticn f "thc alternative
lecr]l remedy clouse” mgy not he ruled ~cut 14 rarticularly
in th( h1ght of the fact thpat the cther custer clauses have :
develcred s _]un sr rudence of their cwi, _18
13. bcvemmnt ~f In(’m v, Mational Tebscec <c., £ 1.8, 1977

- 50, - 1sc see ﬂ:‘rlnpth Frased v, State of Bihar,

;‘.I.H. 1977 Fat. 305, ‘ :

4.  The Gujoret Tigh Court in the Ahmedgbad Ortten $ifg, Ce,
Ces€y Surra.has taken the rrsition that the slternstive
‘remedy by way of suit isnct crvered by the new previsiens;
but the rechra Fradesh "igh Court in the Neticnal Tcbacee Ce,

cas€, surra, has taker o contrary positien,

15, €f, The rmmedabad Mg, C», casc, ibid.

conte....p.9.



There hos been » general com-lajnt thot (ften writ
netitins arC. filed mainly tr -gain time by chtnining stay
order, amd that the High Courtis have been sbit casual ir' granting
such orders. There is scme scbstpnce in this comrlaint, T meet
wit™ this difficulty the rrerosed smencrient tc frt, 226 "‘1‘(‘V1(€S
theot ¢ dintirim stay will be grovted unless ancotice an ¢’ eppertuni ty
cf being heard have bewr given te the nthcr T 9rty, rrovicded that
this mgy-rrt be.dene in excertirnel® coses, Further ne interim
stay st all Could be grnted in a fewimcrtmt nrees, May
the Figh Courts hWeve rules.on the linus of these - ropesals, eand
sc slsc the Supreme Court, Since the rulcs of these courts ore
alreny in the lires,cf these previsiens, it mgy be bettcr t-
Icwve the motters tc the gece sence of the courts,

Hewever, no prorcsal with regerd to the stay orders has
heen mede in case of the writ-issuina rowers ¢f the Supreme Crurt,
fn the roti~nrl rlene it mpy be hord to justify this cmission,
Either such » roestrictice mgy be imesed cn the Supreme Court or
clsc it may nct be intrrduced f~r issuing writs by the High
rurts frr the enf~rcement of funcdamertpl rights, -

The rrernspls dilute the writ juri sdicticn ~f the High
Crurts in several othcr rcsnects, Firstly, the Zules ~f Business
fremed urder :rt, TToand Art,166 are made confidential, prohibiting
crurts: te recuire their rrecuction befere them, I's the
nesition stands ot rresant the ccurts could lock inté the matter to
find cut whether ¢-vernmental crder was made by a rroper »utherity
un cer the dules - f Business or not, To thet extent the new
rrcr i sals immuriseé the gevemmental acticn,

Secencly, o significsnt limitsticn has been-rlasced on the
courts in .elcction motters by ‘mendino ‘rts, 103 m¢ 152, It has
hweer | rrViced that the Fresicdent of India shall cecide after
crnsulting the Electicn Comifssior. the cuestion ¢of » cérrupt
prectice by a rersen ot M electicn to House rf Ferliament or
House cf the LCGISI"tUI'O of a Stote under my law maceby
Ferlioment, mc his decisicn shell be finsl, The itelicised
weres wrulr* exclude judicial review in electmn matters
invelving. onrrurt rreCctices, .

T?‘irr’ly, ,tl*e rowers of the High Ccurts under /rt, 997 sre
~roresCc tobe curteiled in two resrects - (a) ‘they will. not
hvc.rcwer of gurerintencence cvey the tribunals; (b) they will
nct h=ve pny juriscicticn te cuestior pny jucdgement cf -any -
infericr court which is not subject te arrenl or revisien,

rticles. 226, v 277 cevered practic-lly the sam€ sreq i the
a~tter of jueicl ol review nf «(\mnl strative action, @ rerhers

C(\ni‘;(‘,,. » nP.]-C .
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the cor stitution-makers did ret reanlise the full implicetion of
tic twe srticles. It is gocd that *rt 227 is proposed te be
restricted the wiy it is, nrcvided frt,226 jurisdiction nf the
".izk Ceurt isrct ousted in relatien tc the ~cémini strative
triburpsls, 16

B Fcurthly, the preccsels intrnduce » significent limitotion
= i€ writ jurisciction of the F‘lgh Courts ard alse of the
Sunrerie Courts by nreviding for the cresticn ~f adnini strative
tribur als, . 2dmirni strptive tribunels mzy be crested by Farli ament
by low for odjucdication of disputcs for service motters rel~ting
t~ rublic serviecs mc pests in connection with-the affairs of
the Union or eny State or any locel or other autharity within.

the territory of Indi» cr under the control cof the Geverrmert

: of TIodi» er of Aty cerperaticn cuned cr controlled by the

S verl"ment

>

Further, the mprenriste legislsture hes been given pewer
tc estshlish such triburals for adjudicatior of disputes, in
comnectior with the follcwing matters; levy, -assessment,
c~1lectien ¢ enfeorcement cf .ny tax; frreign exchnnge. impert
pr e cxpoTt across custems fronticrs; industrial anc¢ labour
ci srutes;  1mnd referms by way of acouisiticn by the State of
Yy estste as defined in Art‘icle 314, etc,; ceiling cn urbm
+ nroperty; electicn to tither House of Farliqment of Legislature
cf ¢ ttate, but excludma the mstters referred te in Article 329
md frticle 3294; preduction, rrecurement, suprly ond distribution
~f fordstuffs ane svch nther gocds s the Fresident may ceclore
t~ be essentizl goods, :

p few fe~tures may be ncted with reg-rc tc these rrerossals,
firstly, evar offences in relaticn tc the gbeve matters could
be decicded by these triburels. Secendly, the prerosals de net
Cover the existing tribupals which »re there in some ¢f these
srers,  But this may not' create much ciffioulty, fcr the
lcg‘clnture by the sme statutemgy first rsholish the existing
tribus cls ¢ re-estsblish them uncer the new article cf the
Senstitution, Thirdly, fer service matters, whether unicn
or strte scrvices, Farli mert rlone has been given peower to
estshli sh the tribunpls, whereps cther tribunals mey he estnblished
either by the Certre nr the Stste as the case mpy be, Fourthly,
frrthe first time the power is being given tc the Forli zment
or the State legislature as the case may be for the exclusion of
the juri sdictior cf »11 ccurts (under Art.226 or even of the Surreme

16, In snite the article excluding “tribunals™ frem the purview

cf Art,227, The Bombay High Court in §.D. Ghotg® v, Strnte,
A TR, 1977 Bam. 354, hell thot tribunnls werc te be
Crogsrded es cecurts as were "perferming judicial functicp of
rendering deiritive judgemerts having finality.," For

a comment in the cnsc, s€e S.M, Tain, Afministrative
Tribunals in Tndia: Eristing and propesed 27-20

(1977, Indian Low Institute, Mew Delhi).

centd, . ,p.11.
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Sourt under frt.32) except the jurisdiction ¢f the Supreme
Court unrer *rt,136 with respeet te all or any cof the matters
f~liing within thc jurisciction of the triburals,

T"Cﬂring riore is said sbeut these tribunals here, »s this
has hcen the subject matter «f » scmewhat ceteiled arquiry by the
suticr ot ancther plnace, 17

17, SN, Jain, ‘dministrative Triburals in Irdia: Existing
and freresed (1977), Indien Law Ingtitute, Mew Delhi,







