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l i  Importsnce of  J u d i c i a l  aeview

I t  i s  p t r i b e  proposit ion that a Constitution h?s to 
prov ide  constrpintfe m  stnte action, pnd ? sound government has to 
be based on checks ?nd bplpnces.  In the i r  quest f o r  such checks 
rtid b?l?nces, the p o l i t i c a l  s c i en t i s t s  have found that  the courts  
occunji ^  imrortpnt place ,  pnd that merely l e g i s l a t i v e  check by the  
elected r e r r e s o i t a t i v e s  o f  the  people i s  not enough. F i r s t ly ,  
on pccount o f  certain inherent l imita t ions  o f  comnosition pnd 
functioning of the le g i s la tu re ,  i t  crn be a gr?nd assembly to 
deci, de p ation al i s su es  and p o l i c i e s  but i t  i s  not a f i t  body to  
de?l with dpy-tc-dpy problems o f  the people.  Secondly, even 
i f  i t  be conceded that the elected representpt ives  of the people  
pre ir p r .c s i t icn  to pet as a chec!' on the arbitrpr\' exerc ise  of  
the govommentpl rowers, i t  may not be a f in e  idea  to t ru s t  these  
represent ptiv es alone rnd th i s  r a i s e s  the question; ’flhy cpnnot the  
e lected  representat ives  alone be trusted? And I pm r a i s in g  this  
auestien ps much f e t i s h  had been made of the l e g i s l a t i v e  supremacy 
PS -^pinst the j u d i c i a l  newer during the Ipst f e w y e ? r s ,  more p p r t i cu la r ly  
during the black d?ys o f  the emergency? an e l e c t i v e  assembly 
could be  ps despotic or tyrpnnicpl as fny di ctat ' ' rship i f  i t s  
pciters pre l e f t  unfettered .  There i s  a let  of  truth in the old 
sryinc thpt power corrupts and absolute power corrupts absolute ly.
I f  the re  are no su itpb le  checks on the represent ?tives of  the neople,  
they may use the  power f o r  the i r  own be n e f i t  or cf  the selected  
few and even try tc perpetuate themselves, Je f fe rson  hpd sa id  in  
the lOth century: "/'n e l e c t i v e  despotism was not the government we

LL.M., S.J.O. (Northwestern) ,  D irector,  ind ifU  Law 
In s t i tu t e ,  New Delhi .

contd.. .p.2.



-  2 -

fought  f o r . "  Thi s i s ?gpin whpt eminent p o l i t i c ? !  s c i e n t i s t  
j r .  Dphrendnrf, D i r e c to r ,  Lonr'on Sctiool of  Economics an(^
F o l i t j c p l  Science sr>ys in the ye^ r  1976: "There i s  n ' t  only the
e lo c t i v t  r'espctism o f  omnirotent r ?rl i  pmcnts, but plso the 
authcri tp r i  ?n despotista of -  u n fe t te red  government s . . . .  " 2 
?^er?mpntry_iri hi s beck Law in Cri s i s  spy s_^"The new sovereign  
/F ? r l i  pmen_t/ l ike  i t s  pi’edecessrr/men prch/ tends towards  
pbsclutism. The only mejfls c f  counterpcting such trends is  to ?- 
kfcep i t  under const?nt s c ru t in y , "

We hpve evtn mcved fro'm'lhe^^phs_Qru'ti-W-rrf the l e g i s lp tu re  
tht pbsolutign o f . t h e  executive.  Ther re t i cp l l y  i t  m?y be ?11 

r ight  to spy thpt in ? pp r l i  amertpry d 0 nocrpc\' the  l e g i s l p t u r e  
c'-^ntrols the execut ive  but the  p rpc t ic e  hps been otherwise so much 
so th r t  time hps perhpps come to diS^p 1 i sh t h i s  propos i t ion  even in 
the©iy.  Thus fbout the B r i t i s h  Eprl ipmtnl  %?itt s fvs ;  "Pp.rlipment 
governs in n  ̂ more thpn p formpl sense. By some, t h i s  i s  f u l l y  
imderst'^od, 3y mpny i t  I s  h p l f  u n d e r s t o o d - ^ d  by yet mpny more i t  
i s  n^t understood pt pU  . " 3 He fu r the r  spys thpt th r  Hruse of . 
Comm^ps hps sunk from despot ic  sovereign vath unl im ited  power t r  
P mere con s t i t u t i o " p i  f igurehepd .  S i r  L e s l i e  Scpmfji sperfcs in ,  
the spme vein when he^’spys: "Todpy, however, i t  i s  F?r l i  ?ment's 
sovereign power, "more often thfip, n&t e xe rc i s ed  pt the w i l l  of 
the executive sustpined by pn impregn-pble m p jo r i ty ,   ̂ Thpt hps 
brought ^ 'out  th,e modern iirfc pipnce in thb I ^ p I  sv stem. " ’4

i f  we looV into ret rospect  t r ' ' t h e 'n e r io d  c i  Ipst 30 yeprs  

in I r 'd i?  wps would f i n d  thpt  the  p ic tu re  hps been, thpt o f  p complete  
dominpnce of  the execut ive  over Ppr l iament.  I t  has been n fpct  
thpt we e x e c ' t i v e  hpd trf^en the Fprlipment f o r  gm n ted .  Fven the 
most d ra s t ic  o f - t h e  laws p f fec t ing  the l i f e ,  l i b e r t y  pnd property  
of the people were passed by Fprl irment without, pny murmur or 
demur by the l e g i s l a t o r s .  The d e ^ r  aid the  most recent expmple 
i s  thpt r f  the enectment of  the pl l  impcrtpnt pnd drpst ic  4 2hd 
A'p.cnd.ment which wps  hurr ied ly  passed-without any kind o f  debate  
cr even ppnlicption o f  mind by the l e g i s l a t o r s .  Fprlipment  
w;.thcut the s l i gh te s t  hitch endorsed the  government sponsored 
rirpconipn mepsures which hnd the e f f e c t  o f  fyrther-  strengthening  
execu t ive  ffid l e g i s l a t i v e  powers and eroding j u d i c i a l  review.

1. The Fedupl ist ,  No .48.

2. I' Confusion c f  Powers: P o l i t i c s  pnd the Sule r (  Lpw, 4b
Mod.L.^. 12 ( 1977).

3. Turn i^gpin. '\ie stmi ni st er  l (  l973) .

4.  Engl ish Law -  The Mew Dfanension 74 ( l974) .
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Dr. Dahrenriorf give's even a h igher  p lpce  to j u d i c ip ry  in 
the scheme r-f the government th?n the in s t i tu t ion  o f  e l e c ted  
essemblies.  He says: "Danocrpcy i s  prec ious,  but the ru le  r f  
law is  indi  spensFb le , . .  I f  a case  were mpde f o r  a n ind ipn  
government hpving to t?ke measures which no e l e c ted  pprl igment  
c?n r e e s m s b ly  be expected to ppprove, sc- thpt the powers of 
pprl igment have to be suspended f o r  some time, i t  would b-e h?rd  
to fccept ^ d  l ik e ly  to be e g rep t  e rror ;  but there  be 
times when i t  i s  d i f f i c u l t  to r e j e c t  such r Cfise out o f  handj 
Howevet, ?t ho time c?n i t  be pcccrtpblt  t( c ro ss  the bcund?ry 
between expediaicy f «d  morpl ity ,  pnd susnaid the  r u l e  r f  l^w in 
the sense o f  l eav ing  elementpry humpn r i g h t s  in the  pprtispn nnd 
o f to j  so i l ed  hrrids o f  governments. Mism?rck's Germpny was net 
dgnccrptic,  but i t  observed the  ru l e  o f  l?w; H i t l e r ’ s Germpny 
abandoned both jr d thus turned intr^ tyranny. One must hope 
thpt Mrs. Gpndhi' s Indi  p w i l l  not f o l l o w  the  Srtne downhill  pp th . "5 
This WPS h is  speech in June l976.

The jur>i ci pry i s  the bast ion  o f  ind iv id u a l  r ight  ?nd of  
j u s t i c e ,  "/hen i t  i s  lAiegkcned, pdmini strpt ive despotism or tyrpnny 
knows no bounds.

J u d i c i p l  r ev iew  C'f government pi pction i s  bropdly  
c l a s s i f i e d  into :  ( a )  rev iew o f  l e g i s l a t i v e  pction;  pnd ( b )  rev iew  
o f  pdmini s t r  pt ive ( o r  execut ive )  pct ion . 6  The Forty-Second Amendmeit 
made substfJi t i pi thpngps ivith respect  to both these mptters.

J u d i c i a l  Review of  L e g i s l a t i v e  Action

Since the d?y the  /^mericpn Suprem^e Courts decided in 
irC3 K prburv v. , M_pdi_sojT-7_ which Ig id  down the doctr ine  of  
j u d i c i a l  r t v i  ew 6 f  Icgis. lpt  ive t ion. 6  there  hpve been 
r ecu r r ing  per iods  o f  vehement debate pbout the  power of  the court  
to dec lare Ipws unconstitut ion pi. To some i t  sounds pprpdox 
thpt the executive-nominpted judges  5, 7 ^ r  1 1  in  number should ■ 
have the power to veto the  decision of  numericpl ly much superior  
mpjority o f  the e lected  r ep re sen ta t iv es  o f  the peop le.  Many,

5 .  Surra note 2 at 12.
6 . There i s  the  t h i r d  aspect a lso ,  npmcly, the power to rov iew

pmtndments t^ the Constitut ion ( e x e r c i s e  o f  the constituent
power) .  This aspect i s  not considered in t h i s  pppefV

2 L. ,£d. ( 1803).

C. I t  i s not as i f  the  doctrine wps  completely new and it
w?s not the re .  I t  hps beeiT^.stated: "There vvps a liompn 
'pPd medieval conceptionof p supreme Ipw o f  nature,  
orda ined by God and tak ina  precedence over  t£mporpl laws in 
c o n f l i c t  with i t ;  jr d t h i s  i d e a  o f  certpin fundanentpl  
p r i n c i p l e s  con t ro l l in g  government f i n d s  noteworthy 
expression in Mpgna Chprtp. Now u n t i l  the seventeenth 
century,"  however, do^we f i n d  any n e r s i s t o i t  attempt to
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however,  Under st fo t h i s  pprpc^ox nn(  ̂ staunchly support  the d o c t r in e .  
The ?rguments in f p v o u r  c f  t h e  p r i n c i p l e  pre common ?rd f  pmi l i  sr 
rf}.-’ i t  i s  not • '♦ 'sesspry to  expmin e  them here,  except  to r e c p p i t u l p t e  
them in b r i e f  f o r  the  b e n e f i t  c f  the  very few* The ?rgunients 
g iven  in f  pvour o f  j u d i c i  pi r ev i ew  c f  l e g i s l p t i v e  pction pre; the 
necesSpry concctnit pr t  / f  the wt it ten  c<-n s t i t  ution i s  t o  hpve 
^  a r b i t e r  to i n t e m r e t  t h i s  document ,phd t o  d e c id e  t h e  l i m i t s  
o f  the power o f  d i f f e r m t  crg-jji s f^f the government;  t h e  c o u r t  i s  
most su i t ed  to d i s chp rge  t h i s  t o l e  o f  p r b i t e r  bedpuse of  i t s  
in depcn den ce^ be ing  pwpy from the  hept of  the  con t rove r sy ,  pnd 
Rot po s se s s in g  power o f  sword o r  pu rse  or d i s t r i b u t e  pptrcnpge ,
•^nd j l id ges  b e in g  w e l l - i n f o r m e d  ?nd edUcpted pe rsons  at l e a s t  in 
mptteirs o f  Ipw; the  theoi^y o f  check's aid b a l a n c e s  ia a sound b p s i g  
o f  the g b v e n i n e n t t e v  lew by court  pets 8S a check on hpsty action  
wh(3’ the hot hppds hpve c o l l e d  down; while  p a s s in g  p s t a tu te  by 
the  l e g i s l p t t r c  the quest ion o f  c c n s t i t i i t i o n p l i t y  b e fo re  it  i s 
mere p e r i p h e r a l  and o tHet  con si de ra t ion  s .a re  more c o n t r o l l i  n'g i ' 
bu t ,  on the  o ther  hand, b e f o r e  the  court  con st ' i tut ibn  pi i s s u e  
i s  the  Centra l  i s su e ;  democracies need not e l e c t  a l l  the 
c f f i  c e r s  who-fexerci 'se c r u c i a l  author ity pnd in every democrpqr 
n c n - e l e c t e d  o f f i c e r s  m;y e x e r c i s e  power which may p lunge  the  
nation  into darkness  ( e . g .  admira l s  o r  g e n e r a l s  nr economl s t s )
?rd theife a re  mpny important i n s t i t u t i o n s  wtiich pte not  d i r e c t l y  
e l e c t e d  by t h e  peop le  but have rower to tp^e importpnt d ec i s io n ;  

the  whip . system fn d pfirty. a l ignments  In g p p t l i  ament ary system 
ens'-sre thpt the e l e c t e d  represtti  t pti vt s ahding tnpgori ty ' in  
l e g i s l a t u r e  v o t e  in f avour  o f  ?ny p rop osa -s  but f o r t h  b e fo re  
them by tht execu t ive  government, though they may hrve  cc r ta in  
mental  r e  serv ation^^s o f  . their  own; d tha-  court  h ps i t s  own 
l i m i t a t i o n s  l i k e  t h e  system of  open court', adversary p rocedure ,  
r e p s c n e d 'd e c i s i o n s ,  , lack of - .power t o  ad jud ica te  on a case  sue motu, c

. . . .  a ssess  the r igh t  o f  j u d g e s  to i n t e r p r e t  t h i s  s o - c a i l e d
' f u n d ^ e n t a l ,  parsmount law in the f a c e  o f  e x e c u t i v e  or

l e g i s l a t i v e  action . , .  "  Mnschzi sk^r, J u d i c i a l  Review  
Of Leg!  s lnt ion  13-14, ( 1923).

. 1 -
There were co lon i  al precedents  Wid s t ? t e  (U .  S. A. )  

p recedents .  See rVschzi  sk e r , i b i d . ; ' ’ a ines ,  th e  American 
Doctr ine  o f  J u d i c i a l  Sunrempcy . 1932) .However, in  M.prbury v .  
M rdi son. the Americpn Supreme Court f r  r  the f i r s t  t ime . 
l a i d  down that  t h e  power of  Ic 'g is lp tion  by the C o n g r e s s - 

' subj ect  to r ev iew  by the  j u d i c i  ary , and the  p r i n c i p l e  h ps
come tr be  wel l  accepted since  then.

9 ,  See Hoschz isker ,  i b i d . : H g in f s ,  i b i  d . : Rostow;
The Sovereign Freroq pt i ve :  The Supreme Court and the  
^ e s t  f o r  Law (1 9 6 2 ) .

contd.. . .p.5.
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Much bi te from the  pr.wer e f  the cou r t s  to rev iew  l e g i s l p t i v e  

pction wps taken sw?v by the p ro ro sn l s  f u r t h e r  pmenciing ^ r t .  3lC 
fT ir t rr r^uc ing  f r t . S l D .  I'nder the For ty - sec rnd  /'•^etK^ent funr i fn0 i t ? l  
r ’.g'it s crvererl 'by " r t s .  l4_j_ l9 and 3l became subservient t r  p l l  
the r’i r t  c t i v e  p r inc ip j le s  ^no t  merely 39(b )  ( c2/ in the cpses
where the Ipw h?s beer ppsstd  g i v i n g  e f f e c t  to r 11 or  ?ny of  the 
r r i n c i r l e s  lpi(^ f'own t h e r e in .  Further,  ? p?r l i  ament?ry law 
prov id ing  f o r  .( a) th e rrevientior or  p r o h i b i t i o n  of  ?,nti-npticn al 
ac t i v i t i e s ' ;  or  (1?) the prevention o f  formation of ,  o r  the  
p r o h i b i t i o n  o f ,  igjiti-n ation pi  a s soc ia t ions  -  was not be void f o r  
v i c l p t i n g  ’' r t s .  14, 19 or 3 l .

Fundf^nental r i g h t s  have been a power fu l  source o f  chal lenge  
t^ the con st i tu t i  on a l i  ty o f  laws. Most o f  the cases o f  
CO! st i tution  pi  V ali  di ty  a rosr,under  the th ree  ' ' r t i c l e s  ( 14, 19 and 3 l )  
and with the  laws g e t t in g  immunity from these art i d e s ,  ,wh at i s  
l e f t  f o r  the court f o r  t e s t in g  the V a l i d i t y  of  laws m?y, not be 

much or  s u b s t ^ t i a l .  I t  i s  g r a t i f y i n g  that the f^orty-Third  
/■mGTidment, 1977 has de leted  the a l l -hp r sh  3lD r r o v i s i o n .  strong  
p i e o  has t' -̂ be  mpde f o r  i*epeal ing /'rt, 3 lC .  As i t  i s  p r t i c l e s  
14, 19 and 3 l  p ro v id e  a thin sh ie ld  aga inst  attack on the  
c o n s t i t u t i o n a l i t y  o f  laws and with the j u d i c i a l  po l i cy  of s e l f -  
r e s t r a in t  10 pnd tendency to g i v e  due d ^ e r e i c e  to  l e g i s l a t i v e  
determination ,  the p ro tec t ion  i s  very marg ina l  indeed .  With t h «  
i n a r - o r a t i o n  o f  a r t .S lC  whatever l i t t l e  i s  t h e r e  to sa feguard  the  
r u l e  o f  law against p a r l i  amen tary m a jo r i t i e s  has been taken 
aw^  as p a r t i c u l a r l y  the p r o v i s i o n s  contained in /'rts. 14 and 19 
are b a s i c  t r  any democratic s-^ciety.

10. By way of a b i t  e labo ra t ion ,  i t  be sa id  that the r i g h t s  
guar?ntec d by " r t .  l9  are not stated  in absr lu te  terms  
but are sub ject  to "r easonab le  r e s t r i c t i o n  s . "  Art.  3 l  
dres not a f f o r d  ?ny pretect ion  to the i n d i v i d u a l  agpinst  
"depri v a t i o n " and the  e x e rc i s e  o f  the p o l i c e  powers by the  
State .  Even with regard  to a cqu i s i t ion ,  with the 
subst i tut ion  o f  the  word '.'amount” f o r  the word "compen-, 
sp t ion "  i s  potency to s t a l l  ?ny economic progrfmrne has been 
considerab ly  reduced.  , '.s f o r  a r t . l 4 ,  under the r u b r i c  
" repsonable  c l a s s i f i c a t i o n ,  in t roduced  by the Supreme Court,  
any l e g i s l a t i o n  cpn be uphe ld,  except under pn extreme 
s i tu a t i o n .  Lven in the much maligned B?nk M pt iona l iza t ic  
Case, the  Supreme Court had struck dowi the  l e g i s lp t i o n  
not because the fourteen banks were p icked  up f o r  
n a t iona l i  sation but because un l ike  other  smaller  bfnks  
were completely t?ebarred from doing banking  b u s in e s s ,

coiitd., ,n.6.
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The F r r ty -£ ec  nr* int r^ 'uctc "  du?,l juf^ ici?ry  tc a
cert?j.p e x te r t  by r e s t r i c t i n g  the Supreme C r u r t ' e j  uri  stli c t i m  
in the Ti?ttf-r ' i  s t i t u t i m  p l ity  r f  stote Ipw ( i n c l u d in g  
r’e.legrtcd l e g i p l p t i f n )  ?nd d t r r i v in g  the High Ĉ ’u r t  in r c s r e c t  ' f  the  
cen t rp l  1 pw ( i n c l u d in g  de lcgpted  J ĉ gi si  ?ti^n) . Tfii s wrs an 
e r ' s i r r .  n f  ju d i c j : > l  noisier in p subtle  r^rnner rn ucccunt r f  the 
d i f f i c u l t i e s  f c r  p person s' itupted ^t p distpnt r l p c e  to approach 
tht Cupreme O u r t  V  c h g l i m g c  the cm sti t a t l  on ?1 v a l i d i t y  c f  
p c e n t rp i  "ct or  p r u l e ,  Frrtun .-vtely, th" th i r d  Amendment
hps done pwpy with t h i s  dupli sm prd rest '^red the stptus  quo y^te.

J u d i c i a l  Review o f  /'dmini s t rp t i y e  '~ction

The Forty-second '‘mendment s u b s t i t u t e s  new a r t . 226 f o r  the 
o ld  one, the thrust  ^ f  the new r>tovi sion s be in g  to r e s t r i c t  
j u d i c i p l  f cv ipw ever g'^vernmentpi pction. J udici pi revieiv of  
pomir.i st rpti  ve pction under the p r t i c l e  i s  rrc rf" sed to be  
r e tp ined  ps i t  i s  in r e K i o n  tr the enfrrcemcnt of fundpmentpl  
r i g h t s .  Hcvvever, in r e l a t i o n  U  other r i gh t s ,  three  chp ’̂ ges  
hpve been suggested f c r  i s su ing  the wr i t s ;  ( ^) th.ere should be
in jury  c f  p subst?nt ip l  nature ;  (b )  there ’ h^s been jn i l i e g p H t y
in the p roceed i rqs  pnd i t  hps r e s u l t e d  in suDstpntip l  f p i l u r e  of  
j u s t i c e ;  end ( c> there  i s  nr e the r  remec^ RV^i lab le  f o r  vedress  
- I  th e  in ju ry ;

I t  hps been wel l  s?i d th nt the more the  words there  pre in
? stptute ,  the more the w r d s  f o r ,  interr ret '^ i t ion , fjid the  g r e a t e r
the  ' " r o b l c m s > f  inte rpretpt ion - .  , The ii'eivly subs t i tu ted  p r t i c l e  i s  
^  , e x c e l l e n t ' i r l l u  s t rp t ion  r f  t h i s  r r c - o s i  t ion .  ' ' r t .  226 1 s sn 
embodimeiDt of cc’n fus ion ,  ptiibi guit  i e s  Piid uncer't pint:  < s. There 
pre s e v i rp l  o b j ec t io ns  t.- th? nev ? r t k i e . _  ,

F i r s t l y ,  'vhen the .-dnii ni s t r a t i  ve pcivers are a l l  pervpding  
snd f- 'C grvernmert >'rss^Fses■ ir’.mt.nse rf.iveis tr p f f^c t  the l i f e ,  
l i b e r t y  rn/' ^ r o r t r ty  '^f the p s r r l e ,  ^ d  whcp the o r i g i n r l  nrt ,226  
’̂ rov ided merely p r e s t r i c t i v e  ?n(' l im i ted  j u ' ^ i c j p i  rovievvi of  
gr-verrtnentpl action.  i i  f t  i s  i r - n i c p l  tli-at pn atletnpt should be  
made t'-- f u r t h e r  narrow  down the l im ited  power '•f ju d i c i  pi review,  
.irTnun;i:zi ng government pi rction from bei ng‘ ‘c o n t r o l l e d  or prevented  
from going" pstr?v r r  w^ywprd.

11.- -.See S.M. J pin , Ju<'-icipl Review o f  ''’dmini s t rp t i  ve '’ct ion ;  
Pres  ^ d  Cops  cf thc..Swnrpn Goimiittee SeccTir.endptif'ns,
16" ind jp r  rrivocate 55 ( 1976) ..

contd.. ,p.7.
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Secr^ndly, on the one the  p r t i c l e  r e t a in s  the 
p re rcgpt ivG  wr itSi  but nh the other hpnci i t  t r i e s  to c u r t p i l  
t h e i r  t r? ( ’i t i o n ? l  score* '^hi s c r ea tes  the rrob lem o f  r e c c n c i l i a -  
ticp r f  these two f p c t o r s i  '' rert imcnt ouestion i s  r a i s e d :  how 
f cT  shruid ,th;e courts, gc by such ol r’ d ' c t r i n e s  ?s e r r o r  of  
j u r i s r ’i c t ion ,  c ,rror o f  Ipw prent on the f  ?ce o f  the r eo - rd ,  
nc l e op l  e v i f ’ence rule? Shoulr’ the  courts  cegse to woriy with 
such doctr ines  pnd r r i n c i p l e s  pnd ’intervene when in t h e i r  v iew  
there i s  subst ptitj ?1 f p i l u r e  o f  j u s t i c e ?  I s  the writ  j u r i s d i c t i o n  
l i b e rp t e d  from the  tcchnicp l  f e t t e r s  of  the Engli sh Lpw" ^2

H i i rd ly ,  piLrepdy the w r i t  j u r i s d i c t i o n  i s  chprpcter ised  by 
tcdini  C p l i t i e s  pnd tht  jung le  r f  w i ld e rn e s s ;  Now w i l l  e x i s t  t h f  
tw sj'stems s ide  by s ide  -  orte r e l p t in g  to  the fundfwentpl  
r i g h t s  ?nd.the other  relptirig  to the fund^inentpl r i g h t s  and 
the other  r e lp t in g  to f «y o thtr  [Urpose  -  inc reas ing  f u r the r  the  
?rea r f  w i lde rness .  This wrulr' mpke cur complex system even 
mere coirrlex.

Fcurth ly ,  the phrases " in ju ry  o f  ? substpPt io l  npture"  
c r  "s'-ibstpnti pi f  a i l u r e  of j u s t i c e ' '  pre vpgue pnd w i l l  g ive  much 
f l e x i b l e  prep f p r  the courts to operate ,  le'pding to i t s  own 
uncert pin ties.* ,1^ 'ptvis  the purport of the wcrd "substpnti  p 1"?
Oc es substpnti f i l  hpve re fe rence  to the qup l ity  o f  l e g p l i t y  or  
qua li ty  of  pction? I f  the former, there  ivi 11 hprdly be any ; 
d i f f e r e n ce  between the  n re se r t  nositio-n m d t h e ’̂ ro'^o sed p o s i t i o n .  
Under the w r i t  j u r i  sdiction the courts  da not  in te rvene  f o r  a l l  ■ 
e r r o r s  o f  I pw but only' f o r  those which pre ppnprent on the fpce  
o f  the rec-^rd, f o r  e r r o r s  o f  j u r i s d i c t i o n ,  f o r  ?bu se r f  power ■ 
(bu t  not rn merits )  o r  when p f ind ing  of  pct i s  pe rve rse  or  
comrletely Ipcks evidence  in i t s  sU'^port. In cpse o f  r rrced is rp l  
e r ro r s ,  the r o s i U o n  i s  somewhpt the srme. One of the  mpjor 
" r r c t r ’u rp l  grounds f o r  courts '  in tervent ion  i s  the v i o lp t i o n  of 
- r i n c i r l t s  of  n r t « r p l ' j i i s t . i c e  which i s  p very f l e x i b l e  concept,  
pPd thest' r r i n c i r l e s  mpy not be said to be v i o lp t e d  i f  no p r e j u d i c e  
wps cn’ sed to the rerson concerned. Further,  the courts hpve 
r c f r p i r t d  from tpking pction by h^'iding the precedur? '  
reoiii rc-pipp ts to be; merely r'] rect^ ry , ?n d not mpndptf ry,

I f  the word " s u b s t pnti p i "  has re fe rence  to the qua l i ty  of 
pction, then., iimiedi ptely the element of su b je c t i v i ty  enters into  
the"r/i.p.tter, pnd thie 'Courts'm?y hrve power to  nick pnd'choose cp.ses 

. ,whert' to in t e rven e  ?nd where thej' should not.  -.'‘Jhpt i - ' s -s l ight pnd 
wi.ipt, i s  subst pnti pi î s nc,t epsy to determine, nprti  cular  ly where 
the'c'i’ ly bue'stidn b e fo re  the court i s  whether the in d iv i d u p l  has

12, See /'.hmedpbpd Cotton F fq .  Co. v .  Union o f  I n d  p. 
r . 1 . 1 .  1977 Guj .  113, 122. ■ ,. . .

contd..,p,^.
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been wrrrger^ r r  r e t ,  pnr  ̂ there  i s  no cuest i rn  o f - b a l f i i c in g  the  
j.pr’i vi du i n to re s t  pqpinst the community i n t e r e s t .  Ferhsrs every  
uTrng dene tc the inr'ivic^upl f^p inst  law mpy h?ve tr- be rfg?rHef1 
t- "substpnti  ?1”, e x c ^  t where i t  i s  net r r s s i b l c  f o r  th( courts  
tc g i v e  pn y^ r t l i e f  even thrugh the i n ^ i v i r ’upl  hps been wrrnged 
( t i i p t  i s ,  sonething l i k e  the si tupt icn  o f  i n i u r i p  sine  dpmnot ) .

The "ndJira t radesh  High Coujrt hps r i g h t l y  po in ted  out th?t  
i n j u r i e s  o f  a substpnti  p1 npture or  f p i l u r e  c f  j u s t i c e  must, b e ' i n  
r ^ l p t i c n  t^ the pggr ieved ^ers'^n. 13 The i n ju r y  coirr-lpined o f  
iflsy c f s o m e  i n s i g n i f i c p n t  n?ture ps such, but i t  mpy 
be c f  subs tpn t ip l  npture in r e lp t icn  to the person.

"There i s  rn p l t e rnp t iv e  l e g p l  remedy p v p i l p b l e . to  the 
n e t i t i r n e r ,  my lo rd " ,  i s  the f i r s t  cry thpt the respondent  
?lwpys r p i s e s  pgpinst p w r i t  n e t i t i o n .  S ince  the  j  uri  sdi cti  on 
co n f e r r e d  on the Tigh Courts  under /'rt.226 i  s pn extrpord i r  pry 

one, PS p ru l e  - f  p o l i c y ,  convenience pnd d i s c r e t i cp  r?ther  
th ru l e  of  Ipw, the High Courts  do not enter tp in  w r i t  p e t i t i o n s  
i f  the re  i s  pn p l te rnpt iye  lecfpl remedy ava i lab le '  to the  
r^et i t ioner .  HoiMCver, the re  .pre certp.in w( 11 recogn ised  exceptions  
to th? s 'rule -  cases o f  infr ingement o f  fundpms’ t p l  r igh ts , '  and 
such cpses PS v i o l a t i o n  o r  ’' r i n c i - l e s  o f  np tu tp l  j u s t i c e  by pp 
p̂ 'iTiioi s t rp t i v e  putho.rity, puthority acting  under fri u l t r p  v i r e s  
Irw ' r  ru l e s ,  authority imnroptrly cons t i tu ted ,  pctien o f  the 
authcri ty  pplppbly ivrong o r  going to the root o f  the j u r i s d i c t i o n ,  

complete'  Ipck o f  j  uri  s d i c t i o n , e tc .  The cm s t i tu t i on  pi p rc ’̂ o sp ls  
seem to r e s t p t e  more r r  l e s s  the e x i s t i n g  Ipw on the  subject,  
except  thpt p few  o f  thei exce^'t jor  s, but net p l l ,  to the  r u l e  of , 
pl tt r rp t iv fe  l e gp l  remef*y m?y now ce-pse tc  e x i s t  under the  new 
rroposp' ls ' . Only to' th?t ven '  l im i ted  extent ' there seems to be ■ 
c’'.rnge in  the. prr stnt l egp l  p o s i t i o n .  I t  mpy a s 'w c l l  be thpt the 
r r i n c i r l e  o f  p l t e m p t i v e  l e g p l  remedy i s  exto^ided to the • 
enfrrccment of  fundfttieptpl r i g h t s  or  cofflrletely pbrt'Cpted, The 
j u f ' i c i p l  d i f f  i c u l t i c  s in i n t e rp r e t  pticn r f  "the  pltern ptive  
l e g p l  rtmec^f c l p u s e ” may not be ru led  cut,  14 p r t i cu Ip r ly  
in the hight o f  the  f?c t  thpt tht e the r  c u s t e r ' c l p u s e s  have ■ 
develcofc.d r j u r i  sprudence.o f  the i r  own. _15

13. Gcvemrnegit. o f  Indi p v.  Tpt ionp l  Tobpcco Co. . 1977
/.F.  250.-/’ Iso se e 11 pri n pth F r  as pd v . S tp te  o f  B ihp r .

1977 Fat.  3G5.

14. The Guj prpt I igh Court  in' t're Ahmedab.p,d-J> tton f.ifq. Co. 
cpse> -Surrp.has taken the  po s i t i on  thpt the plternpti.ve  
remec^ by way o f  su it  i s  not  covered by the  ne w provi  s ions;  
but the /"ndhrp Frpdesh ’’i gh  Court in the ^^ational Tobacco Co. 
cpsc, s u r r a , hps tpker p contrpry p o s i t i o n .

IF.  C^. The /"hmedpbpd Mfg. Co. cpse, i b i d .

contd....p.9.
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There hps beei  r g cnc rp l  com-l?int th^'t ( f t e n  v;rit 
p e t i t i f - n s  art, fil .tid T.pinly tn gp in  time by ob ta in ing  stry  
order ,  ff! d th pt the  High Courtis hr^ve been r>bit casua l  i r  g rpn t ing  
such o rde r s .  There i s  some srbs tpnce in th i s  ccmrlp int .  'Tr meet 
wit'" t h i s  d i f f i c u l t y  tht  [ - rorcsed rmrndnent tc /'rt.226 [ - r r v ide s  
th pt r- in te r im  stp iy iv i l l  be grr^ftcd un^less p not ice '  d 'oppcrtun i  ty 
r f  bc 'n c  heard h?ve been given tc the  c t h r r  pp rty ,  p rov ided  thpt  
t h i s  iTiryprt b t ,d o ne  in excepti^'n pP  cpses.  Further ,  nr in te r im  
st?y rt  pl l Could bo gr-n ted in p f  cw imr o r t rn t  prers .  Mgjy 
the  Kigh Cc.urts hpve r u l t s - sn  the linv. s o^ these ; r c p r s p l s ,  ?nd 
sc pi So the  SupyemG Court.  Since the r u l e s  r f  these courts  pre 
plrcpt'y in the l i n e s i o f  these p rov i s i on s ,  i t  mpy be b e t t e r  t '
Icpve the matters tf the good sence of  the courts.

Hcwt'ver, no p ro ro sp i  with regprd  t r  the stay o rde r s  has 
been mpde in cpse o f  the w r i t - i s s u i n o  rowers  c f  the Supreme Court.
Pn the r p t i - n r l  r Ipne i t  mpy be hprH to j u s t i f y  t h i s  emission.
E i the r  such p r e s t r i c t i c n  nipy be imposed on the Supreme Court or  
e ls e  i t  mpy not be in t roduced  f-^r i s su in g  w r i t s  by the High 
3"'urts f ' ' r  the en f - rcenept  o f  fundpmo' tp l  r i g h t s .

The nronospls  d i l u t e ’ the' n/rit j u r i s d i c t i o n  r f  the High 
C - u r t s  in sevfrp.l  oth<r  resr^ects-. F i r s t l y ,  the Rules <̂ f Bus iness  
i rpned  ur Her :'rt.77r.-rfid ^' 'rt.l66 pre mpde confi denti p1, p r o h i b i t in g  
courts  tr- r e c u i r e  t h e i r  r r r d u c t i rn  b e f o r e  them, f s the 
po s i t i on  st-^rr^s pt p resen t  the  courts ccu ld  look intis the mptter to 
f i n d  out whether g v e m m e n t p l  order  wps m^de'by p proper  nuthority  
under the -iules Bus iness  r'r no t .  To thpt extent the  new 
I 'rc 'c  sp ls  imnurilse the governmentpl pct icn.

Secondly, ? s i g n i f i c p n t  l imit  p t ion 'hps  been -plpced  on the  
courts in .e lection m?tters by pnendinn - r t s .  103 pn d 192. I t  bps 
beer ; r . -vidod thpt the F r e s i d o i t  r f  I n d i p  shrill dec ide  p f t e r  
c rn s u l t i n g  the  Election Conirirssior. the ouest ion o f  p corrupt  
p rpc t ic e .by  p ; - t r scn  pt ^  e lec t ion  to ? House I'f Fprl ipment or  

j jHouse o f  the  L e g i s l p t u r e  o f  p St'^te unde'p^?ny Ipw mpde’by 
Fpr l i cment ,  pp̂ ! h i s  decision shp l l  be f i n p l .  Th e i t p l i c i  sed 
ivcrds wruld exc lude  j u d i e j  ?1 rev iew  in e l e c t i o n  mptters 
invo lv ing-  cprruc t r r p c t i c e s .

Thirdly:, ■tl'e powers o f  the High C r u r t s  under /'rt. 227 pre 
- ro '^oscd t ^ ' b e  c u r t a i l e d  in ti^r res '^ects -  ( p) they m i l .  not 
h -v c . ro w e r  o f  surerinten drnc£'r  v<?r the t r i  bun pis ;  ( b )  they w i l l  
nr t  hrve pny j u r i s d i c t i o n  tr  e u e s t i r r  ?ny judgement cf  -pny 

i n f  c r i o r  cf urt 'whi ch i s n o t  subj ( ct t r  pppCpl r r  r e v i s i o n .
r t i c l f s  2 ^ ,  rn';;!' 277 cevtred p r p c t i c - l l y  t>ic srme prep in the 

^ " t t c r  o f  ju - ' i c i  pi r ev iew  f^f 'prbini  s t rp t i v e  pc f ion ,  ?n ri rerhpps

contd... .p.10.
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the (COP st itu t ion -m rf ie rs  did ret  r e p l i s e  the  f u l l  im nl ic r t ion  of  
t ’.is ti-r r f t i c l e s .  I t  i s  gocri thpt ' ^ . 2 2 7  i s  proposed tr  be  
r e s t r i c t e d  the wry i t  i s ,  nrcvi-^ed /’r t . 226 j u r i s d i c t i o n  nf the 
’ .i^h Court i s  r e t  ousted in r e l a t i o n  to the pdmini s t r? t iv e  
t r ibwr - r l s ,  _l6

' Fcurth ly ,  the p rcposp ls  int roduce  r  s i g n i f i c m t  l im i t r t inn  
c :  tlic wr i t  j u r i s d i c t i o n  o f  the High Courts prd filsr r f  the
Guprene Crurts  by rsrrviding  f o r  the  cre?ticn rxdnini s t r? t iv e
t r i b u n a l s .  ,'Jd'^ni s t r? t iv e  t r i b u n ? l s  be c reated  by Fprlipment  
by Irw f o r  rd jud icpt ion  o f  d i s r u t c s  f o r  servi 'ce niptters r e l p t in g  
t^ r i ’b l i c  se rv ices  fii d po s ts  in connection w i th - the  a f f a i r s  of  
the Union or  f-ny S tp te  or  ?ny lo cp l  or  o ther  putbnrity within  
the t e r r i t o r y  n f  I n d ip  or  under the  control o f  the Goverrmert  
of I n r ' i p  or  cf  pny corpcrption owned o r  c o n t r o l l e d  by the 
S y e r r n e n t .

Furthrr ,  the  rpprcr'ti pte l e g i s l p t u r e  h?s been .given power
tc e c tp h l i s h  sucl"' t r i b u r p i s  f o r  pdjudicption c f  d isputes ,  in
connect ior with. the. f o l l o w i n g  mptters; levy ,  assessment,  
c ' l l e c t i o n  fiir enforcement o f  pny tpx;  f o re ign  excbpnge, import  
prd export pcro.ss customs f r o n t i t r s ;  i n d u s t r ip l  pnd labour  
d  s5'utest , Ipnd reforms by w?y of  acouis i t icn  by the  Stpte of  
Ftiy e s tp t e  PS de f ’ ned in / ' r t ic le  3lA, e t c . ;  c e i l i n g  on urbm  
>:rorerty; ^election to t i t h e r 'n o u s e  o f  Far l irment  o f  L e g i s lp tu re  
c f  p Stpte,  but excluding'  the mptters r e f e r r e d  to in / 'r t ic le  329 
rnd /i rt icle 329A; production,  pr^'curement, supr^ly pnd d i s t r i b u t io n  
o f  f c - ' d s t u f f s  pnd si'ch c th e r ' g o c d s  ps the F r e s i d a i t  trpy dec lp re  
t-" be essCTtlpl  goods,

P f e i v f c ' - t u r e s  mpy be noted wj th r e g - r d  tc these rrc;-/>s?ls.  
F i r s t l y ,  .even o f  fences in r e l p t i o n  tc the pbove mptters  could  
be  decided by these  t r i b u p p l s .  Secondly,  thei..p.rcoospis do not 
cov t r  the e x i s t i n g  t r i b u n a l s  vvhi ch pre there  in some c f  these  
ortps.  But t h i s  not' c rea te  much d i f f i c u l t y ,  f o r  the 
l e g i s l p t u r e  by the srme stptute<^ry f i r s t  pboli  sh the  e x i s t i n g  
tr ibune,Is  ffid r e - e s t p b l i s h  tbem under the  new prt-ic le c f  the  
C o n s t i tu t ion .  Th ird ly ,  f o r  serv i  ce m ptters ,  whether uni on 
?r stpte  se rv ices ,  Fpr l i fment  plone hps been given power to 
e s tp b l i sh  ti'e t r i b u n p l s ,  whereps o ther  t r i b u r p l s m f y  be e s tpb l i shed  
e i the r  by the Ce r t re  nr the- S tp te  ps the cpse mpy be .  Fourth ly ,  

t h e  f i r s t  time the power is  being given to the Pprlipment  
o r  the S tp te  l e g i s l p t u r e  ps the  cpse  mpy be f o r  the exclusion of  
tl’O j u r i  sd ic t io r  o f  p l l  c ou r t s  (under ^ r t .226  or  even cf the  Su^re^e

l6 .  In sn ite  the p r t i c l e  excluding " t r i b u n p i s "  from the purv iew  
c f  /’•rt.227, ilie Bombny High Court in S.D. Ghptq»  v . S t p t e , 
/'. I.f i.  1977 Bom. 354, he l^  thpt t r i b im p l s  i Âiero tc  be  
rcgpi 'ded ps ccurtp  ps were "performing j u d i c i p l  function of  
render ing  d e i r i t i v e  judgemerts  hpving f i n p l i t y . "  For  
P comment in the Cr^so, see S.N. 1 pin, r-dmini s t r  pt ive  
T r ibu np ls  in Tndip:  Ey<>ting fnd proposed 27-28 
( 1977, Indian Lpw In s t i t u t e ,  New D e l h i ) .

ccntd,. ,p.ll.
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* ^ u r t  unr'er f.rt.32) except the j u r i  sriiction c f  the Supreme 
Court unr'er ^ 'rt .l36 with r c s p ( c t  tr rO.1 o r  ?ny r-f the mptters  
f  r-llir-e I'd thin the j u r i s d i c t i o n  o f  the t r i b u n r l s .

r'cthirsg nore i s  spiri pbcut  tht'se t r i b u n a l s  here,  ps t h i s  
hps >^cep the subject  m^^itter r f  p scraewh^t ( 'etpi lccl er«quiry by the 

pt pnother p lp ce .  _1T

17, £.N. J a in ,  .'rimini s t ra t i  ye T r ibu Pa l s  in I r r ^ p ;  Ex is t ing
?nd F ro ro sed  ( l977) , Itifiipp L pw In s t i t u t e ,  t'ew De lh i ,




