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; F prt X I II  r£  tho InriipP Cons t i tu t ion  p rov ide s  f r  r  the f r e e  
t ro ^ e  c lpusc ,  Thi.s Fp r t  i s  spiH t r  be tht. most bodly Hr?ft-ed in

. . -  - '  - -  - - -  ̂ .icn
uncr exception h?s r e s u l t e d  in a b p f f l i n g  problem t r  the j u d i c i  ?ry 
?nri t l ' f  c o n s t i t u t i o n a l  p u r d i t s .  Moreover, the C rns t i tuen t  /issembly 
drp f t ed  the f r e e  t r? d e  c lpuse  on the expe r ience  o f  the Government  
c f  3r di a Act, 1^35 and some of  the f e d e r a l  c o n s t i t u t i o n s  where

cl?i>so has p re sen ted  g re a t  d i f f i c u l t i e s .  '^.Tho foi -eign expe r ience  
' " V e s ro t  su i t  to  tht c o n s t i tu t i o n ? !  p rov is ion  as a whole.  I t  has  
■r^s’ I t t d  in more ambiguity and more c m f l i c t  with o th e r  p r o v i s i o n s  

■' o f  ■ t ’̂ r ,Cop st i tu t io r  r f  T rd i a . ,  Unti 1'row the  Thdi ^  c lause  did
■ not ro se  apy c re? t  dangrr but in  the cti^rged circumstFTCes when 

t ’’ f  f e d e r p l  s t ru c tu re  in I r d i ?  i s  sub ject  to s t r M i  s' s t r e s s e s ,  
the f r e e  t r a d e  c lpvse  may reo u i re  a secohd Ibok . '  . '

,11'e nrophecy o f  Henry. ClfA' t h f t  the  f ‘ree t r a d e  has never  
e x i s t e d  n o r  i t .  wi 11 e x i s t  hs's come t rue  s^ f  ^r ps •I'hdian 

, ;Cc n sti tut ion  i s conc-'iTifd. The s c o r e . o f  the  ^ndi'an f r e e  t r a d e  
• - d p i ' s c  .has beer g re  at ly r e s t r i c t e d  because r . f  excent idns  uoon 

excep t ions  end the  j u d i c i  ?I cons t i tu t ion  ?1 l i g i s l p t i m ;  In  
o rd e r  to ,rqfut. (  C l ? y ' s  prophecy a b a lanced  c l a u se  i s  needed.

Tod?y whei t h e  whflc country i 's debat ing  f o r  the complete  
oVe r -hpu l in g  o f  the Indian cons t i tu t ion  we may suggest some 
reforms tc  the prov is ion 's  c f  ’ ?rt  X I I I ,  f o l l o w in g  i  s the summary 
: f  some suggested re forms  t o ' t h e  Ind ian  Firee Trade ' fc lause;

LL.M., t'h.D. (London ) ,  . teaderin .  L awi" P  SJTpraS 

U n iv e r s i t y ,  V?ranas i .
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1. The Word ’ Intercourse*

f r t i c l e  301 uses t h e  wcrd ' i n t e r c o u r s e ' ,  which was borroived 
from section 92 o f  the /'ustrpli fP Cons t i tu t ion .  This word was 
i n te rp re ted  by the  / 'ustr?li?n High Court to megn not only commerci.ril 
i n t e rc c u r s e  but ftlso simple intercourse  pn̂ l thus the court held  
th ?>t the  freedom of  mnvemait w?s plso r ro t e c te d  under section 92. 1 I 
But so f ? r  PS the Indipn Consti tu t ion  i s  crncerned the freedom '
of movement i s  s r e c i f i c p l l y  guprpnteed to every c i t i zen  under 
p r t i c l e  I 9 ( l ) ( d ) .  Anri the word ’ Contnerce' in a r t i c l e  301 includes  
comtnercipl in te rcourse  i3s wiclli I f  the word ' i n t e r c o u r s e '  j s  t
in te rp re ted  in He-en dent ly then i t  w i l l  tcvet  p seppt'pte hef,d 
o f  freedom o f  simple intercourse  which i s  covered by p r t i c l e  l 9 ( l ) ( d ) .  
Morecvcr, there  is  nr- l e g i s l p t i v e  en tty which con fe rs  on Pprlipment  
or the Stpte  Legi s lp ture  p l e g i s l p t i v e  power with respect  to  
i n te rcou r se .  When no l e g i s l p t u r e  i s  given ,such p power then 
the re  i s  no mcpning' in ihiposihg eny r e s t r i c t i o n  on i t .  /'nd, 
the te fo re ,  the  >wcrd ' i r  tcrcour se' mpy be tpken out from a r t i c l e  30l .  
The omission o f  the word ' i n t e r c o u r s e '  wi,ll pvoid clp'sh between 
p r t i c l e  l 9 ( l ) (  d) f#id 301. '  ̂ ’

, I I  r pr li pment arv ^ e s t r i  cti on .

/ r t i c l e  302 empowers tar lipment to impose r e s t r i c t i o n  on the  
i frec’dom o f  Ir'pde, Commerce f̂pd in te rcourse .  The only r e s t r i c t i o n  
on I pr l i  prrient'S power i s  thpt the r e s t r i c t i o n  m?  ̂ be in the p u b l i c  
i n t e re s t .  Thi d r  ( sttfiction i s nojt very e f f e c t i v e  becpuse normplly  
the court sha l l  hpve respect  f o r  the l e g i s l p t i v e  determin ption ,
Even some pu thor i t i e s  hpve gone to the extent thpt the question of  
public in t e r e s t  could not be j u s t i c i p b l e  and was a matter f o r  
i r r l i  pment to decide  2. or  thst the Qourt wps not the pnpropri pte 
fcrum to dec ide  t h i s  point 3 Though,this i s  not cor rect  y e t ,  
arti c l e  302 'w i l  1 not impose pny mepningfu 1 re s t r i c t ion  . '  So f a r  
ps the fundff flditpl right- of cit izen,  wilth respect  to cprry oh t r a d e  
or  business  guprfnt 'ecd in prti  c l e ’ l9( l )  ( g )  i s  concerned,  
p r t i c l e  19(6) imposes two r e s t r i c t i o n s ;  f i r s t l y ,  the r e s t r i c t i o n  
shp l l  be in the i n t e re s t s  o f  the  g e i e r p l  pub l i c ;  and secondly,  
the ^^s t r i c t ion  sha l l  be rc^ason able .  This r e s t r i c t i o n  i s invp r ipb ly  
pfipl icpbie t o  I pr l i  pmeht ’ as !wel l  as the Stpte L e g i s l a t u r e s .  
t'Oireover, p r t i c l e  3Q4(b) imposts s im i l a r  y e g t p c t i o n  on 'the  
Stnte I egi s lpture ,  and there fo re ,  the requirement of repSonpbleness  
mfy be in se r ted  in a r t i c l e  302.

1. ■~l>-.v^-Sm ith f r s , -Ex -na r te  Renson. (4^12)- -1-6..C.L,R, 99,

'H iabpr i  Tew Co. L t d . v.  S t^ te  of  A s s . .' l96 l  S.C. 232, 254,

3 .  G.M. Josh i ,  'Vspects of  Indian Cons t i tu t iona l  Law (1965)
p. 164, M. T.pmpswamy, Tndi?ai Constitution pi F rov is ions  
i aj^inst B p r r i e r s  To Trpde ^nf  ̂ Cotmierce 2 J . I . L  I . .  i960 
p.  305.

contd.. .p.3.
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Secondly, p r t i c l c  302 not rnly r r r v id e s  f o r  in te rs tn te  tr?>de 
but plsc i r t r p s t p t e  trpde.  Thi s i s imr-lide from the words 
'w i th in  ?ny p?rt o f  the  t e r r i t o r y  o!f Indi.g'.. This provision wos 
inser ted  on the exnorience o f  the ■"mericpn pn d the  /^ustrplipn 
G-'fistitution s where no scpprpte frec'^om with resppct to trpde  
ffid commerce. But the ccnstitutinn in p r t i c l e  l 9 ( l ) ( g )  spec i f i cn l l y  
'’ rrvifif 's freedom to cpriy rn tr?de  business,  '̂^d thus there wgs 
nc need to incor '^rrpte §uch p p rov is ion .  The , aurhc^tlties on 
Con stitution pi L pw did not prov ide  pccertable solution so ps 
to solve the  con f l i c t  between p r t i c l e s  I 9 ( l ) ( g )  pnd 301. The 
pbove suggestion w i l l  pvoid to p grept  extent such p d i f f i c u l t  
problem.,

I I I . S ^eq up rd  pgpinst di scrimin pticn with 
respect t o  trade  pnd crmmerce:

, ”r t i  c le '303(  1) ['roJhihit s r pr li  ament as wel l  ps the Stpte  
Leg is la ture  from ing any Ipw g iv ing  gjy pre ference to one 
Stpte  oveV p'nothrr b r  mpking pny di scrirain ption between one'
Stpte prid ^’ other.  But p r t ic le  303(2) prov ides one exception 
thpt Iprl ipment nlon^ cpn mpke p r e f e r e i c i p l  or discriminatory law 
prrv ided  it  i s necessary to do so f o r  the purpose o f  dealing with-' ■ 
p si tur tion pr is ing  from scprcjty of goods in pny pprt of  the 
t e r r i t o ry  of  Intli a. This ?>rticle wps drpfted  on the ba s i s  of the  
n rcv i s i rn s  o f  section 297(b) o f  the Government of I n d i a  Act, 1935 
pnd section 99 c f  the ' ' u s t r p l i ^  O n s t i t u t i o n ,  Under the pbcve 
s trtutcs  there 'was  no provision f o r  the r ight to equpl ity,  pnrt' ■' 
there fo re ,  spfeguprd against discriminatory or  preferenci  pi Ipw tijith 
rt 'Sftct  to. t rpde  ?nd commerce wps sepprptely provided.  The Draft  
«>ns t i lu t ion  o f  Ind ia ,  194^ serprpted thi  s spifeguard f  rom the 
f r e e  trpde  clpuse which,wps included in /'rti.cle l6 unKier the 
r i gh t  of e cup l i ty .  B u f l p t e r c n  i t  wps  rea l i s ed  that the 
prov is ions  w'th rtspect to trpde md commerce were ( {©attered 

thty were put in one rlj>ce. / ' rt ic le 303( 1) s t a r t s  with thfe 
words 'Notwithstanding jnything in a r t i c l e  302.' This w i l l  mepn 
thpt p r t ic lc  303 is p se l f - conta ined  prov is ion .  Moreover, the  
Supreme Court of  I n d i a  pllovMC-d rprlipment as well as the Sta te  
Leg is la ture  to make discrimination or  giye preference to an ind iv idua l  
or ind iv idua ls  ever mother provided that  i t  comes within the 
atnbit of  ’ reasonable  c l p s s i f i c p t i0 n ’ _4 ;  whereas a r t i c l e  303C2) al lows  
only T pr l i  ament to.m;J<e discrimin ption p̂ r g ive  pref  erence dn 
order to deal  w i t h . scarcity of goods. Further, i f  the su^.estion  
thpt the concert o f  reasonable c l p s s i f f c  ption may also he applied  
in Case o f  a r t i c l e  303 i s  to be accepted then a r t i c l e  303 may 
be omitted f  rom J.art XII I ,  ^of the Inrfi pn C'^'il^itution , I f  the 
discrimination o r  preference i s  of  such  ̂ nature that it,  
r e s t i r c t . t h e  f re t  f l o w  of t rade  Fjid commerce then the provision  
of a r t i c l e  301 w i l l ,  apply or otherwise the genera l  equal ity  clausc  
w i l l  g i v e  protect ion .

4 ,  " T<am Krishna Dalmi p v.  Tendolk p r . /'■.I.u. 1950 S.C' 530,

5. See author 's  Freedom o f  In t e r s t p t e  in In d i a . ( i975)

contd,. ,p.4.
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IV^ St?te r test ric tion:

The' opening clause o f  a r t i c l e  304 uses, the words 'Notwith-^
Stfflrtng anything in  A r t ic le . . . .  3o3 ' . r r t i c l e  303 does not 
reccgni seS' ffly excention in  favour of the State Legi si  pture, 
wtiereps, the <^rening clause exaupt the ppplic^tion of ' a r t i c l e  3o3,
Thus the re fe rence  to a r t i c l e  303 creates ambiguity and i t  shouH  
be  dropped from a r t i c l e  304, Secpn d ly , a r t i c l e  304(a) i s  the, ori(ly 
a r t i c l e ' i n  I’art X II I  of  the Indian Ccris t itut im which dea ls  withf 
provision r e la t in g  tax. And th is  led the court-s at one time 
to Conclude that a tax measure did not att ract  the provision  o f  
a r t i c l e  304(b) .  ^  A t^ix may. take the form of  res tr ic t ion  on 
the f r e e  f low  of  t rade  pn'd. ccmmerce-th.iroughout the t e r r i t o r y  of^
Ind ia  fiid such a tax  mpy "also be a di scrimin at(?iry t?x also.
And thus i t  may be suggested t.hat the provision of  a r t i c l e  304(a)  
m^ be dronped. Thirdly,  the. conditions for  the .State tr, impose 
r e s t r ic t io n  pre at par with the condition s fimposed under 
a r t i c l e  19 with the exception of  the recjuirement o f  ,the r re s id t j i ’t ' s  
asseiit, Thfe'Court whi l e  granting protection o f  a r t i c l e  19 did ' 
not provide any impl ide  l imitation,  Kid there fo re ,  the courts,  
while' safeguarding the freedom o f  i n t e r - s t a t e  trade ,  must,not add 
i?piy exception upon exception. In order that th,e f r e e  trade, 
becomes a r e a l i t y  in India i  the ju d i c ia ry  m^. be required to 
reconsider i t s  opinion:,In, the /^utomobiTe■ case .' 7_ I "  th i s  
Case the Supreme Court o f  Ind ia ,  fo l l ow ing  the Australian High 

, '^burt 's  ru l ing  on. the reguiatoiy , ?nd compensatory measures. 0 
helff thpt. these measures did 'not  att ract the provision of 
a r t i c l e  301. Fourthly^. the word ' within'  in art i c le  304(b) may 
be dropped. Th is i^s  in consonance with the suggestirn -given  
above with respect to confining the scopfe o f  a r t i c l e  301 to 
' i n t e r s t a t e '  '?nd i n s t o a d c f  inc lud ing  in t c a s t r t e .  Last ly ,  the 
prov iso to a r t i c l e  304(b) requires  the previous gssent of  .the Fresldent.  
In the l ight of, the ch anging posi tion o f  the Tresident of Ind ia i  
who has now become almost a, riibberst stnp, the provi so may adversly  
af fect the  autonoi^ o f  t h e S i p t e ,  ("nd therefore  the, .requirement 
of the T residen t ' s  assent mpy be omitted.'

, 6. B'alwant upi v .  South K! i^arket'. A . I .R .  1952 Mys< 29; , 
H.T. Ba ru a  w  S ta t e  o f  Ass . .  'A. I .R,  1955 A s s . 2̂ 9( S . B . ) , 
S t a t e  o f  Bom. Vj. Un ited  Motors  I n d i a  L t d . .  A , I .R ,  l 953. 
S.C. 252. ' . âm Trpnsport,  v., St a t e ' o f  U. f . . A . I .  S.. l 95t  

. A l l d . ' 44n.“

' 7 .^,  Automobile  T ranspor t  L t d . v .  S t a t e  of Rai . . A .^ .S .  1962 
S.C.  1406.

0. . .  Hughes & V a l e  r ty .  L td .  v.  S t a t e  o f  H ' .S .W. . ( 1953) 07 
C L S' 49

co'ntd. . Jp.5 .
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V . Saving o f  Certain Lpws:

A r t i c l e  305 i s ffi another exception to p r t i c l e  301. I t  
sfves:  f i r s t l y ,  r e s t r i c t i o n  imposed under the  ex i s t ing  l?ws.
This exception wps provif^ed so rs t r  s?ve pt the time o f  the  
ccmmencemait ce rta in  Ipw from be in g  dec lp red  uncons t i tu t iona l .  
But now f l fter  twenty -e ight  yep rs  o f  the  Constitution b e in g  in  
f o r c e  the re  ?re h;>rdly few r e s t r i c t i o n s  on freeck)^ o f  i n t e r s t a t e  
t r? d e .  I f  f ew  r e s t r i c t i o n s  s t i l l  continues to date  we m?y 
suggest thpt they nify be r equ i red  to f u l f i l  the cond i t ions  of  
p r t i c l e  304Cb) . So f  sr  as the second part  o f  a r t i c l e  305 is 
Concerned which saves any law r e l a t i n g  to the matter  r e f e r r e d  in 
a r t i c l e  l 9 ( 6 ) ( i l )  such l^w nipy be r equ i red  to s a t i s f y  the  
requiremeit  of  a r t i c l e  304 (b )*

V I ,  I n t e r s t a t e  Commetcfe CoimilSsion:

A r t i c l e  307 empowers Pprllanleht by law to appoint an 
i n t e r s t a t e  c c m erce  commission, /"fter twenty -e ight  y e a r s  o f  the  
Ccnstitutiori  o f  I n d i a  in force ,  no such law i s  passed c r e a t in g  
such a commission. Ins tepd  o f  a separate  commission, we m?y 
suggest that  the I n t e r s t a t e  Cfiuncil under a r t i c l e  263 may be 
con fer ted  with the power of  ca r ry ing  out the purposes o f  '“a rt  X I II  
of  the Const i tu t ion  o f  Ind ia .

Concluding Piemarfes:

Hie f r e e  t r a d e  c lpuse  has been a b a f f l i n g  problem in the  
United  S ta tes  o f  Tmerica and / ' 'ustral ia .  Ch ie f  J u s t i c e  ®ixon at 
one point  went to the extent to  sjy tha t  he w i l l  d ie ,  the  
p rov i s ion  o f  the f r e e  t r a d e  c l ^ s e  w i l l  be there on h i s  heart .
The Supreme Court o f  I n d i a  in the r t i a b a r i  case  and the  
futoinobile case  hpd no l e s s  d i f f i c u l t y  in i n t e r p r e t in g  the  
’- r e v i s i o n s  o f  T a r t  X I I I .  When t h e  Indian f e d e r a l  st ructure  i s  
showing s t r a i n s  arid s t re sses ,  we mjy amend the  badly d r a f t ed
I art now in s te a d  o f  w a i t in g  f o r  much water  to f l o w .

The jbove reforms aims at the f o l l o w in g  st ructure  of  the 
freedom o f  i n t e r s t a t e  t rade  ynd cotmierce in I n d i a .

,''rti c le  301(1) There sha l l  be freedom o f  t rade  and commerce 
ffflong the Sta tes  in I n d i a .

/'rt. 301(2) Nothing in  t h i s  a r t i c l e  shal l  prevent  the  
State  from making ?ry law imposing reason?i» le  r e s t r i c t i o n  as 
m?y be r equ i red  in the i n t e r e s t s  o f  the  genera l  p u b l i c .

*Satpar




