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i o, [ort XIIT ¢f the Indiar Censtitution prevides for the free
trode clausc, This Fart is said te be the most badly drofted in
the wirle censtitution, . The nrevisiors'ef article 301, 303, 304
¢ 3CE start with, thc wrrrs el ther 'subject te othCr previsisns'
cr 'Fotmthst«ndmg ‘aything®., or 'Nothing in,," such ‘an excepticn
uncr ¢xcention has resulted i g baffling preblem te the judici »ry
snd the constitutienal purdits, PMerecver, the Constituent 2ssembly
drefted the free trade clause on the experience of the Gevernment
cfIrdia Act, 1935 anc ‘scme of the federal constitutinns where
the clruse has nresented great difficulties. " The fereign experience
ees Pet suit te the constituticnal prevision as a whele, 1t has
r.s 1ted in mere ambjguity arcd mere cenflict with other rrovisions
“rof-tre Cerstitutior of Treia,, Until’ rew the Tnei#n clause did
snot ‘rose ary arest r‘anger but in tho chargeﬁ circumst = ces ‘when
the federal structure in Irdis i s subj ect’ to strmns et stresses.

'

the free trade cla st may recuwire a sccond lnok i

'Ih: nl‘onh€0y of Henry. flav thot the free trade has never
cxlsted nor it, wi 11 exist has come true 'so for »s Indien
 Srmgtitytior is congrmed,  The. scepe.~f the Tndilsr free trace
- -clausc has beer great ly restricted becausé ~f excerticns uncn
- exceptions- znd the Judy ci»l constituticnal legiclation, 1In
order te refutc Clwy's nropheCy A bplpnced clause is needed.

Tcd'tv when the whrlc country i's deboting for the cemplete
over-hauling of the Indiar constitution we may- suggest some
referms to the previsions ¢f [srt X111,  Tellewing i's the summary
cf seme suggested reforms’ to the Indi pn Frec Trpﬁr clause
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1. The Word 'Intercourse’

frticle 301 uses the word 'intercourse', which was borrewed
from section 92 of the fustralia Constitution. This word was
interpreted by the Pustrali on High Court to mean not only commercinl
interccurse but alse simnle intercourse snd thus the court held
thrt the freedom of movement was also rrotected under section 92,_1 |
But so far ps the Indism Censtitution is cencerned the freedom /
of movement is specifically guarsnteed te every citizen under
article 19(1)(d). Mnd the word 'Cemmerce’ in article 301 includes
commercial intercourse as welly If the werd "intercrurse’ is i
interpreted inderencently then it will tovet a separste he ad
of freedom of s1mr1e intercourse which is covered by article 19(1)(¢),
Movrecver, there is ne Iegi SI“thE‘ entty which confers on Parli ament
or the Stote Legislature a leglslptlve power with respect to
intercourse. Wher no legi slature is given such a power then
there is no mesning in 1hrp051ng any restrlctlon on it., /Mnd,
therefore, the werd 'ir tcrcourse‘ may be teken out from article 301,
The omi ssien of the word "interccurse' w111 avmd clpsh between
nrtxcle 19(D (D and 301.

II.  Torliomentary Jestriction.
i - T v

’riicle 302 empowers [-arliament to 1mp05e restriction on the
frecdom of tr-ade, commerce nr intercourse. The only restriction
on I zrli ament' § power -is that the restriction may be in the public
intcrest, Thi§ restriction isngt very of fectlvc because normally
the court shall have respect for the leglslatlve "determin ation .

Even some autherities have gone to the extert ‘that the ‘Guestion of

public 1nterest ‘could not be justicishle and was a matter for

aerld sment to decide 2 or that the ¢ourt was not the apprepTi ate

forum te decide this roint _3  Though.this is not corréct yet,
article 302 will not 1mpose any’ me aningful restnction So far

as the fundmmental right: ¢f citizen with respect to c?rrv oh trade

¢r business gusratecd in article 19( D (g) is cencerned,

article 19(6) imroses two restrictiens; firstly, the restriction
sh»ll be in the interests of the genersl rublic; and secondly,

the ¢ 9str1ctmn shall be réasnzble, This restriction is invarisbly
\rllc«ble to 1 arli sment: as'well as the Stote Leglslatures

rcreover, article 304(b) imroscs similar restyiction on’ the

Stote [ egi slature, and thercfore, the requirement of re ason 2b leness

mzy be inserted in article 302,

1, W X v . Smitherg Ex—parte Bensm, (i912l .11'3 C.L, R 99

. Atiabari Tea Co, Ltd, v, State of As_gu A, I kA 1961 S C. 232, 284,
3. G.N, Joshl, Aspects of Indian Constitutional Law (1965)
P. 164 M, Trmaswamy, Indi an Constitution sl Irovi sions

/‘QLagnst Borriers To Trade end Commerce 2 J.I.L.I., 1960
po Dso )
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Secendly, article 302 not only prevides for interstate trade
but alsc intrastate trade. This is imrlide from the werds
'within sny part of the territory of India'. This provisicn was
ip serted cn the exrerience of the *merican ond the fustralian
Crnstituticns whete no separste frecdem with respect to trade
a¢d commerce, PBut the constitutieon in article 19(1)(g) specifically
rrovides freedem to corry cn trade businéss. "nd thus there was
nc need tr incer~rrate Siuch a rrevisien, The aurhetities en
Constitutionsl L aw did nct previdé sy accertable soluticn so as
to sclve the conflict between articles 19(1)(g) and 301, The
above sugoesticn will ;-vou‘ to agreat extert such a difficult
rrob lem,.

IIT. Saofequard aqainst di scrimination with
‘ resre‘ct o tra‘de :m'd Commerce:‘ ’

/rticle 303( 1) Prehibits Darli ament as well as the Stqte

Legi sl-turc fr(m ik ing sny law giving any preference tc one
St-te over another ‘or meking any discrimination hetween ope’ b
Stote and ;%"n_ther But article 303(2) rrovides cne exception
that i orlisment aloné cen mske preferencinl or discriminatery law
rrcvided it isnecessary to do so for the purpose of dealing with*
a siturticn erising from scarcity of gocds in any port of the
territery of Indi a. Thi s »rticle was drafted on the basis of the
~revisicns of ‘'section 297(b) of the Government of Ingiga Act, 1935

& section 99 of the ‘ustralias Censtitutien, Under the beve
st -tutes there was no rrovision fer the right tc equality, and ¢
thercfere, spfeguard against cdiscriminatory or preferencial law tyith
resrect te thade Md commerce was separately provided, The Draft
Senstitytion of India, 1947 sensrated this sofeguard from the
free trrde clouse which was included in ’rticle 16 under: ‘the
right cf ecuality. But later (n it was realised that the
nrnvisions with e s spect te trade Mmd commerce were Soattered -
&~ they were put in one rlsce, Article 303(1) starts with the
worcs ‘Motwithstanding aything in article 302.' This will mesn
thot article 303 is » self-contained prevision, Morecver, the
Supreme Court of Indin nllowed ['arli ament as well as the State ,
Legislature to mgke discriminaticd or give rreference te an individual
cr incdividuals cver mother provided that it comes within the
ambit of "reasengble classificstion’ 4: whereas article 303(2) allcws
enly Tarliament te make discriminstien or give preference.in J
order te deal with scarcity of goods. Further if the sudgestion
thot the concert of re¢asonahle-classification may al se he applied
in case of article 303 5 is tc be accepted then article 303 may
ke omitted from J ort X111, .of the Ingi on- ‘Criistitution, - If the
digcrimination or prefercnce is of such » nature that 1t
rcstirct the free flow of trade md commerce then the provision
of article 301 will. apply or otherwise the generel eguality clausc
will give prntecticn,

4, * -ilom Frishna Dalmig v, Tendolkar, M. ILK. 1950 S.C. '53n,

5. See author's Freedecm of Interstate in India, (1975) p.r5
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IV, State destriction:

~ The opering clause of article 324 uses the words 'Notwith-

cing Aything in Article,.. 303", -rrticle 303 does not
re(‘pgnl ses’ any excertion in fpvnur of the State Legi slature,
wherenss, the enening clause exaupt the epplication of “article 33,
Thus the reference to article 303 creates smbiguity and it should
be dropped from article 304, Secrndly, article 30M(a) is the only
erticle ‘in I'srt XIII nf the Indian Constitutien which deals with
nrovision relsting tax, fnd this led the courts at cne time '
te conclude that a tax mensure did net attract the provision of
article 304(b), 6° 2 tax may.take the form of rvestriction on
the free flow of trade md commerce-thfougheut the territory of
Indip shd such a-tax may also be a d scrimin gt ery tax also.
Md thus it may be suggested that the prevision of article 30d(g)
mgy beé drorped, © Thirdly, the cnditions for the:State tp impose
restriction »re ot par with the conditions dmposed wnder
artlcle 19 with the exception of the'recuircment of the Presicent's
assent, ThéCourt while granting protection of -article 19 did’
not previde any implide 11m1t-t1on, @nd therefore, the courts,
wh1 le' safeguarding the freedom of inter-stsie trade. must not add
ony exception upon exception, In order th-\t the free trade.
becomes » reality in Indip, the judi'ci ary mgy. be required to
reconsider its copinion.in the putcmobile-case, 7. In this
case the Supreme Court of India, following the /‘ustrahan High
Court's ruhng on, the rcgulqtnry end compensatory measures, 8
"hele that. these measures didnot attr;:ct the provision of
nrt1cle 301, Fourthly,.the word 'within' in article 304(b) may
be dropned. This iss-in conson nce with the suggesticn. given
abcve with respect to confining the scope of article 201 to
'interstate’ and ingtead of *ncludmg intrastete, Lastly, the
nroviso to article 304(b) requires the previous assent cf the Fresident .
‘In the light of the changing po_,ltlon of the Tresident of India,
who has now become almast a rubberstam, the provise may adversly
Afect the autonemy of the St ate, ' fd therefore the, requirement
of the T resident's assent msy he omitted,

6.  Balwsnt Rai v, South F. flarket, A.I.R. 1952 Mys. 29,
H.I', Barup vy State of Pss., A.I.R, 1955 Pss,249(S, B )
State of Bom, v, United Motors India Ltd,, AT.R. 1953.
S.C., 252. '%am Trmsnort v, State'of U.T., AI.R.. 1957
111af 440 ' '

"7'.‘_" mitemebile Trangnort utd V. Stote cf Baj., A I.R. 1962
S.C. 1406, i . S

O... Hughes & Vale Ity. Ltd. v. State of MN.S.W., (1953) 67
o CLu 49
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V. Sgaving of Certain Laws:

Article 305 is @1 another excepticn te article 301, 1t
swwes: firstly, restriction immosed under the existing laws.
This excertion was previded so as tr save & the time of the
commencement certain law from being declared unconstitutional,
But now after twenty-eight years of the Constituticn being in
force there are hardly few restrictions on freedom of interstate
trade, If few restrictions still continues to date we may
suggest that they may be required to fulfil the conditinns of
article 3Md(b), So far as the second part of article 305 is
coencemed which saves any lsw relating to the matter referred in
article 19(6)(ii) such law mazy be required to satisfy the
requirement of article 30d4(b).

VI, Interstate Commetceé Commi ssion:

frticle 307 empowers Pprliameht by law to appoint an
interstate commerce commi ssion., /fter twenty-eight years of the
Constitution of Indiain force, no such law is passed cresting
such 2 commi ssion, Instead of a separate commission, we may
suggest that the Tnterstate Council under article 263 may be
conferred with the power of carrying out the purposes of "art XIII
of the Constitution of Indi s,

Concluding Remarks:

The free trade cluse has been a baffling problem in the
United Stotes of fmerica and fustralia, Chief Justice Bixon at
one point went to the extent to sagy that he will die, the
provi sion of the free trade clause will be there cn his heart,
The Supreme Court of India in the /tizbari case and the
futemobile case had no less difficulty in interpreting the
rrovisions of Tart XITI, When the Indi an federal structure is
showing strains and stresses, we may amend the badly drafted
[ art now instead of waiting for much water to flow,

The shove refnrms aims at the following structure of the
frecdom of interstate trale snd commerce in India,

frticle 301(1) There shall be freedem ~f trade and commerce
among the States in India,

Art, 301(2) Ncthing in this article shall prevent the
State from making sny law imposing reasonable restriction as
ma&y he required in the interests of the genernl public,
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