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Before the 32nd amendment to the Constitution, the
legislative pow T ove. §ducation was distributed among
the otute,~ Concurrent,” «nd the Union® lists. The effect
of tiniy distribatlon wgs that »rimery and second ry
educ. vion w. s within the exclusive snhere of the States,
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1. "1, Rduc-tilon ifeiuding universities, subject to
the provisions of the entries 63,64,65 and 65
of List I and encry 25 of List IfI"
2., "25; Vocetionel and t.cunicel traeining of 1 .bour”,
3. "63. The institutions known at tiwe coanencement

of tuis Constitution es the Benarss Hindu

Unive »Sety, the aligeri MHuslim Univeisity,

and tiie Delhl University; the university

e¢g%avlished in pursuance of article 371E; and

other in-titution declared by Parlioment by

law to be an institution of n.tional importance,
o4, Ingtitutions for scientific or tecnnical educ-

ation financed br the Govermmsent of India

wuolly or in part anc declared by Prrliament

by lew to be institutions of nuational imnortance,
85. Union ajencics and institutions for -—

(a) professional, voc.tional or technical

training including the training of police

OfflC6L59 or

(b) the promocion of speeial studies or

Tesearchs or

(¢) scientific or tschnical assist:nce in the

invectigation or detection of crime,

COl’ltd...-/—z .
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The powsr ovsr nigher educecion wes divided between the
Stetes and the Union, The pover in respsct of certain
institutions of nigher educ-tion and the pow-r for co-
ordination and -eet- Falnatlon of s¢ondards of higner
education Lelonged to the Union. The DPoweT in other
Tespects, 1nclud1ng the Incorporation of Universities,
belonged to the dtutes, Substantial opinion seems to
have developed in the country that educdtlon should bk
“transferred vo the Concurrent List.% as a result of the
42nd Amenduent entry II of State List has been deletad
and sntry 25 in thge Concurrent List nes been substituted
by a revised entry?y This paper sceks to draw attention to
the fairuie of tne Union Gover.ment to play the
constitutional role assigned to it by tnis division of
pow T,

The pow r for the co-ordination and determination
of stend rds of uwgher edic cron has been givento the
Union for fostering the dgve]opm;nt of high all India
s and rds. Only if such stand:ids ure maintained, the
country can nrocuce sufficient number of men to work on
the ecvenelng fronticrs of knowledge, and reap for the
bernef1t of ©tns whol. socilety, the frults in the 1c‘1r~lds of
66, Co-oidin.tion and determination of standards
in inscittions-for higher cduc..clon or
research and sclentlfic and tecnnieel institutio

4, For, ¢xample, P-rlicmentery Committee known as
sapru Committee recomiended the transfer of
educarion to ihe Concurient pist, Seeg Joshi, A.C,
Yadministretive Orgqnisqtlon of Higher Education
and Educational FPlanning"™ in Bducctional Planning
i.s Lepal and Comstitutional Implications in India
Ede by GeSeSh.im-, Indian Law Institute,(1967)
Pe187 2t p.19l. Se¢ also Jain,'M.P., 'Indian
Federalism : = B ck round Paper in Constitutional
vevelorments since Indepe ndence, Indian Law
Instivute, (1S75) p.207 at pp.220-425,

9

5. The revised entry iss"25, Zducation, including
tecunical educatlon, medical sducation and
unive.sitiss, subject to the provisions of sntries
63,64,65 and 65 of List 1; vocational and technical
trening of 1:.bourt,
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science and technology and in other fields of endeavour
which would enrich the textures of life, ., In this area,
though the Government of India have taken some measures,
they scem to have fallen far below expectations of the
framers of the Constitution. But the judielal inter-
pretation of the Union's power has been, by and large,
liberal- enough.

The welleknown case of Guidrat University v. Sri

KTlshEg had raised the question of the power of a

t..te to prescribe prematurely Indian languages as the
exclusive medie of instruction at the University level,
The Supreme Court held that the effect of making entry
11 -in List I1 subject to entry 66 in ths Union List
was ta cerve out of the total field of education an
area for the exclusive legislation of the Union Parliament.
In accordance with the principle laid down by the o»preme
Court in Hingir-Rampur Coéal Co, V, State of Orissa,
winen a legislative ficld was thus carved out of the
State's field, there was a lack of competence in that
areca for the State legislature., The power to legislate
in respect of medium of instruction in so far as it had
the be ring on co-ordination and determination of
standards ¢ame within the power of the Union under entry
66, 4S g result, the Gujarat Uhlversity had no power
to presc:lbe GUJ rati or Hindl as an exclusive medium
of insiruction in the Unlve;51ty.

The court also held that the power to co-ordlnatc,
though somewhet difficult to be determined in the
abstrrciy Was not confingdto the .evalugtion and fixing
of standards. It inciuded the power to harmonise and
promote the factors that contributed to the standards and
to prevent what would make coe-ordin«tion impossible
or difficult. It also included the power to ensure
the maintenance and the improvement of standards, and
could be exercised cvgn without waiting for an actual
fall in thz standarass Ir is true that this broad
invcrprotation has been somewhat harrowed by the Sup&emc
Court in the case of Chitralekha v. State of Mysore.

Still it is submitted that the Union power is comprehensive
enough to enable the Government of India to maintain
and improve standords of high:r education.

5, 4.I.R. 1963 3,C, 703,
7.  4.1.K,1961 S5.C. 459,
8,  Ibid,, p.716,717

9,  a.I.R. 1964 §,C. 1823,
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The main instrumentality of th: Union Covernment
for discharging 11s responsibility under entry 66 of List
I has been the University Grents Commission ¢stablished
undsr the Unive.sity Grants Commission Act of 1956
(3 of 1966), The preamble to the act itsclf says that
the Act was meant to make prov131on for the co-ordinatiion
and determin-tion of stand.rds in Universities. But the
UeGoC., though.credited with no mean achievements, has
becn functioning primarily as a gr“nt-dlstrlbutlng agency .
Its method of action has been to secure compliance by
the State Government and Universities in policy matters
by the lure of grants and the thruat of withdr-wal of
grants, In State of Maharashtre v. associction of
Mahgrashtra Educational Service Class 11 Officers,iO
the .Supreme Court has expressed gr-ve doubts as to
whetner the recommendations of the U.G.C. could give
rise to_rights «nd obligations =nforccable in a court
of law.*

This limited function of the U.G.C. has not at
all been conducive to the deveclopment and maintenance of
standards of highcr education. Unless the Unlvcr51ty
Grants Commission effcetively formulates the poliey -
aspecis of higher education in a ménner- binding on the
States and the Universitics very little can b¢ achieved
in the field of highzr cducation. This necd may be
illustrated with reference to- some mattesrs,

The University CGren:s C01m1ss1on in 1ts endsavour to
co~ordinate and meint~in standerds could have intervencd
in ma*ters of admission. It 1s wsll-known that students
of merits-are prevent:d from en:oring -highir cducation
becauses of the »nolitics in wmony of thg scatés.  This
is achieved partly by the applic-tion of doub+<ful
tcehniques at the stage of screening. for admlssmn12

lo. ﬂ .L.l\. 197‘!. S C 2184:0

11, In this case an attempt of the Government of
Maharashtra to impose new conditions for the grant
of U.G.,C. scales had Hecn quashed by the High Court.
On appeal by the wtate; th-. Supreme Court-confirmed
the judgment of th. Hrgh Court on the ground that
.ihe oiate had misunderstood ths implementation of
U.G,Cs scheme but had not objectecd to its enforcea-
bility thrbugh courts of law.

- 12, The interview marks.met with in itra egg Ve
State of Mysore, 4.l.R, 1964 S, C 1823, is onc
such,
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and partly by the abuse of the provisions for reservetion
of secats for b-ckward classes. In some States at least

it scems thet the criterion for detwrmining social and
educational backwardness for the purpose of admission

to educational institutions 1s not revised in the light

of rcalitics but docided by the prevailing communal pull
on politics, The result is that the bencfits of reserv-
ation "by and large, are snatched away by the top creamy
layer of the 'backwird' castc or class, thus keening the
weakest among tinc weak aluays weak and lepviﬁﬂ the
fortunate layers to consume t.. whole cske," 3 forgetting
that "The constlcutional dharma, however, is not an
unending deificacion of ‘backwardness' and chowering
'classified' homage, Teg rdless of advancoment registercd,
but progressive exercising of the social evil and
gr -dual withdrawal of artificial crutches".t® Shutting
out meritorious studen s from highcr cducation can be
suicidal from the -national yoint of vicw. What is
suggested 1s not that backward class reservation should
not have been allowed by the U,G.C. but 1t should have
been properly kept within the spirit of the Constitution
and made availeblc to the recally dessrving. The U.G.C,
could also have actively intcrvened in the matter of the
so-callzd admission tests.,

aAnothsr matter which has zot a direct bearing on the
co -ordincatiron and cdsterminution of scandards 1s in the -
anrointm.ny of teacning scaff in the universitices,
secetion 26(c) of th. U.G.C. act empowers the U.G.C, to
make T guletions inter zliy “defining the quslificstions
that should ordinsrily be recuircd of any person to be
appointed to the teeching steff of the Unlvr:rsiny, hoving
regard to the brench of cducstion in which he is sxpected
co glve instruction', st least some Universitics in
India have inauguratcd the plan of communcel rescrvation
in making appointimsnts to ths tuachlng »osts in the
Univ.rsitics. Thus, the universitics in Kcerala are
compell.d to follow th: communal rotation ollowed 1n
making appointments to gov.snment serviece.w Incer this
scheme, about 70 to 7% of ihe populstion seems to be
:reated as backward classcs 16 eligible for reservation.

Ny
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13. V.K.Er shna lycr, 7, ia fhate of Kerala v. NJL
fnomas, 4.1.R, 1978 8,C.74S0 at p. 53L.

o)

"14., Ihid at ».539.

15, wce section 6 of the Cnchin Univevsity Act, 1971
and similcr provisions in e Kerala and Calicut
Universitics Actsh.

16. The¢ list includes, lluslim=,Latin Christians,
Ezhavas tc.
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1f prescriniion of an .xclusive medium has a dircct
booiring on standards, it should bc ccually cliar that
anneintmnts of lcss meritorious stoff would heve a
siniler damaging cff.ct on s anderds, It does not s.em
chat ta. U.GW«C. hus been abl. to pr-venc communal
annointmzncs in univ rsitics.

Thore are similsr othor mocters too, For sxarml.,
it 1s wcll-known th.t the s.ructure and functioning of
the Universiciss arc throug..ly out of date, IHMost of t <
Universiiles! gov.rning bodi-s .re in th< grip of
politiciens who are un ble to ris¢ above ne.rcow considcr-
stions. Thc paraphernalia of many bodics like the
Board of Studies, Facultics, sc:demic Council, Syndic-te
and oscnate have only add.d to the inecrecased noliticel
nlay with heordly any gain from ths cducetional noint of
vizw, The Union should have thought of reforming thec
struc:ure of the Universitics, pierhaps on lincs gimilar
to thut of the ALl India Institut:s of Tcchnology.

Also, some minimum qualific-tions and stmding in
educctional mattcrs could be pr.scrihid as a gqualificetion
to be on thu _ov.rning Lodi.s of the Univ._rsitis s,

Thisc steps would n-v-r interfc:~ with the autonomy of

the University which mc.ns aseucmic freedom to tcach
Vilgnout otate dictation. °

Perhaps the pres.nt .ct in making *he U.G.C. to
function through grin's and r.commn.ndations do.s not
give adcguatc pow.:s to0 the Commission to teki cerc of
2ll th. aspscts of policy wualch have buering on standzrds
of high.r educ - t.on, The present wret-r would like to
submic thet the U.CG.C. has not gonc to thr ¢xient it
could heve ¢ven undcr th. .xisting sct, It is high timc
th 't the Union effcctively discharges its functions under
en.ry 68, 1f n ccssery by amending the U.G.C. act, and
enlorging its powels,

If thc Central Goverament had e¢xerciscd its pows s
fully unacr entry 65 it could have reelly producced a
patt:rn of educecion vhire high standards could bz
maintalnedes mven witilout tuas iransfcr of educorion
to the Concurrent List, th. union could hav:s, as an
¢Xereise of thce inciden'fl woyer in resw ct of coordin-
at.on and determin tion of standarcs of highrr cducation
under rntry 66, issu.d sufficient dir ctives in noliey
ma...rs with 1ccard to nrimary and s.condery .duca*ion

-

too bwcruse of the impoct of th.st¢ on high.r cducation,

Now th t© thu cducoilon has bein vrransf rrcd to the
Concurrent List, the proscnt wilteT suggests th-t 1t
shou.d be continued in rh-t Lisce A comprhensive
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Education »ct should bc passed to take care of all aspichts
of «ducatlions In respcet of mattcrs coming under entry 36
of the U.GeCuy possibly renamed as University Zducation
Commission, shouid, be clothed with all tht powers n-cessey
£0 cnsure the rcalisevion of high standards in higher
cducetion, In certain matters the pow:rs may be delegat:d
to che Sorve governmint, with rcgard to other aspcets of
gducation che A11 India .ct should leave the matt:srs to
bce implem:snt<d by che r espective St e Governments,
Witnin o fremework of an all India policy so formulated
which would help the recali:zatron of high Standards,
thure will 2lvays be scope for regional diversitics to
satlsfy the claims of st +¢ autonomy. The enunciction
and imnlomentation of such o »nolicy will rcelly be a
help to the Stetss and the Universiti~s which cannot, in
the present cirecumstances, help Themselves ta increasc
the cfficicney of thoe higher cducztion,

)
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