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Before the 32nd aLi7sndnent to the Constitution, the 
lecislH'cive pow r ove. educatipn was distributad among 
the J t a t G ,  Concurrent, ^nd the Union^ Ijists, The effect 
of this dis.'crib'ation w .̂.s-'thjt -orimary and second ry 
educ. oion w. s within th‘i exclusive snhere of the St.^tes,

* ,  Lij.M., Fu.O., Lecturer, .DepaPtasnt of Law, University, 
of Cochin, Cochin-682022. •

1. ”11. Educr-tion'ijneluding universities, subject to
the provisions of i:h& entries 63,64,65 and 66 
of List X and encry 25 of List I I I " .

2. "25. Vocrtioiicd and t^cunical training of l.bour".

3. "63. The insticutions known at thfi coinrjpncement
of tuis Consti'cution as 'the Benares Hindu 
UniV'. '-Stcy, the aligarh Muslim Univeisity, 
and the Delhi University; the university 
ests'dished in pursuance of article 371Ê  and 
other in^^titution declared by Parliament by 
law to be an institution of n.^tional importance.

64, Institutions for scientific or technical educ
ation financed by the Governmerit of India 
Wiiolly or in part ano declared by Pcriiament
by Is’.; to be institutions of national importance.

65. Union agencies and institutions for —
(a ) professional, voc.-tional or technical 
training including the training of police 
off icers5 or
(b ) the promocion of special studies or 
research; or
(c) scientific.or technical assistance in the 
investigation or detection of crime,

contd. . . ,/-2



The pov/er ovsr nigher educes ion Was divided between the 
Stt.tas and the Union. The power in respect of certain 
insiii'cutions of nigher edac-tion and the pow-r for cos- 
ordincition -and ’wet-,P;nLn̂ ti.-on. .Qf_s,c,rndj|rds of higher i 
education teiongeo to the Union. The pov/er'iri other 
respects, including the incorporation of Universj.ties, 
belonged to the bt..ces. SubstanLial opinion seems to 
have developed in the country tshat education should bfe 
'transferred i;o the Concurrent Li-st,.'  ̂ hs. a result of the 
42nd Amendacnt entry I I  of State List has been deleted 
and entry 25 in the Concurrent List noS been substituted 
by a revioGd entry? This paper seeks to draw attention to 
the failure of tne Union Govtr.iment to play the 
constitutional role assigned to i t  by this division of 
poi/ r.

The pow r for the co-ordination and determination 
of stond rcis of uj.ghr r educ c-'-on has been givento the 
Union for fostering the dcvelopnent of high a l l  India 
s-and rds. Only i f  such stand: ids dre raainrainedj the 
country can "produce sufficient number of men to i-/ork on 
the acv.’ncinj fronti :rs  of knowledge, and reap for the 
berjbfit of tne whol. society, the fruits  in the f ie lds  of

66. Co-o:..din.„tion and determination of standards 
in inscit itions-for higher education or 
research and scientific and technical institutio

4, For, example, P-iriiamentary Committee known as 
->apru Committee r-comnended the transfer of 
eaucation to ihe Concurient ^.ist. See Joshi, A.C. 
’’.idministrctive Organisation of Higher Education 
and Educational Planning” in Educational Flanninp 
l^s Lbpal and Constitutional Implications in India ,
Ed. by G.S i,Sh. rn■', Indian Law Institute . (1967) 
p,187 at p .191, Gee also ifein,‘M.P., ' Indian 
Federalism ; ^ B ck^round Paper in Const if utional, 
Devclo^^ments since Independence. Indian Law 
Instivute, (1975) p .207 at pp.2 .̂0-425,.

5. The revised entry iss"25. Education, including 
tecanical education, medical education and 
univc-sities, subject to the provisions of entries 
6 3 ,6 4 5 6 5  and 66 of List 1; vocational and technical 
training of l.-bour” .
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science and technology and in  other f i e l d s  o f  endeavour  
which would enr ich  the t ex tu re  o f  l ife<i . In t h i s  a r ea ,  
though the Government o f  In d ia  ha.ve taken some measures,  
t h e y  seem to have f a l l e n  f a r  below expecta t ions  o f  the 
framers  o f  the C on s t i tu t io n .  But the j u d i c i a l  i n t e r 
p r e t a t i o n  o f  che U n io n ' s  power has been,'  by and l a r g e ,  
l i b e r a l -  enough.

The well^iojown case o f  Gu la ra t  U n iv e r s i t y  v.  S r i  
Kris lyia^ had r a i s e d  the quest ion o f  the power o f  a 
St.,16 to  p r e s c r ib e  prematurely  Ind ian  languages as  the 
e x c lu s iv e  media o f  in s t ru c t i o n  at the U n iv e r s i t y  l e v e l .
The Supreme Court he ld  that x;he e f f e c t  o f  making entry  
1 1 -in L i s t  I I  sub jec t  to  eni;ry 66 in  the Union L i s t  
was to carve out o f  the t o t a l  f i e l d  o f  educc^.tion an 
area f o r  the e x c lu s iv e  l e g i s l a t i o n  o f  the Union Par l iam ent .  
In accordance w ith  the p r in c i p l e  l a i d  dovm by the Supreme 
Court in  .Hlneir-Rampqr Coal Co. v*  S t a t s  o f  O r i s s a . ”  
when a l e g i s l a t i v e  f i e l d  vfas thus carved out o f  the 
S t a t e ' s  f i e l d ,  there  was a l a c k  o f  competence in  that  
area  f o r  the S ta te  l e g i s l a t u r e .  The pov/er to l e g i s l a t e  
in  re spect  o f  medium o f  in s t ru c t io n  in so f a r  as i t  had 
the be. r ing '  on c o -o rd in a t io n  and determination o f  
standards came w ith in  the pov/er o f  the. Union under entry
66, AS 3 r e s u l t ,  the Gu jarat  U n iv e r s i t y  had no power 
to presc.’ ibe  G u j ' r a t i  or H ind i  as an exc lu s ive  medium 
o f  in s - ' ruct ion  in  the U n iv e r s i t y .

The court  a l s o  he ld  that  the power to  c o -o rd in a te ,  
though somewhct d i f f x c u l t  to  be determined in  the 
ab s i : r f c t ,  was not confinod-to the ev.aiuetion and f i x i n g  
Of standards.  I t  inc luded the power to harmonise and 
promote the f a c t o r s  that- contr ibuted  to  the standards and 
to prevent what would make co-ordin-rttion impossib le  
or  d i f f i c u l t .  I t  a l s o  inc luded  the power to  ensure  
the maintenance and the improvement o f  standards,  and 
could be exerc ised  even without w a i t in g  f o r  an a c tu a l  
f a l l  an the s t a n d a r d s * , I r  i s  t ru t  that  t h i s  broad  
intcrprtotat ion has been somewhat harrowed by the Supreme 
Court in  the case o f  S t a t e  o f  Mysore. ^
S t i l l  i t  i s  submitted that  the Union power i s  ccmprehensive 
enough to enab le  the Government o f  In d ia  to maintain  
and improve standards  o f  h ighe r  education .
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5, 1963-o .C ,  703.

7* . i , l .R . i 9 6 1  5 .C .  459.

8* I b i d . . p . 716,717

9 ,  1S64 5<,C. 1823,



The main' in s t rum enta l i ty  of ths union Government 
f o r  d ischarg ing  i t s  r e s p o n s i b i l i t y  under entry 66  o f  L i s t
I  has been the U n iv t r s i t y  Grants Commission 'estab l ished  
under the Unive^^sity Grants Commission Act o f  1956 
(3  o f  1956),  The preamble to the -^ct i t s b l f  says thst  
the Act was meant to  make p ro v is io n  f o r  the c o -o rd in a t io n ,  
and dbtermin.’t ion  o f  standards in U n i v e r s i t i e s .  But the 
U .G .C , ,  though .cred i ted  with no mean achievements,  has  
been funct ion ing  p r im a r i l y  as a g r a n t - d i s t r i b u t in g  agency.  
I t s  rtiethod o f  act ion  has been to secure compliance by^ 
the State Government and U n i v e r s i t i e s  in p o l ic y  matters  
by ths lu r e  o f  g rants  and the th reat  o f  v/ithdr.-wal o f  
grants*  In S ta te  o f  Maharashtrc: v .  i i s soc i r t ion  o f  
Maharashtra E ducat iona l  Se rv ice  C la s s  i l  O f f i c e r s . 10 
the .Supreme Court, has exprtssed  g r rve  d o u b ts 'a s  to  
whetner the recommendations o f  the U .G .C ,  could g ive  
r i s e  to r i g h t s  and o b l i g a t i o n s  'snforceable in  a court  
o f  l a w . l ^

■ This  l im it ed  funct ion  o f  the U .G .C .  has not at  
a l l  been conducive to  the development and maintenance o f  
standards o f  h ighe r  educa’cion. Un less  the Univers it j r  
Grants Commission e f f e c t i v e l y  fo rmulates  the p o l i c y  ■ 
aspects  of. h ighe r  education in a. manner-binding on the 
Sta te s  and the U n i v s r s i t i t s  very l i t t l e  can  be jch ieved  
in  the f i e l d  o f  h igher  education .  This  need may be 
i l l u s t r a t e d  w i th  re fe rence  to some matters*

The U n iv e r s i t y  Grencs Commission in i t s  endeavour to  
co -o rd ina te  and ms int.?. in standc^rOs cOuld have intervened  
in  ma^'^ers o f  admission.  Ic  i s  w e l l -know n 'th a t  students  
of m e r i t s - a r e  prevented froi^i tncLr ing  h igher  education  
because o f  the p o l i t i c s  in mr-ny o f  tho sc-ites.  This- 
i s  achieved p a r t l y  by ihu a p p l i c - t i o n  o f  doubt fu l  
techniques at the stage o f  s c r e en in g , fo r  admission.
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10. B . i . h .  197^ S .C ,  2184.

11. In  t h i s  case an attempt o f  the Ooverriment o f
Maharashtra to impose new c o n d i t i o n s - f o r  the grant  
o f  U .G .C .  s c a le s  had tieen quashed by the High Court .  
On appea l  by the utate-, th'. Supreme Court '-confirmed  
the judgmtnt o f  th^ Hi'gh Court on the ground that

..'che Dtate had misunderstood the implementation o f  
U.G .C .  scheme but had not ob jected  to i t s  en fo rcea 
b i l i t y  ’.hrbugh courts  o f  lav/.

12. The in te rv iew  marks.jiiht with- in  Ch it ra lekha  v.
S ta te  o f  Mysore, A . I . R ,  1964 S .C .  1823^" i s ' o h o '  
such.



and partly by the abuse of the provisions for rcservrtion 
of seats for b.'’ckv;ard classes^. In some Sta te s  at least  
it  seems thcc the criterion for det‘,rmining social and 
educational back\/ardness for the purpose of admission 
to educational institutions is  not revised in the light  
of rea l it ies  but dccidcd by tht- prevailing communal pull  
on polit ics .  The r e s u l t  is that the benefits of reserv
ation "by and large, are snatched away by the top creamy 
layer of the 'backwi^rd* castc or claps, thos kee^iing the 
weakest among the weak al\7ays weak and ie?vin^ the 
fortunate layers to consume t .o whole cske,"^^ forgetting  
that "The constitutional dharma. hov/ever, is  not an 
unending deificacion of 'backwardness’ and shov/ering 
•c lass i f ied ’ homage, rtg 'rd less of advancement regis'-ercd, 
but progressive exercising of the social evil  pnd 
gr dual withdrawal of a r t i f i c i a l  crutches" Shutting 
out meritorious studen s from higher education can be 
suicidal from the national p'oint of viev/. What i s  
suggested is  not that bpclward class reservation should 
not have been allowed by the U»G.,C. but it  should have 
been properly kept within the spirit  of the Constitution 
and made available to the r e a l l y  deserving. The U*G.C, 
could also have actively intervened in the matter of the 
so-called admission tests,

i^nother matter which has got a direct bearing on the 
CO ordina'cibn and d3termin..tion of standards is in the • 
appomrriK-ne of teaching s ja f f  in the universities.
Section 26(c) of th-  ̂ U.G„C^ .dCt empowers the U«G.Co to 
mdke r  gulutiona inter s'l Ij:; ’''defining the qualifications  
chat should o iQ in a r i i y  be required of any person to be 
appointed to the teaching staff of the Univ'';;s i ty , h.- v̂ing 
regard to the branch of education ‘in v/hich he is exptcted 
CO give instruction", -at least some Universities in 
India have inaugurated the plan of communal reservation 
in making appointments to the teaching Tosts in the 
Universities. Thus, the universities in Kerala are 
compelled to follow the co;naunal rotation followed in 
making appoinimbnts co gov^innent service. Uncer this ' 
schbme, about 70 to lo% of the population seems to be 
created as backward e.lassts e l ig ib le  f o r  reservation.
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13. V.R.Kr shna J-yer, in fflate of Kerala v, N.11. 
Tnomas, -^.I.R, 19/6 S„C„ 490 at p, 531.

14. Ibid at p .539.

15. oee section 6 of the Cochin University Act, 1971 
and similar pi'ovisione in he Kerala and Calicut 
Universities Acts".

16. The l i s t  includes, IiusJ ,Lf!tin Christians,
Ezhavas tr»



I f  prescri]D'i ion ■ of an exclusive mGdium has a dircct 
b^:ring on standards, it  should be equally cl:dr that 
annointm';nts of less mi..ritorious staff  would h^vc a 

slnilc.r damaging offset on S’ ahderds. It  dotS not si-.en 
chat til. U.G.C. hjs been pbl. to privenc communal 
appointmenos in univ. rs?.tics,

Th"r<., are sinil^r otĥ r̂ mcicters too. For oXoP.pL ,, 
i t  IS ucll-knoi/n th„t the s.ructurt and functioning of 
the Univursitios arc throu^.-ly out of date. Host of tll(c 
UnivbrsitiLS* gov-.rning bodi-.s .̂re in the grip of 
politicians who art, un ble to rise above na.rov consider
ations. The paraphernalia of many bodies like the 
Board of Studies, Faculties, Bc-demic Council, *>yndic~te 
and JtUcttc hc,ve only add.d to the Incressed i;)olitical 
play with h=^rdly any gain from the educational point of 
view. The Union should have thought of reforning the 
struc:ure of thu Universities, perhaps on lin<^s similar 
to th..t of i;he A l l  India Institutes of Technology,
Also, some minimum quslific^tions and stnnding In 
educetional matters could be pr.scribvd as a qunlificrtion  
to be on the ^,ov^rning bodies of the Univ. rsi ti* s ,
'i'hosb steps would never interfi le  v/ith thb autonomy of 
the University which me-ns ac. oemic freedom to teach 
\.'i'CK0ut litate dictation, '

Perhaps the present .ct in making 'he U.Ct.C. to 
function through grenis and r.comn.,nditions do,_-.s not 
give adequate powers to the Commission to taku care of 
a l l  th>- aspects of policy wuich have bec>ring on standards 
of hi^,h-r educ'tLon. The present writer would like to 
submic thct the U.G.C. has not gone to tĥ  exeent i t  
could have even under th>. .xisting Kct. It is  high time 
th 't the Union effectively dischargers i ts  functions under 
en:ry 66, i f  n cess?ry by amending th^ U.G.C. act, and 
tnlarging its  pow^is.

I f  the Central Government had exerciscd its powe s 
fu l ly  under entry 65 i t  could have really produced a 
pattern of educa^:ion \/h-: lo high standards could be 
maincjined. Liven v/ithout th'= r.ransfer of educjtion 
to the Concurrent List, '  th.-. union could have, as an 
exorcise of the incident -1 l̂owtr in resp ct of coordin- 
a i ’-on and determin-tion of stondaras of higher education 
undtr rntry 66, issued sufficient dir. ctivf-s in nolicy 
ma..-.,rs with ie:;ard to primary and secondary .. ducPtion 
too becruse of tho impact of th.se on high .T  education.

Now th t thu. educe Lion has been eransf rred to the 
Concurrent List , th^ present w i i t l t  suggests -t-h't i t  
shouj-d continued in 'h 't  List, A comprehensive
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Edacation j>ci: should bo passed to take care of a l l  asp-;cts 
of 'ducation» In respect of matters coming undi.r entry 66 
of tiiG  U.G.C., possibly renamed as University Education 
Conraission, should, be clothed with a l l  th'  ̂ powers nrcessay 
to ensure the rtalisF'cion of high standards in high^-r 
education. In certain raatttrs the powers may be delegated 
to Che 3t:rcc governm.:nt, with regRrd to othr-r aspects of 
education cht. A l l  India ict should leave the matters to 
be implemen-Ccd by che r espective ';t-^e Governnents, 
witijin ? framework of an a l l  India policy so formulated, 
which vrould help the realisation of high standards, 
th'- r̂e w i l l  olways be scope for regional diversities to 
sacisfy the claims of st i c  autonomy. The enunciction 
and implementation of such r policy w i l l  really be a 
help to the 3 t , - . a n d  the Univ 'rsit i ' .s  v;hich cannot, in 
the present circumstances, help thomselves to increase 
the efficiency of tĥ : liigher education.
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