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T. INTRODUCTION.

A The extriordinary powers conferrcd on the evecutive
by the emergency-provisinns nf the Constitutien had created
misgivings in ihe minds of scme of ‘the Constitutien- Makersl
th~qJ lves, They fearcd-that the emergency provisions might

ndanger democracy and undermine the dignity and w-orth of
thn individual, The havoc th=t Hitler had wrought ~n Germany
with the help »f emergency-powrrs wias still fresh in their
memory, But the authors of these provisinns, whn had just
pass:cd through 2 tntal war and were 1living in a state of
sneial Upheaval, political crisis and human suffering, had
mare than an anviocus concern for secial stability =nd
n~cinnal security,@ Alth~ugh they stoutly defended these
nr~vicions, nne of them -~préssed the hope that these
prrvisinns ﬂltht never be used and that they wsuld remain a
dead letter. They have nnt remained a letter. From 1962
.India 'was. under the shadow of CMETgENCy far nhquv fift 'n
y.ars.,

) Se 1t is necesssry now tn apprise the c¢ont nt and
evtent of these provisirns in the light of the mperqtlnn of
these. prrvisi~ns during emergency and to assess their impact
on uonstltut1nnal democracy and individual liberty. As
Lngl%nd and fAmerica have met successfully the emergency
caus.d.by the Ist and 2nd workd wars, it is necessary to

see how they recancil 4 the r‘glmtntatﬂnn demanded by a
tatal war with the libo rwllsm pE”V“dlng 1nd1v1dual
libertics, :

e imerican Constdtutinmal Law, state-practice and
Juristic works ¥§re the subject of debate by the Constitutirn-
dakers in India” Corwin was the oracle constantly cited,
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consulted and qurted by AlJAadi Krishna Swamy Iyer, The
influsnce »f English deecisinnal 1law on war-pnwer has been
mare than persuwasive »n the Indian Counsel and the Crurt.
Liversidque v. Anderssn continues to be the staple-dict of
the Indian judge.

Sn this paper sroponses t» appraise the Indian emergency
provisinons in the 1ight ~f their operaticn and against the|
backgr-und of the English and American cases.

II. ANITOMY OF THE PROVISIOQONS.

Article 1352 auth-rizes the President to nroclain
emerge ney whén he is s&tisfied -that war, o+t-rnal aggressiern
r internal disturbance, or a threat thereof, endangering
the sceurity »f the whmlJ or a part of India has crerated a
.grave cperg-ney in the cauntry. The satisfactinn that
Lrticle 352 spraks - -~f is the President's subjdctive satisfac-
tion, This irticle dres nnt also insist on actual nccurrnee
T wAar, external aggressinn or internal distrubance. On
its ~wn the Presid nt's proclamatinn will remain in force
' only two months, On ratificiti~n within twn months
by Parliament, the prnclamation will re maln in frree until
its re V”C%Elhn .

Th\'orqclamatinn nf n2tirnal emergency casts a shadnw
on fundamental rights. According te Article 358 the instont
affect o7 this proclamatinn is a complets suspensi~n of the
seven freedoms in Article 19. Thus suspension leaves the
¢veeutive and the legislature fres during emergency tr
ign~re these frcedoms, which-include fre2dnm ~f spcech,
as :embly and %QS“CIQthH Aarticle 359 empowers the
Presid.nt tr suspend the right of aceess Tn crurts for the
¢nforcoment ~f any or all of thﬂ fund~mental rights, This
order, which might be confined tn a part of evtended tn
the whnle of India, must be placed b fore Parliament,

It might be noted th-at E ngland5 dispensed with
susps nsinn ~f the writ of habeas carpus 2nd used the néed
[~r Parliamentary ratification ~f the i11°gal acts dom
during emerge ney as an instrument ~f contr~l rver the
evceutive, Article I Sectinn 9 ~f the American Constitu-
tion authorized suspensinn ~T the writ ~f habeas corpus
during war., Relying on the 1ncation of Sectirn 9 in
wrticle I, which spells out the powers of the imerican
Cnngryss, the \merican Supreme Court has held that ~nly
Congress was competent to suspend this writ.® Thugh
England and imerica c~nced d tn the evecutive evtensive
emerg necy powers, th-y did m~t free the evorcise nof

thest prwers from institutional ~r constitutinnal contrnl,
‘Julicial review of evereisc ' of these powers was,
thor« f-re, corntinued. -Thus the executive in th~s@
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cnuntries. was answerable during emergoncy to 2an aggrieved
individual in a court of law, which, though sensitive tr

the security ~f the state, was nnt 1nsen51t1ve tr~ the dignity
and worth of the individual.

III. AJENUES Or LBUSE

- ;1thﬂu5h Part VJIII of ﬂur Constltutlnn Spells ~ut in
detail the emergency. powers, it dnes nrt define emergency.
This means that emergency is .what the President says it 1s,

irticl- 352, thus, leaves the President free tn prnclaim
€neTgeney nn the b951s ~f an imaginary or a trivial threat
tn thesecurity of the ceruntry. . An ems rgeney, génuine or
othe rwise, -may ~utlive .the necessity. The emergency mpowrre
may bear o relation tn the degrse.f emsrgrney preval nt .
in Indi~. This pnawer may be used against .Indisns. A1l this
is not = mere theoratical pm551b111ty. '

The e ar-, hnurver, safegurrds in Articlc 352 ageinst

such 2bus¢ -r misuscnef the emerg<ncy-provisions. Unlike
the Geovermment ~f India Act, 193&, th~ Constitutien of India
c~nf<rs the power tn pr001Q1m emergenCJ, not on the Gnavernor
of a S%ate but on the President, the highest dignity in the
country who is »n -ath t» prmtect and defend tr: . Constitutiecn,
Le can exercise his powers and functiocns »nly en the advice
nf :the Cnuncil of Ministers, Hc< is 1liable tn impeachment for
subverting the Constitutinn. 1If, in spite of all these
.checks and controls, he nisuses or abuses his pnwer,
-Parliament can revnk@ his oroclamation under r‘31’1:101@ 352,

111adi drew_the attentinn ~f the Heus: t~ these eontrals
over tht President and said: "Parliament has a right tn
take any scti-n it likes with reference tn the'caurso~ado§tcd
(S8o) thire can b2 no possible objection tn,..Article (259)°)
These safeguards are réinforced by the sanction ~f the
democratic. process, which might descend on the ruling ovarty
lik< 2 namesis if 1t use¢s the emergéney prwer ‘for s-teapscus
purposes, .

, Tt is unfortunatc that this impressive array of

saleguards has failed, partly in 1962, and 1971, and whally
in 1975, The emergency in 1962 and 1971 nutlived the
Chines aggression nnd Bangladesh crisis by vears, The
Parliamznt responding to the lead given by the ruling
party, rinva edly rrgectcd the pepular demand for revocs-
tinn ~f emergincy. Nor did it check the.use ~f this powrr
for purposes :vtrancous tn emergeney. In Junc 1975 the
Presiient proclaimed-emergency on the advice: nf the prime
Minister nnly though ﬂrtlclﬂ 74 réouircs him to cvercise
his functions ~n the advice "of the Crungil »f Minister.
Th. Council ~f Minist rs, though slight:d by th> Erime
dinistcr, ratified her decisinn, The Pirliarmant annroved
~f this praclamaticn and went beyond the brink of
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CODStltutlﬁqultJ to oblige the Prime Minister by enacting

extra-ordinary pieces of law, Thus 21l these functicnarics
under the Constitution failed to discharge their duties.

The cumulative impact of this cnlnssal failute is tno

rec.nt and tro well knewn to be recounted here, The n-omes

of the democratic process decended on the ruling party qf‘fr

a nightmarish experience of nearly two years, '

IV. JUDICIAL CONTROL ABDICITED,

Does the constitution c-ntempl-te juiiciﬂl"int:rvontﬁ$n

in such a situztion to correct and cmntgﬂl the #vecutive 2
The Suoreme Court said in Makahan Singh” that "Hew long the
proclamaticn of «mergency shruld continue and what restriect.-ns
should be imposed on the fundamental rights ~f citizens
during the nendencv ~f emergency are matters....left -t~ the,
frecutive, In 5nutn1thk”leshna Iyer, .J. treated 5
challenge to the valldity of contlnuance of emergency as 2

prlitical question not open to_jddicial review, The Suprem”
Cnuru nverruled Ghulam Sarwariltna hnld that the vqlldlty nf
3 ?WLSIQent1Ql order suspending the right ~f access %n

¢-arts was nnt npen to challenge under the fundamental
rights whose judicial enforcement it sought to susoand
Only Hidayatullah, C.J. emphasised in his dissent the need

t~ retrin a leveér of judicial contrnl feor wse in an evtreme
dase

The thh wqter-mavk ‘of -judicial pa531v1sm was reach~d
in Shukla.,~* With Khanna, J., dissenting, the Supreme
Court held that as a result of the Presidential crder of
June, 1975, i1ssued under Article 359 2 detenu had nr locus
Stﬂﬂdl to chnllﬂng and the Higr Court, no jurisdiction to
set qslde, a detentinn on the plea tha% it was illegal or.
malslide, As this decision was contrary te Makhan Singh, 15
the Court distinguished it from_Shukla on the basis of thn
.phrasenlogicnl difference in the Presidential nrders of
1962 and June 1975 involved in those two cases, Although
b~th these nrders susbendad judicial’ cnfnrcement nf the
rights to equalltv, 1ife and persenal liberty, only the
order »f 1962 contained this clause:

"(1f a person) has be-n geprived of such
rights under the Defence ~f India Ordinance,
1962, T ANy rule or mrder mad= thereunder, I

The court relied on the absence nf this clause from
tr " frder of June 1975 tn deviate fran Makhan Singh:to
deny rclisf to the detemus even though their detentieon
was 1l1legal or malafide, from Makhan Singh., The other
sub-nropesitions in Shukla th=t Article 21 is the snls
rej=sit-ry of perscnpal llberuy and the emergency-provisi-ns,
the scle abode of rule »f law during emergency m<rely w-it
‘n “he main proposition.
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It is submitted that  as long as Makhan Singh stands,
~the - Supremg Crurt coannnt disregard the Th1l¢ therein that s
challenge. te the validity of 2 detention ~n thi ground of
malafide ~r 11ltg911ty was nnt hit by Article. 359,
qudnar&gadkaL, . (Iater C.J.) nninted -t in Makhan Singh
. that Articl 359 w“uld come ‘in the way »f a detenu if hs
chall nged the validity of an order, which was bonafide and
intra vires th- l1aw, ~n th¢ groand that it virlated 1a
fundimental right, the judicial enfrrcement ~f which was
susp:nded by the President. 4s the Presidential ~rder
takes its scipe from Lrticle 359,°it connat rise higher
than that JArticle. Sea-neither Article 359 nor the ~rder
the rounder takes away the High Court's jurisdictirn or
affe cts the dotenus lncus standi so 1ong s the allegatinn
is that the order of detention is malafide or illegal, The
fact that in a few cases the court invoked the Presidentisl
crder alnne to set aside the illegal order ~f detention
dres not in any way detract from the rule in Makhan Singh.
Otherwise in thnose cases the court would have dissented
frm the construction of Article 359 by Gajendragadkar, J.
in M=khan Singh. S

In vi-w ~f this, the Shukla Court sh~uid have gone tn
the crux ~i th- 1ssue tn see whether the rule in Makhan Singh

fitt-d int~ the Jl=2nguage and contevt nf Article 359 or
crinpled or obstructed the wir-efforts of the geverpment,
Uncertuniate Iy the crurt merely skirted arnund the rule and
failed to give any snrund reason for not follﬂwing it,

Some ~f the judges rais<d the plea in Shukla that if,
in additinn t» the persomal liberty in Articlc 1¢ 21, there
wes a4 Comuon law right to.personal liberty, thre Pru31d(nt111
~rder suspcnding the judicial enforcement nf personal
liberty in &rtlclr 21 wruld be an evercise in futility,

For a"detenu might get the common 1aw right enforced by s
High Court under Article 226, Trese judges alsn~ s2id that
the cmnon law right qu.merged in the fundamental right
when the constitutinn came, t is submitted that when the
order of detention is intra vires the law and bona fide,
Articler 389 and the Presidential order effectively bar a
challenge t~ that order on the greund that it has

lnIP“nged A fun amental right specifisd in the Presidential
srder, . is Article 359 is Anannlicable when the detentinn-
order is ultra vires the law or mala fide, the bar in the
Presidzntial order dres nnt cone in the way nf a perseon
letained undsr such an order. So to say that in the

latter case the Presidential order is an evercise in
futility is to say that Article 359 is tutile. When the
CODStltutl“ﬁQI and stitutory rights to habeas corpus cAn,
2s stated in_if2khan Singh,co-evist, the fundamental and

the commcn 1aw rights to pers-onal liberty can also co-evist.

veeesb/-



-6 -

T~ crneludc, while the »r-prsiticn = “huxl” ©ley
the face »f a tlmu-hnnourad gase 1ike Makhan Singh and the
nther cases that followed it, there was nnthing in Inlian
Iaw or even in Eng 1ish AT hmgricqn decisinon®l 1aw te sustaLn
+t, - In-fuct Ray admitted that an English court w-uld
grant relief if %ha detcntlnn was illegal or mnle fide and
that, despite the su3p9n313§ nf habeas coropus in Ameriea,
nther remedies were intactX ALl this renders Shukla
questirnable, The merits of th+ case are, thus with the
dissent of Khanna, J. which is free from the pressure and
passionn nf the tumutunus times, and disnlays refreshing
liberlism and a superb reasnning process. This shows that
the proclamation and continuance of em rgency, the assumption
of emergency power =2nd the detentions nrdered are free frem
judicial ceontrnl and subject tn ineffective political
contrnls,

V, DISTRUST QF Thii PEQPILE.

Way did the framers of the crnstitution confer sggb
power on the executive ? Alladi Kiishna Swamy Ayyar's
spirited reply to theddebate in the Constituent Assermbly ~n
the emergency nrevisions ‘thraws 115ht on the int-ntinn nf
the Constitution-Makers, He said s

W are envisaging 2 situation thre~tencd

by war, in a country with multitudinnus -
people wlth possibly divided 1nyalties,
through technically they may be c1tlzens

nf India. We trust that the time will come
wnen Lhe citizens of India will not look
to ' far off cruntries but we cannot proceed
nn the footing in regard te all the citizens
of the country their loyalty is assured,
Freedom ~f speech may be used for the purpcese
of endangering the state and resulting in
crippling all the rescurces of the countryi®

I rfg ct the plea thﬂt the Indian Constitutinn,
1ike the American Constitutinn, should confer ~n the
1~;1Q13tur< the power to suSpcnd fundamental rights,
L1141 said e

During th¢ civil war, President Lincnln suspended

th¢ writ of Habeas Corpus. In the American Consti-
tution powcr is given t~ suspend the Habeas Crrpus,
but it is n~t m- ntioned whether the authority to
susps nd is the Congress or the President. But as a
matter of fact the President did suspend the writ of
ifabe¢as Corpus. during the civil war and the fmerican

p Ople as 2 natien_in their wisdom never questinned
Presidentts power.
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511adi made a bold prognnsis:

Tt (Article 359) will b¢ tho 1lire of this
Constitutinn, TFar from killing the demncratic
‘eonstitutinng, it will saye demneracy from
danger and ananihilation.

If Al1adit's sptech crntains a clue tn thes intention of
the framers ~f the constitutinn, the basic premise of the
sus 1 nsinn ~f fundamental rights during the emergency is
suspici~n and distrust of the people. Vo commentary nn the
unity and solidarity shown by the people during Indiats
haurs »f crise¢s is necessary tr say that time has invalida-
ted this basic premise, Time hs alsc been unkind te the
bnld prongn~sis nf Alladi, The devilopm nts during the mnst
recent emergency, framed for prstérity by Kuldip Nayar,
have shown that Artlcles 358 and 359 did nct prove tn be the
life of the constitution., Kimath's fear that the evecutive
night not justify the confidence reposed in-‘it and that
Article 359 was the key-stone ~f the arch ~f autncratic
racticn has come true,

Further Alladi's re¢liance, on Corwin prevented him
from going tn the &meriecan decisional 1law ~n war-power,
Corwin is selective in his aporeciation of cases, He dnes
n~t try to vi w the decisional law in its nrganic whele,
re relics heavily on Moyer v, Péabodvee though th: opinion of
Inrlmes, J. in this case¢ was sub-silentin nver-ruled by o9
Hug'wsy C.J. in a subsequent case, Sterling v. Constanting
52 Corwin's th- 5154 bis-d on an ecceptric cvcepbinn 1ike
Mover v, Peabody,“Fthat a »nroclamatinn by the evecutive
that the conditiens were sco'acute as tn ¢reate a state of
Insurr-etion was conclusive of th fact was Cﬁntrary teo a
1-ng linc of decisinns, The rule in Mllllgﬁn2 that "the
censtitutiern is 2 law {~r rulers ~nd penple in war and
neace! and that nn nrevision. ~f the c¢onstitution "esn be
suSpan 2d during any nf the great evigencies of government”
is still valid, As obscrved by williar ( Dnruglas "The
Milligan cas has n ver béen ~v: rruled” a6 It wis, in fact,
followed in Duncan v. Kmhﬂﬁamaan In shert, Alladlls
de fence ~f suspensinn ~f fundamcntal rights durlng eMATEE NCY
reflected distrust of the perple and inadequate appreciatisn
nf the lmerican Constitutinpal law ~n wqr~power

VI. nOT\TCTUnION

‘Th failurc of the safeguards in Article 352, the
inability of the President, the Council ~f Minist-rs and
the Parliament tn control the vaulting ambitions of an
verbearing Prime Minister, the suspcensinn of fundamental
rights based on distrust of the prople, the ablication

~f judicial rcvicw of illegal or mala fide detenticns by
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the Sunreme €nurt, the ev ntual release nf rvyercise of
EMETECNCY  DOWET by the evecutive from constitutional :
control and the cumulative impact of all this ~n demncracy
and the welfare and hapoiiness nf the critics nf the party
in prwer warrant an amsndment ~f the constituticn, The
amendment should seck to avert rccurrence ~f an emergency
lik:s the onc revoked recently. It is submitted: that the
fnllcaing amendments may save pesterity from th: nightmbre
that ~ppressed out gen-ration f~r nearly twn 1lnong years)

(1Y Adrticle 352 should be amended tn permit juldicisal
review nf proclamation and eontinuence ~f om@rgvncy.
The pericd ~f cperation of Presidential proclama-
tion of emergency should b~ limited to nne month,
Aphroval of the proclamatinsn by Parliament shruld
be by not less than twn thirds »f the mcmbzars
present and veting., Article 352 shruld provide
that contimance of emergoney should be subject
to review by Parli=ament every six months and that
no emergency sheould be continued for more than
three y~ars at a strotch.

(2) rticl- 358 ~nd 359 should be deleted frem the
Constitution., Persnonal Liberty and Freedom of
Sveech have been the targets of the regime of
‘mergency in India. .

It is nscessiry, therefnre ta se whether retention
~f trese¢ fundawental rights during emerg:ncy would obstruct
the uar fohrts of the government,

Frec imm of sprech;y 1like all nther fundamental rights,
has been subordinated £5 public order and s~cur1ty of the
statc. 8o sv.n.during. prof~ind peace the state is free to
averride a fundamental right tn protect social stability,
publlc tranquility and state security, In V1rendra28 the.
Suprime Court upheld precensorship of the press during
peace, The court said that "in the inter: sts ~f public
ﬁrotr” in Article 19.(2), which deals with the restrictirns
on fr: dom ~f speech,

"makes the ambit of the prot ctinn Very wide for
a law may not, havp been d.signed to direcctly
maintain thr -public ~rder or to dircctly protect
the gerneral public 1gainst any particular evil
and yct it may be in the interests »f public 29

'wrder nr the general public as the case may be,

eevsssd/~



The Court held: -

"The court is wholly unsuited to quage the
seriousnéss of the situation for it cannot
‘be” in possession of materials which are
available only to the evecutive govermment,
Therefore, the determlnatwon of the time
when and the evtent to which restrictions-
should be imposed. on the press pust of
necessity be left to the Qudgement and
dlscretlon of the State Government....30.

If this is the scope of freedom of speech and the
jndicial attitude towards censorship of the press, is it
necessary to suspend this freedom during war ? As observed
by Holmes, J., when a nation was at war "many things th=t
might be $aid in time of peace are such a hindrance to its
(war) efforts that their utterance will not be endured so
long as men fight" and "no court” could. gegard them as
orotected by any constitutional right",

Personal liberty as guaranteed in Article 21 can be

-taken away in accordance with nrocedure established by law.
Article 22 empowers the state to order detention without

trial diring peace. In certain cases and.under certain
circumnstonces this detention may be continued for a long
neriod and free. from review by an impartial agency. Unds~
eatrr 3, List I1I, a legislature may epact during neace a

1aw of preventive detentlon to safeguard security of the
st~te, maintenance of nublic order and maintenance of

sunnlies essential to the community. Liversid-e v. Anderson,
which 1S .n ot -zood law in England e ven “during war is good

law in In dld even erlng peace, So the governmPnt may order,
detyption without trial dJrlng peace. Thus what was nerritted
in England uavlng the 2nd World War with' great reluct=ncs is
permissible in India during profound peace., How can such a
fundamental right protect -an alien or native enemy or. obstruct
war-effort ?,

Tt is useful to naqte hére32that Munshi'! s'oronosql for
suSan5101 of fundamsntal ri,nts during emergency was
rejected by the Fundamental Rights Sub-Committee on the
ground that it would make those rights illusory. "This
d50151on so perturbed Ayyar that he wrote a letter to
JN.Rau..."The recent happenings in different parts of,
Inaia have convinced me more than ever," wrote Ayyar..
"that all Fundamental rights gnarante »2d under the Tndian
Constitution must be subject to public order,: security
and saf ety, though such a provision may to some evxtent
neutralize the effect of the rights guaranteed under the
Constitution.," Ayyar followed up this letter with a note
to nembers of the sub-committee 1n which he suggested that

ceeesall/=
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if tre ri _hts were not made 1liable to suspension in times
of emer»ency the words "security -and defence of the state
op national SGCurltv” be added to the already evisting
nrovisn', This meams that subordination of fundamental
rights to national security would serve the purpose of
suspension of fundamental rights during-emergency.

There is, thus, no doubt that retention of these
ri hts doss not in any way qbstruct war-efforts, There is
also no doubt that their suspension will leave a leeway flor
abuse and misuse of the emergencg power, In his Alladi
kKrishne Swamy lMemorial lectures33Setalvad drew attention to
Fhe mlguse of the emergency caused by the Chines aggress}on.
€ sail

The evecutive nrefers to use instead of the
normal law the Defence of India Rules wrich
contain no safe.uard wratever., The truth of
“the saving that the evercise of absolute DOWET
whets the anpetite ror it and leads to its
continued ‘evercise receives glowlgg support
from these acts of the executive,

The developments ‘during the most recgnt emer gency
are too notorious to he recounted, The wk1§ naneT On
"yisuss of, llass lfedia During the Emergency'y 9 the revela-
tions .pbefore the Shah Commission, the boocks by Kuldin Vav%r
and others, the death of Snehlata Reddy and the torture of
Iaurence Fernandez bring into.focus the need to save the
succeeding Lentrations. from the scourge of such emergency.

ST : 2n

One may say with Gajendragadksar, J. in Makhan Singh

tHat che ultimate remedy =z _ainst arbitrary action 1iss in the
evistonee of a vi_ilant public oninion, But Setalvad38
tells us how "The ruling party backed by a disciplined and
nowerul majority in the Union Irgislature has failéd to
t ke note of "the enlightened vigil®nt and vocal public
opinion", During th' recent emergency the nation was so
eiitctlvely emasculated and the media of evpression so
carefully controlled that no voice was raised in public
against the regime of emérgency.

For these r?asons_broclqmation and continuance of *-
emergency should be subjected to more effective Parliament-
ary control and also to judicial control, in certain cases.
ITrese controls may save the. nation from spurious emergerncy
and nrevent emergency from outliving the necessity that has
called it forth, While no fundamental right comes in thre
way ol the sccurity of the statc, susnension of fundamental

riztts renders the individud4l and the society defenceless
fnd 1 aves a leeway for misuse and abuse of emergency nower,
suspension of fundamental rights during emergency should '
tieretore, bi-dispenrsed with,
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FOOT NOTES

3.e¢ IV Constituent Assembly D.bates, (hereafter C,A.D.)

1249, (Government of India Pudslication) 133 et.sq.

hamath said
"We trust the evecutive imslicity. God _rant that our
trust be ju-tified.”
e said that the British govermment in India, engaged
in a 1ife and death struggle during the Second Wcrld
Wur, did not deny the writ of habeas corpus even to the
natlom1 leaders crusading for India's 1ndeoandence
Le, therefore, characterized Article 359 as '"the key .
stone .of the arch of autoratic reaction." See P,533,
See also Granville Austin, The Ir~dian.Censtitution,
Cornerstong of A Nation, (1974 O«ford) 70-75. Austvn
nOUes "that the fundamental rlghts were "framed among
tre carnage of -fundamental wrongs" and "from tre point
of view of a .police const ble". He also notes that
Articles 358 and 359 '"remained unpopular with the rank
and file déspite the assurances of A,K.Ayyar that the
Jresident would not sct "in 2 spirit of vandalism" and
the arguments of Aanbedkar and others that the whole
Article (359) has its source, if not its equivalent,
in the nower of the Amerlcan Congress to susnend the
writ of habeas corpus, and in the interim right to take
such action. This prOV151on continues to be disliked
and feared a decade and 2 half later. Id.at 71, 72, 75.

Id. Austin, See 71.
I7 C.AD.546. Alladi Krishnaswamy Ayyar said:

"I do not know if Members of this House have read a
recent book by Prof., Corwing one of the greatest
quthorities on Constitutional law, on the President'’s
nowers," Alladi~relies—only-on Cerwin.. Ambedkar is,
2 little more cautious than Alladi. While Alladi
asserts that the President Lincoln susmended habeas
corpus during the civil war and '"the peonle as a
nation in their wigdom never questioned the PBresident's
power!, Ambedkar said "But I think I am right in
saying that while the power is left with the 'Congress,
is also vested with what may be called the ad 1nter1m
power to susnend the writ. My friends shake their
heads (in dissent). But I think if they referred to

standard- authoritv Corwin's book on the President!,
they w111 find that this is the position."

Pandit Kunzru a dlqtlngulshad member, said:
L am sure he 1s familiar with Ogg's bovernment of

. America, Perhaps he will regard the book as a
“stand=rd bock., Ambedkars Yes. That is not the only

book., T*ere are one hundred books on the Aacrican
Constitution, I am certiinly familiar with some
Lifty of them. '

N
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This interesting int-rlude betrays an inadequate
apnreciation of the importince of a nroper compAarative
study of the Constitutions at this fateful hour in the
history of In«ia, None of these outstanding lawyers of
their Times Ifound it necessary to turn to the American
decisional law.

Liversidege v. Anderson (1241) 3 All E.R. 238,

Shi-rpe, R.J. The Law of Habeas Corpus (Oxford, 1975)92-93.
Ev P-rte Mcrryman, 17 Fea. Cus.s 114, 152 (i331)

, Sharpe, I., Sapra n. 5, See 96. Ko says:

(0'Brien case) "uocs demonstrate t'at the courts may
intervene where 3 statutory power is e¢vercised for an
improper nurpose" he further says that. deSpltC the
nrovision in the 1939 regulations that ".ny perscn
detained in aursuance of these Regulations shall be

‘deemad to be in lawful custedy, " "it has been

consistently held that such a phraS@ does not preclude
the courts from determining whether the Minister has
acted within the nowers conferred in the narticular case,
Supra, n. 3, at 545.

Makhap Singh v. Siate of Punjab, AIR 1964 SC 381 at 40%.

Biwtnath v. S.ate of W.st Bengal, AIR 1974 SC 807.

. Ghulam Ssrwar v, Unhion of India, AIR 1257 SC 1335,

',z;ggg v. State of Jammu and Kashmir, AIR 1968 SC 765,

. at 771,

. J-balpur v. Shukla, AIR 1976 SC 1207

. Suora n. 9.

Ibid.

Siori . nes 14 at 1223. As observed by’Sharpe on the sur-
face judicial review of the actual evercise of the

powsT to intern is very much a matter of interpret~tion
but underncath very mueh a matter of JHdlClal attitude,
Sce Supra n, 5 at 97. Althou,h the English Courts have
dlSplﬂyed more concern during war for naticnal security
than individu=l liberty, no where have they freed
illegal or mala fide detentions from judicial control,

In one case the court said that where trere was a
malicious-abuse of power, even an act of indemnity would
not help the detaining authorwty. So Wright v. Fitzgerald.

0.0-:3/—
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in in.ia in nranasn Jaubiar the Supreme Court sadd that
the Presidential order under Article 359 suspending
entorcement of fundamental rights should be constnued
in favour of the rights of the individuals, And yet
the Shukla-court handed down a unique decision imrunizing
a mala fide or an illegal detention from judicisl control.
18. Supra n. 1 545 - 547.
19. Id. at 545 - 546,
20. Id. at 54 .
21l. Id. at 547,
22. Moyer v. Peabody 212 U.S, 78(1909).
23. Sterling v. Constantin 287 U.S5, 378 (1932).
24, Supra n, 22,
25, '5ee EBv parte Milligan, 17 Fed. cas. 114(1861).

26. William 0.Douglas, The Right of the Peopde (Pyramid
Jooks, 1961) 132.

27. Duncan v, Kohahamﬂku, 327 U.5. 304 (19406).

26. Virendra v. State of Pupjab, AIR 1957 SC 896.

29, Ia. at 890.
3N, Id. at 900.
31. See Schenck v, U.S, 249 U.5, 47(1919).
32. Yor this paragraph I am inerted to Mustin, Supra n.l1l, 79.
33, ortalvad, M.C.Grove BEmergency And Emergency Arising Out
of The Failure of the Uonstitutional Machinery In A

State, (University of Madras, 1956).
34, Id. at 11,

35. White Paper on Misuse of Media During The Internal
Emergency, (4ugust, 1977, Govermment of India publication)
See especially Chapter III from P.22 for the enforce-
ment of censorship,

38. Kuldip Nayar, Judgement (Vikas, 1977) See esnecisally
124-25 for tre torture of detenus, 150 for a liat of
published high Court judges,

37. Supra n. 9.

38. Sunra m., 33 at 11,






