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I .  INTRODUCTION.

The ertraordinary powers conferrtd on the executive 
by the emergency-provisi'^ns of the Const!tutir-.n had created 
Tiisgivlngs in the* minds of some of-the Constitution-Hakersl 
the 13 Ives. They fearcd-that the emergency provisions might 
f. nd':!n‘gf' r̂ democracy and undermine thf- dignity  ̂nd w^rth of 
the .Individual, The havoc th=̂ t Hit ler had wrought n̂ Germany 
with the help o f ' emergency-powers was s t i l l  fresh in their 
memory. But the authors of these provisions, who hqd just 
pass'd through a to ta l  war and were l iv in g  in a state of 
social ,uphrav^lj p o l i t i c a l ' c r i s i s  and human suffering, had 
more thqn an anxious concern for social s tab i l i ty  ^nd 
n*" ;ional security.2 Alth'^ugh they stoutly defended these 
nr^vi'^ions, one of  them '--vpr '̂ssed the hope that th'-ŝ  ̂
prrvis Lons 'night never he used a.nd that they would remain n 
dead ' le t te r . They have not r'^Tiained a l e t t e r .  From 1962

• Inclia -was. under the shadow of emergency for nearly f i f t  'n 
y .a r s . , , ‘ • '

So i t  is necessary now tn apprise the Content and 
ovtent o f  these prcvl^i^ns In the l igh t  o f  the operation ^̂ f 
these- pr^^visi'^ns during e'mergtncy and -to assess their impact 
on Constitutional democracy and Individual l ib e r ty .  \s 
England and .imerica have met successfully the ©mergc--ncy 
caus-d.by the 1s t  and 2 nd wor id  wars ,  i t  i s  necessary to 
see how they reconcil d the regimentati^^n demanded by a 
t o t a l  m v  with the lib'-ralism pervading individual 
l ib e r t ie s .  ' ’ • • ' ■ '

xii-e- ' îmerican Constitutional Law, st-'^te-practice and 
ju r is t i c  works were the subject of debate by the Constituti^n- 
i'lakers in India.^ Corwin was the oracle constantly cited,
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consulted and quoted by All^idi Krishna Sŵ my Iyer. Tbe 
influence of English dc-cisinnal law nn w?r-powpr has bp'^n 
m-̂ re than Dt>rsniasivc on the Indian Cooinsrl and th? C'^urt, 
Livers idque v. Anderson continue s to be thp stap le-d iet  of 
the Indian judge.

So this paper proposes to  appraise tht Indian crr'^rgency 
Drovisions in the l igh t  -̂̂ f their operation and against thej 
Dackgr-'und of the English and American cases.

I I .  -ANATOMY OF THE PROViqiQNS.

•Irticle 152 auth'^rizes the Presidenf 't^ ■or'^claim 
emvrgf ncy when he is s^itisf ied -that var, e-rt'-rnai aggressi'on 
or internal disturbance, or a threat thereof, endangering 
the St curity o f  tht ..whoi'i or a part of India has cr'^ated a 

,grave emerge ncy in the cou^ntry.- -The sat is fact ion  that 
-irticlt  352 sp^-aks-of is  the President ’ s subjective s a t is fa c 
t ion. This Art ic le does not also ins is t  on actual necur'^nce 
o f  y^r, ertdrnal aggression or internal distrubance. On 
i ts  ^wn the presid nt 's proclamation w i l l  remain in force 
f  ir on ly  two months. On rts.tificnti'^n within twn months 
by Parliament, the proclamation w i l l  remain in f^rc^ u n t i l  
i t s  revocation.

Th.- 'oroclamation of  n-'^tl^nal emergency casts a shadow 
on fundamental r ights .  According to A r t i c l f  358 th''- inst-^nt 
e f f e c t  o f  this proclamation is a complet- suspension of  thp 
sev^n freedoms in j lrt ic le 19. Thus suspension leavrs th^ 
c cutiv= and th^ legis lature fre*"- during emergency to 
ignore these frc<-doms, which - include freedom of speech, 
asiembly and ass'^ciation. Art ic le  359 empowers the 
Presid.nt to suspend the r igh t  of access to courts for  th^ 
cnforc'-msnt of any or a l l  of the fund'^.mental r ights. This 
order, which might be confined to a part o f  extended to 
the whole o f  India, must be placed before Parliament.

5
It  might be noted that England dispensed with 

suspf nsion - f  the writ o f  habeas corpus and used the need 
fo r  Parliamentary r a t i f i c a t io n  ^f the. i l l^ 'ga l  acts done 
daring emergf ncy as an instrument of control ovf r th° 
c'TLcutive. Art ic le  I  Section 9 ' f̂ the Amf-'rican Constitu
tion authorized suspension of the writ of hab̂ ’as corpus 
during war. Relying on the location o f  Section 9 in 
I r t ic le  I ,  v;hich spclls out the powers of th-= 'American 
Congressj the American Supreme Court has hpld that only 
Congress was. competent to suspend this" w r i t . 6  Though 
England and America conc'ed d to the e^ecutiv-^ e-rt^nsive 
emerg ncy powers, th-y. did hot free the p^^rcis-'-' of 
thGS'c p''wers from ins t i tu t iona l  ^r constitutional contr’-'l. 
Judicial review of eVpreise • o_f these powers w^s, 
th 'r^ fo re ,  continued. Thus the erccutive, in th- ŝe
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countries, whs" ^nsve'rable during eiii-rg'-ncy to  'aggrleypd 
indiv idual in a court o f  law, which, though sensit ive tn 
the security r f  the s ta te ,  was not insensit ive  t r  the d ign i ty  
and Worth of the individual?

I I I .  ’AVEMJES OJ' /18USE

Although part rVlII of pur Consti-tution spells ^ut in 
detail the ems-rgency powers, it does not define ■ ernergf-'ncy.
This means that emergency is '.what the president s=>ys it is. 
irticl-'' 35.2, thus, leaves" the .president fr^ e to proclaim 
energ<..ncy on'thti basis of an imaginary or a trivial thr<^at 
to th.'Sfcurity of'the country.'. An em"rgency, ge'nuine or 
otĥ r rwise, may outlive .th-"- necessity. The emergency v o \ r T '  
may'bear'no relation to the degree-^f em-'-rĝ  ncy pr-val'nt 
in Indi"', This "power may be used against-Indians. 'Ill this 
is not a mere theoretical possibility,

Th( re a r - , hnwver, safegu'^rds in Articlc' 35& against 
such abuse or misusc-ocf the emergency-pr ovisions . Unlik'e 
the Government' -'f .India Act, 1935, tĥ " Constitution of India 
C'-.nf« rs the power‘to proclaim emergency, not on tĥ ' Gov'̂ -f’no-r 
of a State but on the President, the highest dignity in thf’ 
country who is '̂ n oath to protect arid defend th’’.Copstituti'-n, 
he can exercise his powers and functions only on the adv5ce 
of .the Council'of Ministers. He is liable to impeachment f'̂ r 
subverting the Constitution., If, in spite of all these- 
,chf cks and controls, he nisuses or'abuses his power, 
■■P"r.liHment. can revoke his Droclamation under Article 352.

iliadi drew, the attention ^f the Hous.- t̂ - these co'ntrnls ■ 
over the President.and said; "Parliament has a right to. 
t'ake any action it .likes with reference t^ t h ?’course- adopted 
(So) there' c^n bj no possiblfe obj''’cticn to... Article (359)”" 
These safeguards are reinforced by the' san.ction ff the 
democratic-process, vhich might djscend on the ruling la^rty 
likv a namesis if it uses the emergency power'for ?'̂ tr'"'n-'̂ us 
purposes. ,

It is unfortunate that this im.pressive ’ array nf 
safeguards has failed, partly in 1962, and 1971, =ind wholly 

in 1975. The emergency in 1962 and 1971 outlived the 
Cnines aggression ^nd Bangladesh crisis by years. The 
Parliams: ntj responding; to the lead given by the ruling 
party, r:-’Dva edly rejected the popular d'emand for revoca
tion of emergency. Nor aid it check the .use ^f this pow^r 
for purpose's ertraneous 'to emerg^'ncy. In June 1975 the 
President proclaim.ed'emergency on the advice' of the' Prime 
Minister only, though Articp- 74 reiuir<'s him to o'rercise 
his functions the advice the Council of Minist'^T’.
Th'- Council Minist rs, though slight 'd'by th'-̂ ^ i m f  
Mi ni’st< r . ratified her decision. The parlia.nant aT)nroved 
of this proclamation and went beyond the brink of
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constituti'-'H'’ l i t y  to  oblige the Prime Minister by enacting 
Gxtra-ordin--'.Ty pieces of law. Thus ^11 these fnncti^n'\rlf s 
under the Constitution fa i l e d  to  discharge th^ ir  duties .
The cumulative impact of this colossal fa i lu t e  is, too 
rec .n t  and too wel l  knrwn to  be recounted here. The n^raesis 
o f  the democratic process dec^nded on the ru l ing party aft-^r 
a nightmarish erperionoe of nearly two years.

IV. JUDICLIL COlffHOL -'IBDICITED.

Does the constitution c'‘'ntemDl''-te ju i ic i^ '1 *int-=rv°ntT i'n 
in such a situation to correct =tnd contg'^l the ^ -̂^ecutive ? ^
The Suore.ine C--urt said in Ma^^han Singh'  ̂ that long th^
proclamation of mergency sh -̂uld continue and what r e s t r - c t .'-ns 
should be' imposed on the fundamental rights 'if citizens  ̂
during the pendencv ^f emergency are matters. . .  . l e f t ' t ^  the, 
Executive,"” In tinutnath^ Krishna Iyer, ;J.- treated a 
challenge to the v a l i d i t y 'o f  continuance' nf emergency as a 
po.li'clcal question not open to idd icia l  review. The Suprem  ̂
Court overruled Ghulara Sarwar-̂ -'̂ t.o h^ad that the va l id i ty  of 
a presidential order suspending the Yight of access to 
C'-;irts was not open to challenge under the fundamental 
rights whose Judicial enf of cement i t  sought to susoend.l^
Only Hidayatullah, C.J. emphasised in his dissent the nerd 

r e t r in  a lever  of jud ic ia l  control fo r  use in an eTrtrr^me 
case^^ .

The high water-mark -of ju d ic ia l  pass'ivism was reached 
in Sbukla. vJith Khanna, J . ,  d issenting, the Supreme 
Court held that as a resu lt  o f  the Pres ident ia l  rrder o f  
June, 1976, issued under /itrticle 359 a detenu had locus 
standi to  challe-nge and the. High Court, no ju r isd ic t ion  *to
se t  aside, \a detention ,on the plea that i t  was i l l e g a l  or.,
raalafide. this decision was contrary to  Makhan Singh, ^
the Court distinguished i t  from Shukla on the basis of txhe 

■phraseological d i f ference in the Pres ident ia l  orders of 
1962 and June 1975 involved in those two cases. Although 
b'-'th these orders suspended ju d ic ia l ' e n f  orcement o f  the 
r ights  t o  equa l i ty ,  l i f e  and personal l i b e r t y ,  only the 
order of 1962 contained this clause ;

" ( i f  a person) has be'-n deprived of such
rights  under the Defence o f  India Ordinance,
196.2, or -̂ ny rule or order mad- th^'rpund<^r. ”

The court r e l i ed  on thd absence of th is  clause fr^m 
th ' irder of June. 1975 to deviate frcin Makhan Singh-to 
deny r e l i e f  to the detenus even though their det^-ntion 
was i l l e g a l  or malafide, from Makh^̂ n Singh. The oth^r 
sub-propositions in Shukla th a t 'A r t i c le  21 is the soip 
re;io3xt'-ry o f  personal l iber ty 'and  the emergency-provisi^ns, 
th'; s^le abode o f  rule o f  law during emergency merely w^lt 
■'n .̂he main proposit ion.

......... 6/-
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I t  is s-ubraittfc-d th^^t.as long Makhan Singh st^vnds,
• th£ ■ Supreme C ou r t 'n n ' - ' t  disrt'^g^rd tbe r u i r  thyrein that  ̂
chal.lt-nge. t r  the v a l i d i t y  of--=i d'^t^ntion th-: ground of  
raalafide •̂ r i l l e g a l i t y  was n̂ it h i t  by , Art ic le .  359. 
G^jdndragadkar, 'J.(LHter C.J. ) Dnlnted out in M^khnn Singh 

. th='t A r t ic l '  359 w^uid come'in the w^y of a d e ten u ' i f  he 
ch a l l “ ng(d the v a l i d i t y  of an. order, which vjas bonafido '-̂ nA 
intra vir^-s th • law, ■•■'n thf -ground th^t i t  vin^qt^d a 
fundamental r i g h t ,  the ju d ic ia l  enforcem'=nt o f  which was 
susD' ’̂ndtd by th« President, f̂ s the Pres ident ia l  -^rder 
takes i t s  sc; dg fr' '̂n Art ic le  359,’ i t  c-^nnot r ise  higher 
than that A r t i c l e .  So-neither .Article 359 nor the 
tb^rs. under t^kes away the Pxiiih Court-'s jurisd.icti->n' or 
a f f e c ts  the d-tenus locus standi so long as the a l lega t ion  
is that the order o f  detention is  rnalafide or i l l e g a l .  The 
fa c t '  th'-’ t in a few cases the court Invoked the Presidenti-^1 
order alone to set aside the i l l e g a l  order o f  detention 
d^es not in any way de’t ract  from the rule in Makhan Singh. 
Othti-wise in those cases the court would have dissented 
fr-^n the; construction of A r t ic le '  359 by Gajendragadkar, J. 
in Makhan Singh.

In vi-w ^f th is ,  the Shukla Court should have gone to 
the cru-x- ol th ■ issue to  see whethe'r the rule in Makhan Singh 
f i t t  d int-^ the I'^nguage and conteirt o f  \r t ic le  359 or 
cr ippled or ‘ obstructed the war-e f fo r ts  of the g^-v'^rnment. 
Unfcrtunat' ly  the court merely sk ir ted around the rule and 
f a i l e d  'to give any sound reason fo r  not foll.^wing i t .

Some.^f the judges raised the plea in Shukla tha.t i f ,  
in addition to- the personal l i b e r t y  in ^rticlc 21, th^re 
u-'-.s a >convi!on law r igh t  to,personal l i b e r t y ,  f " "  Pres ident ia l  
' 'rder suso-nding the ju d ic ia l  .enforcement of personal 
l i b e r t y  in Article- 21 w^uld be an evercise in f u t i l i t y .
For a'detenu might get tne_ coninion l=̂ w r ight  t nf^rced'by q 
High Gour-t under Artic.le 226. These judges'n ls^ said th^t 
the C'-̂ anon law r igh t  'was,merged in the fundamental r igh t  
when the C'^nstitution came. I t  is  submitted that when th- 
order o f  detention is intra v ires  the law qnd bnna f id e ,
Art ie  If- 359 and the Pres ident ia l  order e f f e c t i v e l y  bar a 
challenge t^ that order on the ground that i t  has 
infr inged a fun amental r igh t  speci f l -d ,  in the pres ident ia l  
-rder.  ■ Is ''irticle 359 is  Inarmlicable whe'-n the .detention- 
order is ultra v i r es  the law or mala f id e ,  the bar in tĥ-̂  
Pres ident ia l  order does not come in the way of a person 
detained under such an order. So tn say that in the 
l a t t e r  case the pres iden t ia l  order is  an erercise in 
f u t i l i t y  is  t.o say. that i i r t ic le  359 is t u t i l e .  When the 
constituti^'-nar 'and statutory r ights  to  habeas corpus can, 
as stated in M-'khan Singh,co-e-v-ist. the fundamental and" 
the common law r ights  to  personal l i b e r t y  c^n a lso  co-e^ ist .

....... 6/-
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T" conclude, whil ‘ th- nr-pr'Siti^-n "bakl^ i l - i ,  . 
the f^ct of a time-honoured 3iase l ike Makhan Singh ^nd the 
othtr cases that fo llowed i t ,  there was nothing in 
.Law or pv?n in English or American dec is ion ' l l  law t̂ -. sustaxu 
i-t'. ■ In-£uct Ray. G.J. admitted that ' n̂ English court would 
grant r e l i e f  i f - tht '  detc-ntion was i l l e g a l  or mal =̂ fidp and 
that,  despite th  ̂ suspf-nsi^ o f  habeas corous in America, 
nthf’r r^-medies were intact .^  A l l  th is  renders Shukla 
questionable. The- merits of th- case are, thus with the 
disse.nt of Khanna, J . which is  free  from thp oressur? and 
pa?sion of the tumutuous times, and disnl'^ys rrfr^^shing 
l i iocrlism and. a superb reasoning process. This shows that 
the proclamation and continuance o f  em-rgency, the assumntj^^n 
o f  emt-rge-ncy power and the detentions ordered are free fron 
ju d ic ia l  control  and subject to in e f f e c t i v e  Dolitical 
con tro ls ,

V. DISTRUST OF TriB PEOPI^.

W. ŷ did the framers of tht c^^nstitution confer sugh 
power on the executive ? A l lad i  K; ishna Swamy Ayyar's
Sp ir i ted  reply to  the''.debate ,in the. Constituent 'Isser.bly ^n 
the emerge ncy'provisions' throws l i g h t  on the in t-n t ion  of 
the Gonstitution-Makers. He said ;

Wv. are envisaging a s i tuat ion  thre'^tenrd 
by war, in a country with multitudinous ■ 
people with possibly divided l o y a l t i e s ,  
through techn ica l ly  they may be c i t izens
o f  India. We trust that  the time w i l l  come
wnen the c i t izens  of India w i l l  not look 
t o ’ far  o f f  countries but we cannot procf'-ed 
on the foo t ing  in regard t o  a l l  the c i t izens  
o f  the country the ir  lo y a l t y  is assured.
Freedom o f  speech maj?’ be used fnr the purpose 
o f  endangering the state and resu lt ing  in 
crip-pling a l l  the resources of thi  ̂ countryl^

: T o r e j e c t  the plea th-’ t the Indian Constitution,
l ik f  thv' /mierican Constitution, should confer ^n the 
1̂  b'i^l"'ture thf- -power to  suspend fundamental r ig h ts ,
U la d i  said ; . • ■

During tht’ c i v i l  war, President Lincoln suspended 
the writ of Habeas Corpus. In the American Consti- 
t.ution power is giv^-n to suspend the Habeas Corpus, 
but i t  is. not mentioned whether the authority to' 
susp'nd is the Congres.-s or th^ President. ' But as q 
matter of f a c t  the President did_^suspend thf wi’ i t  o f  
Habeas Corpus, du-ring the c i v i l  war iand the American 
D oplr as a nation in the ir  wisdom n-.'VPr questioned
President 's  p o w e r .

....... 7/-
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A l lad i  mnu':" a bold orognosis ;

I t  (A r t i c le  359) wi-ll bf the l i i ' e  of this
Gonstitution. Far froK k i l l i n g  the fiemocratl.c
constitut ion, i t  w i l l  save democracy from 
■danger and ann ih i la t ion .21

I f  A l la d i ' s  sptech c^^ntains g. clue to  ths intention of 
the fr'^,mers o f  the constitutinn, the basic promise of the 
sus y’ nsion .of fundamental r ights  during th<? pmergency is  
susTjici^n and d is trus t  o f  the people. Wo comm^^ntary on the 
unity and so l id a r i t y  shown by the pfODl^' during India 's  
hours 'of cr is ( s is  necessary to say th^t time has in va l ida 
ted this basic premise. Time has also been unkind t<-' thr
bold prognosis of A l lad i .  The devt lopm'nts during ths most
recant emergfncy, framed for  p^.sterity by Kuldip W=»yar, 
h^ve shown that A r t ic les  358 and 359 did not prove fn be the 
l i f e  o f  the const itut ion . Karaath's  ̂ fear that the e-recutive 
might not ju s t i f y ' th e  confidence reposed i n - i t  and that 
A r t ic le  359 was the key-stone the arch aut^icratic 
r^'action has come true.

Further A l l a d i ' s  re l iance, on Corwin prevented him 
from going to the American dec is iona l  Iqw on war-power.
Corwin is  s t l e c t i v e  in his appreciation of cases. He does 
H' t̂ t r y  to  v i  w th:  ̂ dec is iona l  law in i t s  organic whole, 
x.t r e l i ( s  henvily on Mover v. P e a b o d y 2 2  though th- opinion of 
Iiolmes, J .  in th is  case was sub-s i len t io  over-ruled by 
Hug'it-s,- C.J. in a subsequent case, S ter l ing  v. Const^ n t in .
So Corwin's th.,-sis. bas-d on an t ccentric  erctpt ion  l ike  
Mover V. Peabody, that a proclamation by the ovecutive 
that tbe conditions were so'acute as to create a state o f  
insurrection was conclusive o f  th fac t  w=)S contrary to  a 
1-ng l in e  o f  dec is ions.  The rule in H i l l igan^^that "the 
cons titutir^n, is  a law fo r  rulers ^nd people in war and 
peace" and that no p ro v is io n ,  of th  ̂ constitut ion "c-^n be 
suspended during any of the gre=?t e^rigencies af governm'^'nt" 
is  s t i l l  v a l id .  \s observed by w i l l iar^G  Douglas "The 
M i l l igan  cas has n ver been overrule d" I t  '/\s , in fa c t ,  
fo llowed in Duncan v .  Koh-ihamalo: '̂̂ . In short, A l l a d i ' s  
defence of suspension o f  fundam^'ntal r ights during em^r^ency 
r e f l e c t e d  d is trust  of the peopl-' -̂ nd inadequate ar)x)r'= c ia t ion  
o f  the American Constitutional law on war-power.

VI.  CONCLUSION.

‘ Th' fa i lure  of the safeguards in Art ic le  352, th '̂ 
i n a b i l i t y  of the President, the Council of -Minist^TS ond 
the- Parliament to control  the vault ing ambitions of an 
ov  ̂rb'-aring Prime Minister, the suspension of fundamental 
r ights  based on d is trus t  of the people, the ab i ica t ion  

of ju d ic ia l  r e v i ' w  o f  i l l e g a l  or mala f ide detentions by

....... 8/-

-  7 -



tht- Sunremo Sourt, the ev ntual release o f  frprcisp of 
f.mergency power t y  the evpcutivp fron const itut ional  
control and thf cumulative impact of a l l  this nn dVn^cracy 
and the welfare and h^pjintss of the c r i t i c s  of the party 
in p'-'wer warrant an aTisndraent ' i f  the cons t i tu t im .  Thc' 
amendment should se.:k t̂  ̂ avert recurrence of an emergency 
lik^^ the one revoked recently .  I t  i s  submitted-that the 
f o l l r v in g  amendments may save p os te r i t y  from thv nightrafir'- 
that ''.r)pressed out generation f^r nearly two long ye^rs j

(1 )  "trticlt 352 should be amended to permit ju d ic ia l  
review o f  proclamation ' n̂d continu"’nce o f  pmprg^'ncy. 
Th- period r,f operation of Presid'-nti-^l proclama-’ 
t ion  ox emergency should b' l imited to one month. 
Aporoval o f  the proclamati'^n by parliament sh^iuld
be by not less than two thirds of the members 
ore;Se!nt and vot ing.  Art ic le  352 should provide 
■:hat continuance o f  emerge ncy shrjuld b̂e subject 
to review by Parliament every si-^ months and that 
no emergency should be continued ' for  more than 
three y^ars at ,a SLr‘ ' tch.

(2 )  ■trticl'- 358 ond 359 should bt delet^-’d from the 
Constitution. Personal L iberty and Freedom o f  
Speech have been the targets o f  the regime o f  
emergency in India.

I t  is necessary, therefore to se whether retention 
- f  th'^se fundaraental r ights during emergency would obstruct 
the .Jnr-efforts of the government.

Freedrm of sp» '̂ec.h,- Hke a l l  nth&r fundamental r ights ,  
has been subordinated to 'nub l ic  order and s-'curity o f  "the 
s ta te .  S,o rv. n ..during,-prof'^und peace the state is fr^e to 
override a fundam.ental r igh t  to prot( 'ct soc ia l  s t a b i l i t y ,  
public t ranqu i l i ty  and state secur ity .  In Ylrendra^S the. 
Suprtme Court upheld precensorship o f  the press during 
pe^ce. The C'^urt sqid that " in  the intfr^ sts o f  public 
order" in A r t ic l t  19.(2), which deals with the r e s t r ic t ion s  
on fr ;  dom o f  speech.

"makes thf ambit of the- pr^t ct ion very wid^ for  
a law may not.have b<̂ en d. signed to d i r e c t l y  
maintain tĥ  public order or to d i r e c t l y  pr'^t-ct 
the general public against any•part icular e v i l  
and y e t ' i t  may be in the in terests  of public gg 

' order or the general public as the ease aay be,
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The Court held; ■

"The court is wholly unsuited to quaqe the 
seriousness of the situation for it  cannot 
^be'ih possession of materials which are 
available only to the executive government.
Therefore, the determination of the time . 
when and the ev-tent to which restrictions- 
should be imposed.on the press must of 
necessity be 'le ft  to the judgement and 
discretion of the State Government....30.

If this is the scope of freedom of speech and the 
j 'ldicial attitude towards censorship of the press, is it 
necessary to suspend this freedon during war ? As observed 
by liolmes, J., when a nation was at war "many things th'^t 
might be said in time of peace are such a hindrance to its 
(war) efforts that their utterance will not be endured so 
long as men fight" .̂nd "no court'’ could, regard them as 
■orotected by any constitutional right".

personal liberty as guaranteed in Article 21 can be 
■taken away in accordance with procedure established by law. 
Article 22 empowers the state to order detention without 
tr ia l  during peace. In certain cases and.undfer certain 
circur.ist^nces'"this detention may be continued for a long 
period and free,' from re view-by, an imnartial agency. Undê ’ 
entry 3, List I I I ,  a legislature may enact during peace a 
Ipw of pre^^entive detention to safeguard security of the 
st-^te, maintenance of public order and maintenance of 
su^Tlies essential to the community. Livers id :e v. toder^on. 
which. is'..n ot-good law in England even during war, is good 
law in India even during peace.' So the government nay ord^r, 
detfc-ption without tria l  during peace. Thus what was Tiermittsd 
in England daring the 2nd World War with' great reluct=inc? is 
permissible in India daring profound peace. How csn such h 
’fundamental right protect-an alien or native enemy or. obstruct 
war-effort ?.

3?'Jt is useful to hqte here that'Munshi's proposal for 
suspension of fundamental rights during emergency was 
rejectpd by the Fundamental Rights Sub-Committee on tl;)? 
ground that' i t  would make those rights illusory, "This . 
decision so perturbed Ayyar th=̂ t be wrote a letter to 
3.N.Rau..."The recent happenings in different parts of,
India have ' conyinced me’ more than ever," wrote" 4yyar.. .
"that a l l  Fundam-r’htal rightis guaranteed under the _Indian 
Constitution must bt subject to public order,■security 
and safety, though such a nrov'ision may to some ertent 
neutralize the effect of the rights . gu;iranteed under the 
Constitution." Ayyar followed up'this ' letter with a note 
toTi.smbers of the sub-cofflfnittee in which he suggested th'^t

- 9 -
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i f  tbe ri,,hts were not made liable to suspension in times 
of emert^eney, the words "security-and defence o'f the state 
OF national security" be added to the already existing 
proviso". This raeaHs- that subordination of fundamental 
rights to national security would serve the purpose of 
suspension of fundamental ririhts during-emergency.

There is, thus, no doubt that retention of  these 
rit^hts dows not in any way obstruct war-efforts. There is 
also no doubt that tbeir suspension will leave a leeway f*or 
abuse and misuse of the emergency power. In his Alladi 
Krishna Swamy Memorial l e ctures33Setalvad drew attention to 
the misuse of the emergency caused by the Chines aggression. 
Le said: . ' ,

The executive prefers to use instead of the 
normal law the Defence of India Rules which 
contain no safeguard whatever. The truth of 
"the saying th'^t'the evercise of absolute power 
whets the appetite for it  and leads to its 
continued 'evercise rpceives glowing support 
from these acts of the eve cutlve

The developments during the most recent emergency 
are too notorious to be recounted. The white p'^per on 
"Misuse of.llass Ifedia During the Emergency", the revela- 35 
tions -before the Shah Coinmission, the-books by Kuldip Nayar 
and othprs. the'death of Snehlata Reddy and the torture of 
laurenee Fernandez bring into focus the need to save the 
succe eding ;.pnt r?-tions-frorfi. the scourge of such enprg-^ncy.

One may say with Gajendragadkar, J. in Makhan Singh 
that -ohe ultimate remedy a'^ainst arbitrary action li=s in -the 
evistrnce of a vi.^ilant public opinion. But' SetalvadSS 
tells us how "Tihe ruling^ party backed by a disciplined and 
noverful majority in tĥ  ̂ Union Legislature has failed to 
t' k̂'  ̂ note of "the enlightened vigilant and vocal public 
opinion". During th ' recent emergency the 'nation’ was so 
effectively t-mascui îted and the media of expression so 
carefully controlled that no voice was raised in public 
agRinst th-3 regime of emergency.

For these reasons proclamation and continuance- of ' ' 
emergency should'be subjected to more effective Parliamenffc- 
ary control and also to judicial control, in certain cas’es. 
Ti.eae controls may save the. nation from spurious emerĝ -’hcy 
pnd orevent emergency from outliving the necessity that h^s 
calltd it forth. While no fundamental right comes in the 
way oi the security of the state , suspension of fundamental 
ri^l-ts renders the individual and the* society defenceless 

nd 1 aves a leeway for misuse and abuse of emergency powpr. 
Suspension of fundamental rights during em-rgency should, 
tlfreiore, be- dispensed with.
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1. 3v6 I'': Constituent Assembly J,bates, (hereafter C.A.D.) 
1349, (Government of India Publication) i33 et.sq.
Kamath said •
"v̂ e -trust tine executive implicity. God ..r^nt th-'it our 
trust be ju t i f ie d . ’'
tie said that the British government in India, engaged 
in a life, and death struggle during the Second World 
i\rar, did not deny 'the \irrit ''0? habeas corpus .even to the 
national leaders crusading for India's independence, 
ht, therefore, characterized Article 359 as "the key 
stone-of the arch of autoratic reaction." See P.S'^3,
See also Granville Austin, The I ’̂ -dian.Constitution, 
Cornerstone oi A Nation, (1974, G-^ford) 70-75. Austin 
notes "that the fundamental rights were '.’framed among 
the carnage of ■ fundame.ntal wrongs" and "from the point 
of view of a-police const b le”. He also notes that 
A:-tides 358 and 359 "remained unpopular with the rank 
and f i le  despite the assurances of A.K.Ayyar that the 
^resident would not act "in a spirit of vandalism" and 
the arguments of A.,ibedkar and others that the whole 
Article (359) has its source, i f  not its equivalent, 
in tl!e power of the American. Congress to suspend the 
writ of'habeas corpus, qnd in the interim right to t9ke 
such action. This*provision continues to be disliked 
and feared'a decade and a half later. Id., at 71, 72, 75.

2. Id. Austin, See 71.

3. r :  C.A.D.64g. Alladi Krishnaswamy Ayyar said:

!'I d.o not know i f  Members of this House have reaa a 
recent book by Prdf'. Gorwin,- one of the;'.greatest 
authorities on Constitutional law, on the President's 
powers," Alladi'Telies-only'-on CDrwin.... Arnbe,dkar is, 
a l i t t le  more cautious than Alladi. While Alladi 
asserts that the President Lincoln suspended habeas 
corpus during-thp- civil war and "the people as a 
nation in their wisdom “nê 'ver ' questioned the President's 
power", Ambedkar said "But I think I am right in 
saying that while the power is left  with'the 'Congress, 
is also vested with what may be called the ^  inte.rim 
power to suspend the writ. My friends shake their 
heads (in dissent-). But I think i f  they referred to 
st-1 ndard-authoritv Corwin's book on ' 'the • President 
they will find that this is the position."

Pandit Kunz;,ru,a distinguished .member, s^id;
I am sure he is fam.iliar with Ogg's Government .of 

. America. Perhaps he will  regard' the book as a'
■ s-tand' r̂d book.. Ambedkar’; Yes. , That is not the only 
book. T-'ere are one hundred books on the Ancrican 
'Constitution. I am certainly familiar with' some 
f i fty  of the:m.

FOOT NOTES
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This interesting Int-rlude betrays m inadequate 
appreciation of the import-ince of a proper comparativp 
study of th  ̂ Constitutions at this fateful hour in thp 
history of la-^ia. None of thpse outstanding la\-7ŷ -̂ rs of 
tht ir times found it ntcessary to turn to thP Aciprican 
decisional law.

Liversidge v. Anderson (1341) 3 All E .R. C38.

5, Sh-rpe, R.J. The Law of Habeas Corpus (Oxford, 1975)92-93.

6 , -P ĵte Mcrrvman. 17 C'-iSvS 114, 152 (Idol)

7* Sharpe, L .  Supra n. 5̂  See 96. Ho says;

(O'Brien case) "^oes demonstrate t 'a t  the courts may
intervene where a statutory pov/er is cirercised for an 
improper purpose"* further says that-despite the 
provision*in the 1939 regulations that ".ny person 
detained in pursuance of these Regulations shall be 
■deened tq be" in lawful custody, " " it  has bepn 
consistently held that such a phrasp does not pr-'-'clude 
the courts fran determining whether the Ministpr has 
acted within thf powers conferred in the particular case.

8 . Supra, n. 3, at 545.

9.. Rakhah Singh v. State of -Pun.jab. AIR 1964 SC 381 at 40'’ .

10. Bhutnath v. S>ate of W-: st Br-n̂ a/l. AIR 1974 SC 807.

i l -  Ghulam Sgrwar v. Union of India,- AIR 13S7 SC 1335.

12./Y-..kub v. State of Jammu and Kashmir, AIR 1968 SC 765.
4 .. '

13. Id. at 771.

14. i.D.M. J-balpur v. Shukla, AIR 1976 SC 12o7.

15. Supra n. 9 .

16. Ibid.

17. Sior.^.n.- 14 at 1223. As observed by'Sharpe on the sur
face judicial review of the actual e^rercise of thf 
povjer to intern is very much a matter o f . interpret'^tion 
but underneath very much a matter of judicial attitude".
Sv.e Supra n. 5 at 97. Althou,,h the Enjilish Courts Viave 
displayed more concern during war for national secu ’̂ity 
than individu=>l liberty, no where havcr they freed 
i l lega l  or mala fide detentions from judicial control.
In one case the court said that where th^re .was a 
malicious • abuse o.f pbWcr, ev̂ ’n an act of indemnity would 
not help the detaining authority. So Wright v. Fitzg^^rald'
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In In-.ia in j-irjanâ .n ilai-ibiar the Supreme Court said that 
the presidential order under Article 359 suspending 
enl'orcement of fundamental rights should be construed 
in favour of the rights of the individuals. And yet 
the Shukla-cnurt handed down a unique decision imrrunizing 
a mala fide or an illegal detention from judici-^1 control.

18. Supra n. 1 54$ - 547.

19. Id. at 545 - 546.

20. Id. at 54 .

21. Id. at 547.

22. Moyer v. Peabody 212 U.S. 78(1909).

23. Sterling v. Constantin 287 U.S. 378 (1932).

24. Supra n. 22.

25. ‘See parte Milligan, 17 Fed. cas. 114(1861).

26. William 0,Douglas, The Right of the Peonie(Pyramid 
Sooks, 2961) 132.

27. Duncan v . Konanam^ku, 327 U.S. 304 (1946).

28. Virendra v. Statp of Pun.iab, AIR 1957 SC 896.

29. Id, at 890.

30. I d .  at 900.
31. Sc-e S Che nek v. U.S. 249 U.S. 47(1919).

32. For this paragraph I am indebted to /lustin, Sunra n.l, 79»

33. Sf-talvad, M.C.Gr^ve Einerg-ncy And Emergency Arising Out 
of The Failure of the Constitutional Machinery In 
State, (University of Madjas, 1956).

34. Id. at 11.

35. :'Jhite Paper on Misuse of Media During The Internal 
Emergency, (august, 1977, Government of India Publication) 
See especially Chapter III from P.22 for the enforce
ment of censorship.

36. Kuldip Nayar, Judgement (Vikas, 1977) See esoecialiy 
124-25 for the torture of detenus, 150 for a list of 
published high Court judges.

37. Supra n. 9.

38. Suora m. 33 at 11.
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