
INDIAN LAW INSTITUTE,NEIJ DELHI 
(UNIVEi.SITY OF NAGPUR,NAGPUR)

Seminar

On-

INDIxiN CONSTITUTj.cn s TRENDS ^ND DEVELOPMENTS 
January 2I - 2 3 5 I 9 78

/iMEND^Bii l̂TY OF FUI^DxiMENTAL RIGHTS UNDER THE 
CONSTITUTION OF INDIa

By

K.Madhavan P i l l a i

"The Government and the opposition today acreed 
that trig 'basic features' of the constitution should 
not be changed without a referendum to the people on 
the specific proposals concerned. A separate proviso 
for this purpose i s  to be added to . irt ic le;  368 of the 
c o n s t i t u t io n , . . . , , , . .  The Government Opposition 
agreement v/hich is  of fa r  -  reacnin^ inportcnce in view 
of the Parliament -  Judiciary controversy, provides 
that a referendum w i l l  be necessary in case of constitu
tional jimendinent v/hich -  has pre judicia l  effect on the 
democrduic rights of the people; abridges fundamental 
rights except -  the right to property; has a bearing on 
the holding of direct elections to che Lok flsbha or 
Sta-te Assemblies, affects the accountability of .f^ovts, -  
to the Lok Scibha or Assemblies; hr-s a bearing on the 
federal character of the constitution and the secular 
character of the state ..........

I ,  The Ba-’sic framework theory? .

The 'basic features' 'controversy whipped up after  
Kesavananda Bharsti^ case has now become an accentoble 
proposition' to their c r i t ic s  ?s well. In that case 
Mr. Justice Khanna observea, "The povjer of Amendments 
unasr artic le  368 does not include the pov/er to 
abrogate the Constitution; nor d0 'c.s i t  include the 
pov/ei' to a lte r  the basic structure or frame v/ork of the 
Constitutions Subject to.the re tent iono f  the basic 
structure or frame-work of the constitut-oh, the pov/er 
of amendment i s  plenary and includes witiiin i t s e l f  the 
pov;er to amend the various articli^s of the constitution, 
including those rel^cing to fundamental ..righrs as well  
as tnosc which may be said' to rel. te to the essential  
features" ,3



The Impllfcd limitations on the amending povj- r 
focussing from the ’ basic feacures' doc'Tine were indire
ctly accepted and higalichtcd by the majority in 
Kessvananda case. Justice Khanna was so specific and 
assertive on the basic feature doctrine. Yet the 
question t i l l  was shrouded in uncertainity as to what 
are those basic features. Silcii CJ, no doubt, made an 
iixa'5xrati-re the basic .features to incluhe
the sujH-emacy of the- con-s-.itutj,on,"republican and 
democrative form of Govt, iiecuicr character of the 
const 1 cution5 scparnoion of powers between legisldture,  
executive and j u d i c i a r y ,  federal characr.cr of the 
Constitmlon.-

Shelat and Grover JJ, further atapiifie'd that the 
amendment pov;er w j s not unlimited so as to include the 
pov/ r to abrorrce or d-scroy the basic features, th t 
tVton i f  ’.he c.ninding pow r includes .ohe power to amend 
- I t . 13(2) i t  is  not so w i q g  as to include the power to 
a^rog.c’ts or take .away the fundamental freedoms. They 
obseived that an'undersi.^nding of the, historical  
backgrounds, preaniblt,, entire scliems of the constitution 
and the relevant provision wil l '  en.'^ble one to discern 
■<:he basic blements of the constitutional structure.

Justice Khanna ina'oe i t  clfcar. amendment ,of
‘ hf> constitution necessarily contemolat--s that the 
constitu'cion has not to be abrogated. The word "amend- 
m̂ _nt" postuldtes that thb old constitution survives 
without 'the'loss of its  identity d'^spite the change and 
continues even though-it has been subjec ed to al ’̂ cra- 
tions. As a result of the amendment,, the old constitution 
can.)Ot be des royed and done away wrc.h, i t  is  retained
tnough in the amend-od form. What then is  m> nt by

re'-.entj-on of the old constitution.  ̂ It meahs the 
retention of :̂nc basic ,s:ructure or the frame .work of  
the old constitut ion. i-mere, retention of some l^rovisions 
of the old constituticp -̂ Mo basic structure
or framev/oi'k of the constitution has b>̂ en aestroycd 
would not amount to-rctfenticn of the old constitution. 
Although it  is  permissible under the poB'er of amendment ■ 
GO u.ffuct changes, howsoover important and to adopt the

system to .requirtment of the changing, condi.tions it
is not permissibli- to touch the foundrtions or alter  
th-̂  basic institutional pattern,

Kti^aavananda only an ^xotonsion of Golakn.ath.s.

The bo sic features doctrine .enunciated by the 
majority in Kesavananda evoked -apprehension to the then 
ruling party. Kesavananda decision is  only an ex'cnsion 
of Golaknath even' though the 24th and 25th amendrnents 
c-xct.pt thfc'last part of the la t t . r  WL.ve valid'’ted. It is
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an cxttnsion in the sense that uhcre as in Golaknath, 
fundamental rights alone l̂;er•e maoe beyond the reach of 
>:h^am'. tiding pov/'..r of the Parliament, In K^savananda 
che basic featurtss i . e .  the v/idar area of th-s 
consti*.ution is  piucksd out of Parliament's amending 
pov/e.r,,

■ri.Lte''!Pts.,tQ rfcveise or diluce the basic structure theory;

Tht impact and implication of the basic features 
concept was foreseen by the chon ruling party that 
mouh'cing pressure was exerted for a r..consideration of 
the theory. I t  i s  in this bi^ckground that the then 
Cuie.f Justice of the Supreme Court passed a written order 
suo moto on an oral request by thu attorney general on 
20-1-75 to reconsider and rtvi^w i t s  vitw in Kesavanonda 
L.ecision as to whether tht theory of basic structure 
propounded therein and the Bank Nationalisation ease® 
was corrtctly decided, xill che thirteen judges part ic i -  
po^cd CO dt-cide ':he two (.^uestions. This i s  anoth. r 
inscancG the highest court of the land, the guardian
anci protector of c iv i l  l ib e r t ie s ,  b. comes so fec'blc 
and sensitivt. .to be influenc-d by certain extrneous 
philosophy than the onv. contemplated by the constitution,

Thu ^dttorney General highlightc-d the impact of the 
bo sic struc'-ure doctrine by referring to a decisionf  
wh-.*-ein clause 4 of th  ̂ 39th cons  ̂ itutional amendnont 
was Struck down,' That li ligr.tion is  going on the • 
concept of b^sic stractu_’e "in most of the High Courts 
v/ith the prob'^bility of conflicting v3 ews on the same 
issu-r,. Hence .Jhe at:torn-y general canvas^sed the 
immedi<.ne necessity of a reconsideration of the basic 
structu-i'e concept by the Supreme Court., The arguments, 
were eff* ctively countered by Hr. N.':.,Palkhiwala who 
srgut.d’5 ir i :^rallaj  that such rt,considera :ion w i l l  be 
abnoxious to the procedure and tradition of the Supreme 
Court,'thdC the.Bencn which was not larger than the one 
which gave tae ruling in KeSrvananda should not seek to 
reconsider that decision. To "! inquiry by Beg J.Cas 
he then was) whechyr a c l a r i f i c .tion wasnot n.cessary,
Mr. Palkiwala replied thet i t  did not require a fu l l  
bench to r .consider th'  ̂ decision. On th^ third d.' ŷ of 
hearing a surprise annoanffiement dissolving the Full  
B nch w.'s made by Kay CJ. He directed that the constitu-  
cion Bench would f i r s t  he*r a pending matter from 
-iindhrc' Pfad^.sh v;htre tae issue of 'b . 's ic  structure had 
been raised, and a larger Bench would sit i f  thct 
Consticu'’ion Bench was of such opinion after the he. ring.
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Fundameni:al Riphts UnamendablLS

In Golakn>-.h^ a 6 to 6  m a j o r i t y  of the Suprems 
Couit - o v t r r u l G d  the m a j o r  pr ' n i s ‘, s  in Sankari Prasad^ 
and Sujjan Singh,"‘-0 casus by holding that amtndmc-nt Act 
of ths Con titution is 'law' as djfined in Article 13(3) 
and so such law should undergo th-. r i g o r o u s  test  of  
Article 13(2 )t It was also held that'Article 368 en
visages only the procedure for Amendment and d o e s  not 
confer 'a pow^r to amond' v^hich is  not contamtd in the! 
legislr-.izlye l is ts  and i h o r c f o r e  P,-,rliara6nt i s  quite  ̂
incompeu'ont t 6 ‘'abriQT;,t "fuhdam&ntal riglits-.-— It-w^Lg .glso-_ 
sounded that a Constituent Assembly mi?y be set up by 
Pariiarafent undtr i t s  residuary power to effect amendment 
to fundara>^ntal right s. [

The raajority stressed the sarcrosanct chr'rrac'tsr 
of funddmencal rights. Hence' some implied limitations 
must be inferred against uncontrolled pov/er of amendmentii 
'This implied limitation is  given a furth.-r dimension by 
the jadg-os wiio endorse the basic feacure concept in 
Kesavjnanda by ^.x':ending i t s  coverage to a l l  such basic 
f^r, ouros.

The leading Minority Judge in Golaknoth, Wanchoo J-. 
(as he then v;as) brushed aside, as a mere 'argument of 
f e a r '1 2  <— when it  was canvassed that a Parliament with 
a comfortable majority could do av/ay with fund ’mental 
rights.

Provcations bv Golaknoth Decision;

However the subsequent developments jnd invasion 
over fundamcn';3 l  rights h '̂ve uxposed the truth thot i t  
was not a m r^ "argument of fear" but one of possible 
eventualities which has m<:.teriali sed,-^3 Most of the 
amonG:nents to ' fundament-1 rights after Golakn' .̂th case 
exc,raplify chat .tht. extcucive was so adamant to use the 
Parliament as a mert,'pui3pot and a convenient instrument 
to aggranoise mor', power-s and to deprive the judiciary 
and the citizens of their logitimace jurisdiction and 
privileges envisaged under the constitution.

The 25th Constitution amendment by inscr-ting Article  
310 has authorised th'o State Legislatures to ignore 
totally the fundamencal rights under Article 14,19 and.
31 in the guise of impZamenting the dirccL.ives und'-r 
.^rticle 39 (b and c ) .  In ocht--r words st ie  legislatures  
can make laws to impi^m-nt the"dirtctiv^s und^r 
-irticle 39(b and c)14 thereby indirectly invading over 
th-, fund mwn'..al rights under Articles 19 and 31. This is 
an autiiOriSction to 1 -gislatures to amend in effcct,

-4 -



though indirectiy, the a’̂ ovc guaranteed rights. That 
what the 1 gislatures are not comp'rtc^nt to do directly  
under the Constitution can now ptrform easily in an 
indirect way and hence this i s  investing with Idcus st'^ndi 
to legis latures which otherwise are not having. This 
is  nothing but the commission of a fraud on the 
Constitution. .

Jndicial Review -  a Basic Feature;

The only consolation to this desp-rate situation 
is  provided by Supreme Court in Kesavananda' decision 
when a majority asserted.the right and jurisdiction to 
adjudge whether there is  correlc,tion b.^̂ tween the impugnod 
Ibgislat-uon and the d irect iv .s  under Art* 3S(b) and (c ) ;  
Hence the second partly of j irt* 3lC introduced by the 
25th amendment was held one of excessive delegation. 
Justice Khanna boldly assorted th-'t i-he second part of 
N'lt.SlC contci ns seeds of national disJi^^egratipn by 
empowering states to make laws with a reg;Lonal or local  
basis. This assertion is  reinforced by the basic 
feature doctrine when the Judges cl-irified that judic ia l  
revievf is  Lhe basic structure of the constitution and the 
vesting of pov/ r̂ of exclusion of jud ic ia l  review in a 
Icgislaturt. including Styce lt.gislature contemplcit.d by 
Art.SlC strikes the basic structure: of the Constitut i on. 16

Pernap-s this,farsigh-c..might, be one of the,reasons 
why the architects of :he constitution gave due importancG 
and sanctity to fundamental rights and protect the 
citizens from the onslaught of lX'.citive and Irgislaturc  
by investing jud ic ia l  powLr to the higher courts. Even 
during the independtnce — struggle when "he foreign 
rulers imposicd control over the press and personal 
freedoms the national lead..,rs deprecated such invasions. 
Having s- cur r̂d indepeneence the makers of the constitution 
naturally thought i t  wise-to give primacy to such 
basic rights.

PUKPOSE OF FUND^ ÎENTAL RIGHTS;

History of nations speaks that the clashes between 
Che subjects and.the rulers v/ere mainly over the 
aggrandisement.of powers :in the la t te r ,  H ving fought 
out and secured independence most, of the ncJtions gtive 
primary importance to .ensure the b^sic rights of the 
Individual from the onslaught of ex^,cutivo tyrancy and 
Ivg is iat ive  invasion. The B i l l  of Rights was to 
withdraw contain subj.'ccs from the vicissitudes of 
po l i t ica l  controversy, to pi. ce them beyond tht. reach 
of majorities and o f f ic ia l s  to establish them as l . g a l  
principlts to the applied by the courts. One’ s right to
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l i f c ,  llb...rty 3nd property, to frii.- sp cch, a free press , 
fr:edom of worship and ^ss nhLy and oth.r fundam..ntal 
rights may not be subni't^d to vote; tli,.y depend -?S 
th'. ou tcome of no . lections". 17

A b o v e  v i b w  o f  t h e  l e r r n : d  j u d g . .  i s  e q u a l l y  
a p p l i c c ' b l c  t o  t h e  fundnm-^ntr^ l  r i g h t s  i n  o u r  C o n s t i t u t i o n ,  
Y . t  a n o t h . . r  m o t i v a t i n g  f o r c e  wa''- a l s o .  t h c v ^  b t h i n d  t h i ,  
i n c o r p o r d t i o n  o f  . h u S o  g u a r a n t ^ v i d  f r e e d o m s ' i n ' t h e  I n d i a n  
c o n t e x t .  The G a n d h i a n  P h i l o s o p h y  t h r t  t h e  m e a n s  s h o u l d  
b e  'oC jua l iy  j u s t i f i a b l e  a s  'ch .  e n d s  h a s  i n f l u e n c e d  t h e  
maker .s  o f  o u r  c o n s t i t u t i o n , ' : h a t  t h e  a-* t a in e m .^ n t  
o f  s o c i o - e c o n o m i c  j u s t i c e  s h o u l d  be  c o n s i s t e n t  w i t h  
tht> p r e  v a t i o n  o f  t h o  v. s lu '/s o f  i n d i v i d u a l s  l i f e ,
H'-.nco thi. obj c.ives in the constitution particularly  
envisig--d in P..rt IV are to bt. balanced vith the froedcras 
guaranteed in Pc-'rt I I I  of the Con^citution. Here in 
we witness cn'- noval exp̂  rira.nt of 'democratic socialism' 
chat cho KtpUl'lic of Inciia has launchv^d in the mid 2 0th 
cen.ury,

id GILS A BAuIC Ftl^MKw'ORKt

Frv.bdom against d i s c r i m i n a t i o n , the S b v e n

frcedomsl^, fr ,̂ dom of person, 20 protection against 
exploi-t-ation,2 1  right to re l ig ion . 22 cultural and 
.ducJtionsl rights to minorities,23 right to nroperty,24 
and tht. right to constitutional r e m e d y , 25 thcsL are- 
broadly the I'r^edoms guaranteed under Part I I I  of 
ho ConSGitution of India. None o f t h - s e  freedoms can 

bt absolute and unwarnished. In fact s-.curing absolute 
freedom is  nbnoxious and inpr.:cticable in a ol-dcr'd 
society and honcu there can be only regulated f r  udom. 
‘i'ĥ .r foro each of the bovr fru doms is  qualified by 
some restriction, in i t s  -x.rcisc.

T h e s e  f r e - d o m s  f o r m  an  I n t e g r a l  p a r t  o f  t h e  b a s i c  
s t r u c t u r e  o f ' o u r - b o d y  p o l i t y  and  t h f t  n o  P a r l i a m e n t  
c a n  t r e n c h  u p o n  o r  S l i c c  dot/n t h  - - . ambit  o f  t h r s e  
f r e e d o m s " ,  ' H ow ev  r ,  K h a n n a  J ,  i n  K c s a v a n a ' n d a  c a s e  
r l r h t l y  p r o v i d e d  a  r e s f c r v a t i o r i  t o . t h i s  p o s i t i o n  when he  
h 'o ld  t h a t  th^- r i g h t  t o  p r o p t r t y  do., s n o t  f o r m  p a r t  o f  
t h e  b a s i c  s t r u c t u c t e  o f  f r a m , tw o r k  o f  t h e  C o n s t i t u '  i o n ,
V/ĥ n tno right to proptrty is brought outside the 
basic frami-^work of the Constitution, the Parliament is  
fr*e to am̂ nd Artic le  31 any way it  l ikes with in 
tho scopc of artic le  368, provided the power is  not 
otherwise abused?^^ Therefore, t h l . g i s l .  ture and 
•executive ne^d not arrog.'te ag îinst the judiciary on 
Lho excuse of putting blocks in th e  way of streamlining 
sociolism.
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HOW' THE EXERCISE OF TIIE FUNDaMEMTAL FFG3D0MS IS REGULATED 
BY CONisTITUTIGNS;

The Constitution empowers the St tc to imposQ 
.restrictions by lav/ in th.. txfercise of the frGedoms, 
provided such rescriction: arc with in the pi-rmissiblc 
limits en^oinod in the corresnonding provisions* In 
this proccss the wisdom, of the legislature w i l l  be 
scrutinised by the judicipry which is endowed with that 
duty expressly by the Consul‘uiion. The recisonabl'-ness 
of th^ legislativt. restrictions w i l l  be sti-'^nd^rdised by 
tht; higher courts,. Here in l ies  the dynamic role committed 
to the judiciary in i ts  inteiprct.Hion of ''a living and 
growing org&nism'' to bj=i mndc vi-ble to the chtnging needs 
of the Society, In the discharce of.this onerous duty 
the Court is  not cxp.ected to endorse thi; mere po l it ica l  
or adminiscrative expediency of the Government, On the 
con r- ry the court should evaluate the Social values 
involved in the freedom with the social values involved 
in the particalc.r measure and strive to make a balance 
in the light of thi. Constitutional Philos,ophy and not be 
influenced by any other Philosophy, Po l i t ica l  or Economic. 
Given such a treatment the necessity for any formal 
amendment to fuhdamon'c, 1 rights may be ruled out* A 
sophisticated judicial  process v;ith an awareness of the 
contemporary socio bcocromic problems w i l l  fncilitote  
the reconciliation of fundamental rights v;ith social 
control without e ting away the contents of such freedoms. 
I f  the judiciary fail.s to discharge this constitutional 
r.,sponsibiliry, it  maylead to an impasse v;hich can bo 
settled only by placing the matter before the people.
Thus r<-ferendum com- ŝ in the picture as a lest resort.

People*s Participation in the Amending Froccss;

Populcr m i l  in a democratic framework may be 
ascertained through the initiation and proposal of 
Constitution am̂ ^ndments, to popular approval as in Swiss 
Constitution and a few American St'•tes Constitutions, 
Coni:rary to this the Denmark, Ireland, australian and 
most of the ‘Atnerican ot "‘ces Constitutions rt.ouirc the 
proposed amendment to be actually referred to the people 
after i t  'has b-..en pasc'..d by the legislature, A third 
metiiod provided and followed by countries like Belgium, 
Denmark, Holland, Sweden rnd Norway is  that the leg is 
lature haa 'power to make amendments but is  f ina l  passage 
is deferred t i l l  the general election when the people 
may express- eheir viev;s upon the proposal in voting for 
t h e  candid t e S  of the ^ lect i9n,^ ' Tĥ -.se C c i t ' g o r i s s  of 
cim̂ nding proccss as such are unsuited to the Indian 
Context,
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Under th:. Cons c it union of India most of its  
provisions can be nnend.d with in the range of /.rt,368.
But th-. 'vsscntial or bosic fe:,cures which'inc' uce fundo- 
ment. l rights l,1 so aie not -m<ndcblc. under .ir^.368,
An̂  ̂ cn.n^L th'rein demands thi mandate of the ’̂ oople.
H,.nce tĥ . Government Opposition report d -encnt^ to 
cdopt Gĥ  ref,-r>.ndum dcvicc is quite commend ble ar)d 
a matt, r of profound significances and br^^akthough* The 
agreed basic fc' turLS aic thus sought to be rjrot^ci.d 
from the imm-'dlate cohvcnionce of the ruling loartics.
This v/ill give a new and added dimension to the 
O0V--r.^ignty of the people in India 's d mocr-itic fram work. 
The unpleasant developm..nts India witnessed in thcjrec.nt 
post convince that the circct S' notion of the people 
on vita l  ma-.t'.rs is not only dvsii:;ble but im'o rativ...
Th.. s feguard involved in ch'' 2/3 reoai'rcment to am.nd 
c<.r Tin piovisions of tho Constitution can be whirtled 
doivn by the cxv^cutive which ends to have a firm grip 
ov.: the Parliament and ^h. r by reverse the v ry concpt  
of accoune.bility. Ouch disasterous situations c^n be 
av-.rt d by cdh ring, to referendum.dv^vice, This w i l l  
pr-ovide an insui nee against a p-rcy with overv/he Iming 
powers pl.ying ducks and ar,,kus wi 'h the constitution, 
it W i l l  uigali^ht '.he f.ict that ^n the ulnm t-a analysis 
P. riiament ±s only an instrum-nt of the ■''eopl-.-s v/ill, 
and it is not necossariiy or alway-s the sole reT^osi-^ory 
as th.. p -oples Sov-. i eign:y?8

Th- gigantic size of che tloctcrate and the vast 
i l l i . a ia c /  of our population might î e pioj .ct d to 
attack the r-f-r.noum idta, that is  not feasible and 
c n be only a force. This argum.nt fizzl.  s out in 
th. light of successful woricing of the Univ.rsal adult 
fr. nciiise "since ihd^'oencenee. If. the reported agree
ment IS iespecc^d i t  v/ill be onLy vindicating ;̂hc st n̂d 
takan by ;he majority in Golakn-ith and fu l ly  conccding 
the basic fram^.work concept evolv.d by the 7 judges in 
Kcsav:'nanda. Th-.se are truths-v/ith must be engrafted 
and institutionalised in our body polity.

Yet ano'h.r Problem;

Such changes rec^uiring r,f...r,ndum i f  in roduced to 
i-.rt. 368 "by the Parliament v/hat w i l l  be its  f  te and 
ut i l i ty .  The same P rliament or a reconstituted Par l ia 
ment IS not barred from amending this nc,v;ly_ in'erted  
ciauae to ^irc. 368 <̂ nd bring status quo auto. I f  i'he 
pr sent P'Tliam^nt is  competent co insert a chani,e to 
x'»rt. 368 d fui ure Parliainent is  equally con"> .-'i'cnt ' ô 
undo the sane. Therefore a chang- to ..rt. 338 sanctified 
by r>-f.r^ndum alone is  th  ̂ s...lvation to introduce



refcrt.naam as the only method for araGndmGnt of tho brsic
f t a t u r o s  o f  o u r  C o n s r i c u t i o n .

POINTS BKOUUI-IT OUT FROM THE .ABOVE DiSCUSJIONS .ARE;--

1), ’■ Basic fo.itures of the Constitution are not
amend, blta by the Parl iament,

2) Fund mental rights cxcept ripht to prdp^rty 
form ons of the baSic fsc’turcs,

3) Corresponding provisions o'f r(^ason?ble r,.si rictions
^ndow the judiciary to balance 'he individual 
rlP'hts wi'.h social con rol so as to achive social 
juiitice, -

4 )  I f  the jud ic iary"  f a i l s  or he s i t  at. s to discha.r[»G 
th is  c o n s t i tu t io n a l  duty o f  baIriicl'ng-thO' 
c o n f l i c c in g  in.^^rebts, the matt r  may Ciltimf-tcly 
taken to  the p o l i t i c a l  sovureigni

5 j  H o n c o  r b f e r e n d u m  i s  d i e  f i n a l  r^nd l a s t  r . s o r t  t o
amend fu n d a r a * - n t a l  r i g h t s .

6) During the , eneral elections the proposed changcs
may'he put to .,h(. choice, of tiie <, lectorrr'je whose 
V'^rdict should guide the du,s;-iny of .’tht n'^tion 
and th f und ■'m-ntal lc.w of the land.
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6 .  I n d i r p  N e h r u  G a n d h i  v .  R a 1 i n  A I R  1975 . 3 . C .  
2299 .

7 » C l a u s o  4 p r o v i d . s  t h a t  " N o  lav/ made  b y  P a r l i a m s n t  
b ^ f o r o  t h e  c o m n iG n c e n e n t  o f  39t h  i im e n d m c n t  A c t ,  
1975 , r u l ' t i n g  tli;^ e l e c t i o n  p e t i t i o n s  a n d  m ^ ' t ' . r s  
c o n n L C c e d  t n - r e w i t h  s h e l l  a p p l y  s h a l l  b e  d e e m . d  
e v  . r  C o ' h . ' v e  a p p l i - d  t o  t h e  e l e c t i o n  o f  -i h^
P r i m e  M i n i s t e r  and  t h e  S p e  k^^r .  I t  p r o v i d e s  th: : , t  
t h e  e l e c t i o n  o f  th-- a f o r ; . s a i d  p e r s o n s  s h a l l  n o t
b e  v o i d  o r  o v e r  t o  h a v e  b e c o m e  v o i d ..............I t
d ' ^ c l a r o s  th .  t  n o n  w i t h  s t a n d i n g  a n y  j u d c c r a c n t  o f  
a n y  c o u r t .  3u c h  e l e c t i o n s  s h a l l  c o n t i n u e  t o  b e  
v r . . i d  a n d  s u c h  j u d r e m e n t s  s h a l l  b e  d e e m e d  a l w a y s  
t o  h - v e  b . e n  v o i d  a n d  o f  n o  e f f . ^ c t "  »

8 * i i l K  1967 d . C .  1643 .

9 .  ^ I K  1951 SC 458 .

10 .  - i l R  1965 S . C . 845 .

I I .  T h i s  v i c v ;  c r e a t e s  a n o t h e r  p r o b l e m .  I f  P a r l i a m e n t  
i t s e l f  h a s  n o  l o c u s  s , - n d i  t o  am end  f u n d a m e n t a l  
r i g h t s  h o w  c a n  i t  c r , :  t o  a b o d y  w i i i c h  w i l l  amend 
f u n d c i m e n t a l  r i g h t s .

12 .  aTR 1967 3C 1643 a t  1673 .

13 . T h i s  i s  i ^ v i d ^ n t  f r o m  t h e  im p  c t  o f  24t h , 25t h ,  
38 t h , 39t h  a n d  p ^ ^ r t i c u l  T l y  th t .  42nd c o n s t i t u t i o n  
a m e n d m e n t s .

14 . T h e s e  p r o v i s i o n s  a r . .  a i m e d  1 1  p r o v i d i n g  e q u a l  
d i s t r i b u t i o n  o f  m a t e r i a l  r . s o u r c e s  and  p r  v e n t i o n  
o f  c o n c o n e r : L x o n  o f  w . . , i i t h .
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ls .  This part says ” .........  and no lav/ containing j
declare': ion that is for giving t f fcc t iv e  such 
po l i t ic ios  stirll be c?ll^d in question in any 
court on the f r̂ound th‘ t i t  di'^s not give e f f tc t  
to such policy*'.

16. For more details See Kesavananda di-cision.

17. 'lAfest Virginia tJt^tc Board of .Ijduc^tion v. Barnet"'c. 
319 U.S. 624.

18. iirts.14-18.

19. r̂t, S.19.
20. ■ i^rts, 20-22,

21. .-.rts,23-24.

22. .jrts,2SrS8,

23. ^rts.29,30.

24. ^irts,31.'

25. Arts.32.

26. In tiiat context th^ rtlv^vdnce of 9th schedul'  ̂ in 
the constI'cu':ion is totally diluted consid ring 
the original purpose of i ts  Insertion. In fret 
the 9th schedule has been enorpiously misused by 
giving blanket protection to lews which have not 
..ven remote bearing cn agrarian reforms.

27. For an exhaustive, analysis of am nding process 
in various constitutions s-̂ e ~  Markandan "The 
Amending Process and Constitutional amendnL̂ nts 
in the Indian Constitution''- 1972.

28. ’ See the editor ia l  report in "The Indian Txpress” 
dat.d, 3-1-1978.
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