INDIAN LAW INSTITUTE ,NEW DELHI
(UNIVELSITY OF NAGPUR 4,NAGFUR)

Seminar
On

INDIaN CONSTITUTLONs TRENDS AND DEVELOFMENTS
January 21-23,1978

AMENDABLLITY OF FUNDsMENTAL RIGHTS UNDER THE
CONSTITUTION OF INpIa

By
) *
K.Madhavan Pillai

"The Government and the opposition today agreed
that the 'basic features' of the constitution should
not be changed without a referendum to the people on
the specific proposals concerned, 4 sepaTrate proviso
for tuis purpose is to be added to .rticle: 368 of the
conStitution,eeeesess Lhe Government Opnosition
agreement which is of far -~ reacning importence in view
of the Parliament - Judiciary controversy, provides
that a referendum will be necessary in case of constitu-~
tional amendment which ~ has prejudicial effect on the
democratic rights of the neoples; abridzes fundamental
rights except - the right to propertys; has a bearing on
the holding of direct cslections to the Lok Sabha or
State Assemblies, affects the accountability of Govts, -
to the Lok subha or Assemblies; h-s a be-ring on the
federal character of the constitution and the secular
character of the statCeeasss"

I, The Basic framework thcorys:.

The 'basic features' controversy whipped up after
Kesavananda Bharzti2 case has now become an accentable
proposition to their critics es well. In that case
Mr. Justice Khanna observea, "The nower of Amendments
under article 368 does not include the power to
abrogate the Constitutiong nor do-s it include the
powei to alter the basic s'ructure or frame work of the
Constitutions Subject to.the retention of the basic
s-ructure or frame-work of the constituf.on, the power
of amendment 1s plenary and includes within 1*self the
powar to amend the vorious articles of the constitution,
including those reloting to fundemental ;righ:s as well
as tnosc which may be said to rel.te to the essential
fecturcs',
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The implied limitations on the amending pow T
focussing from the 'basic fea:ures' dectrine wgre indire-
ctly accepted and higanlightced by the majoraty in
Keszvananda case., Justice Khanna was so specific and
assertive on the basic feature doctrine., Yei the
guestion t1ll was shrouded in uncertainity es to what
are those basic features. ©Sikii CJ, no doubt, made an
iYrustrative spumeration of the basic features to inclufe

the supremacy of ths- cons . itut.on, rcpublican and i
democrative form of Govt, beculer ch. racter of the
consticutlion, scpavasion of powers betwaen legislature,
executive and judiclary, foderal characrer of the
Constitution,-

Shc¢lat and Grover JJ. further amplified that the
amendment powser wos not anlimited so as to include the
pow r to abrogcte or dsstroy the basic features, th t
even 1f +wne wninding pow T includes .she power to amend
.1t.13(2) it is not so wiac as to include the power to
ahrogsts or take away the fundemental frecedoms. They
ozscrved that an undcrsionding of the historical

be ckgrounds, nrcamble, entire scheme of the concstitution
and the rileévent provlsion will ensble one to discern
vire basic elements of ths constitutional stryciures,

Justice Ihanna mdue it clear. that amendment of
“he, constitution nescesssrily contemnlat-s that the
consiitution has not to be ebrosated, Ths word "emend~
m-nt" postulates that the old constitution survives
without the loss of its identity d.snite the change and
continues cven though-it has been subjcc e«d td altcra-
tions. 4as a result of the amendment, the old constitution
cznaot be des royed and done away with, 1t is ratained
though in the amendsd form. What then is me nt by
“is recention of the old constitution. It means the
revention of <nv basic s:iructure or the frame work of
the old constitution. A-mere. retention of some provisions
of the old constituticr oves th s} *hHe rasic structure
or framcwork of thc constitution has b.eh destroycd
would not amount to-rcvsntlon of the old constitution.
Althougii it is permissiblc under the poweéy of amshdment .
to o«ffuect cnanges, howsoover important and to adopt the
sy stem to.recuivement of the changing conditions it
is not p.rmissible to toach the found:rtions or alter
th. basic institutional pattern.

Kesavananda onlv an exocnsion of Golaknaths

The basic fiatures doctrine enunciated by the
majority in Kesavananda evok:d apprehension to theé then
ruling party. Xesavananda decision is only an cx-c<nsion
of Golaknath cvsn though the 24th and 25th amendments
<xcept the last part of the latt.r were validstcd., It is
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an cxtension in the sense that vhcre as in Golaknath,
fundam=ntal rights alone were mace bcyond the reach of
chq am: hding power of the Parliament, In Kasavananda
che basic features i.e. the wider arca of thz
consti~ution 1s piucksd out of Parliament's amending
power,

artenpits to reve:s¢ or diluce the basic structure theory:

The impact and implicetion of the basic features
concept was forsscen by the then ruling party that
mounting pressurc was c¢xXerted for a roconsideration of

hc tieory, It 2s in this buckground that the then
Chief Justice of the Suprem¢ Court pass.d a written order
suo moto on an oral regucst by the attorney gen<ral on
20-1-75 to reconsider and Treviow its view in Kesavananda
ceelsion as to whethsr the theory of basic siructure
propounc.d thercin and the Bank Nagtionalisation casc
was corrvctly decided., a1l the thirteen judges pertici-
pared ¢o decide che two cucstions. This 1s anoth.r
instance gt the highcest court of the land, the guardian
ana protwctor of civil libertics, h.comcs so fo:ible
and sensitive Lo be influcnc.d by certain extrmeous
pnilosophy than the on. contcmplated by thce constitution.
“% The attorney General highlighted the impact of the
bosic struc:iurc doctrine by referring to a decisionf§
wn..ein clause 4_of the 39th cons itutional amendnsnt
was scruck down. That litigetion is going on the
concept of bosie siructurse 1n most of the High Courts
with tHe rnrobability of conflicuing views on thc same
issu+. Hence .ths attorncy ceneral canvessed the
immediatsc noecess,ity of a reconsiderction of the basic
struc.cure concent by the Supreme Court. The arguments.
were eff ¢tively countcred by lr. N, '.Palkhiwala who
argu=d, in:cralia, that such reconsidecra:ion will be
abnoxious to the procedure and tradition of the Suprome
Court, that¢ the, Bencn which was not larg.r taan th: one
vhicli gave tae ruling in Kescvananda siould not s<ck to
reconsider that docision. To = ingairy by Beg J.(as
he then was) wheoher a clarifac-tion wasnot n. cessary,
Mr. Palkiwale rcnlied thev 1t did not require a full
bench to r .consider tne decision. On the third day of
hooring a surprise announeement dissolving thc Full
B iich wos made by Ray CJ. He discetcd that the constitu-
tion Bunch would first he.r a pinding matter from
andhre Prad.sh where taou issus of 'b-sic structure had
bzon raiscd, and a lerger Bench would sit if thet
Consticurion Bench was of such opinion after the he ring.



-4~

Fundamenial Rishts Unamendablce:

In Golakn.%h8 a 6 to B majority of the Suprems
Couirt.overruled the major pr-miscs in Sankari Prasad®
and Suyjan Singh,+0 cascs by holding that emendment Act
of thes Con titution is 'law' as dofined in Article 13(3)
and so such law shiould undergo th-. rigorous tcst of
Article 13(2)¢ It was also hcld that Article 368 en-
visages only the procedure for Amcndment and does not
confer 'a pow.r to amend' which is not conta:ned in the!
legislavive lists and tnercfore Parliament is gquite
incompetent to abridyé fandamezntal rights. - It-ves .also.
sounded that a Constituent aAsscmbly mey be set up by
Porliament under 1ts rcsiducry power to effouct amendmeny
to fundam.ntal rigth.ll {

The majority stresscd the sarcrosanct character
of fundeémencal rights. Hence some implicd Limitations
must bc inferred against uncontrolled powsr of amendment.
This implied limitation is given a furth-r dimension by
the judgoss who endorse the basic fecature concept in
gésavananda by oXtending 1ts coverage to all such basic
foallTCSe ) )

The leading Minority Judge in Golaknoth, Wanchoo J.
(as he then was) brushed aside, as a mere 'argumcnt of
f ar'l2 < when it was canvassed that a Parliamsnt with
a comfortable majority could do awey with fund mental
l‘lghtS.

Proveations by Golaknath Decisions

Houcver the subscguint developments and invasion
over fundamcnczl rights hove oxnoscd the truth thot 1t
was not a m r. "argument of fecar" but one of possiblc
eventualitics waleh has motorialised.*3 Most of the
emenduents to ' fundament-l rights after Golakn~th case
exemplify chat the execucive was so adamant to use the
Pariiament as a mere pudpct and a convenient instrument
to aggranalse mor. povers and to deprivc tnc judicialy
and the citizens of their legitimate jurisdiction znd
privileges envisuged undcer ihé constitution.

The 25th Constitution amendment by Iinscrting Article
31C Has authorised thws State Legislatures to 1gnore
totally the fundamencal rights under Article 14,19 and
31 in the guise of impl2menting the dirceiives under
artucle 39 (b and ¢). 1ln other words st te legislaturcs
can make laws to imEl;mvnt the dircetives under
srticle 39(b and c¢)14 ther.by indir.ctly invading over
th. fund men-al rights under drticlcs 19 and 31. This is
an autworlsction to l-g.slatures to amend in effcet,
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though indirectly, thc ahovc guarantced rights. That

what the 1 gislatures are not computent to do dircctly
under the Constitution c2n now perform easily in an
indircet way and hence this is investing with locus st-ndi
to legilslatures which othcrwise are not having. This

is nothing but the commission of a fraud on the
Constitution. .

Judicial Review = a Basie Featuyrc:e

The only consolation o this desp.rate situation
is provided by Suprems Court in Kesavananda dccision
when a majority asserted .the right and jurisdiction to
adjudge whether thsre is correlation botween the impugned
legislatron and the dirvetiv.s under Art, 39(b) and (¢).
Hence the sccond partld of art. 31C introduced by the
25th amcndment was held onc of exccssive delcgation.
Justice Khanna boldly ass.rted th-t the sccond part of
15 431C contal ns sceds of national disfsfhegration by
empowcring states to make laws with a reg:onal or local
basis. This assc¢rtion is rcinforced by the basic
fecature doctrine when the Judges cl-arified that judleial
revicw is the basic structure of the constitution and the
vesting of pow.T of exclusion of judicial rsview in a
lcgislature including Stutc legislature contemplot.d by
Art,31C strikes the basic structurs of the Constitution,16

Pcernaps this. farsight might Me one of the reasons
why the architects of :he constitution gave due importance
and sanctity to fundamental rigchts and protcct the
citizsns from the onslaught of «x.cutive and lrgislaturc
by inv.sting judicial power to th- higher courts. ETEven
during thc -indepcndence =— struggle when “he foreign
rulers imposed control over the press and psrsonal
froedoms the national lead.rs deprccatcd such invasions.
Having s curcd indepenconce the makers of the constitution
naturally thought it wisec.to give primacy to such
basic rights. : .

PURPOSE OF FUNDAMENTAL RIGHTS:

History of natilions speaks that the clashes betwoen
the subjects and the rulcrs were mainly over the
aggrandisement of powersi'in the latter. H - ving fought
out and seccured independence most. of the nations gave
primary importance to.ensure tié basice rights of the

~individual from the onslaught of ex.cutive tyrancy and
l.gislative invasion, The Bill of Rights was to
withdraw contain subj-cts from the vieissitudcs of
political controversy, to pl.ce them beyond the recach

of majoritics and officizls to establish them as l.gal
principles to the applied by the courts. Onc's right to
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1ife<, lib.rty and propw.rty, to fris sp cch, a frce press
frzcedom of worship and c¢ss mhly and oth.r fundemuntal
rights may not be submii-ted to_votes th.y denend as

th. ou.-come of no .lictions",17 '

apbove view of the leorn:d judge is cqually
applice ble to the fundomentel riphts in our Constitution.
Y_t anoth.r motivating force wa--also there behind thi
incorporation of ihuese guarant.cd frecdoms in the Indihn
contixt. Th- Gandhian Philosophy thit thc m.ans should
be cqually justifiable as th. ¢nds has influsnced the
makers of our constitution, chat the attaincment }
of socio-.conomic justice sliould be consistent with
the pree.vation of the velu.s of individuals lifcz,
Henee the obj c.dives in th. constitutlon particul irly
cnvisgg.d in Port IV arc to Le balanccecd with the frceccdoms
gusranteed In Fert III of the Conwtitution. Here in
we witnees one noval oxprim.nt of 'democratic socialism!
chat che iepublic of India has launch.d in the mid 20th
CCH . UT e

FUNDAMUNTAL 0 IGLS = 4 BaoIC FRaMEWORK:

Fr.odom against discriminacion,1® the scven
froeedomsl®, fro dom of person,20 protection against
cxnloitation,el right to rcligloné22 cultural end
.ducational rights to minorities,=3 right to nrop-rty,24
ana the rigiht to constitutional remedy,25 these ere
broadly the sr_cdoms guaranteed under Part III of
h- Consc¢izution of Indie. HNone of th-se¢ frecdoms can
be absoluzc and unwarnisned. In fact s.curing absolute
frcedom is abnoxious end impracticablc in a order-d
socirty =nd hencce there can be only regulated fr cdom,
thor fore cach of ths bove frv doms is qualified by
som. rcstriction, in its .x.rcisc.

Thesc froudoms form an incegral part of the basiec

structurc of our.-body polity and the¢t no Frrliament

can trench upon or Slicc down th..ambit of these

rccdomsy  Howev ry, Khanna J. in Kcsavananda case
richtly provided a reservation to.this position when he
held that the right to property docs not form part of
the basic structure of framework of the Constitu*ion,
Whsn the right to property 1s brought outsidc the

basic framuwork of the Constitution, the Parliament is
fri e to amend aAriticle 31 any way it likes with in
the scopc of articls 368, provid.d tac power is not
otiwrwise abuscds® Theriforc th: 1.gisl. turc and
exceutive nesd not arrogotz ageinst the judicicry on
che excusce of putcting blocks in thc way of strecamlining
sociolism. ’ :

b
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HOW THE EXERCLSE OF Tilli FUNDaMENTAL FRSZDOMS IS REGULATED
BY CONSTITUTLONS:

The Constitution empowcrs the St -te to impose
.restrictions by law in the «Xercise of thc freedoms,
provided such restriction: arc with in the p.rmissible
limite enjoincd in the corresponding provisionss In
this proccss ths wisdom of the legislaturc will be
scrutinisscd by the judiclsry which is endowcd with that
duty expressly by the Consil-ution. The reasonabl-ness
of tht legislative resirictions will be stendirdised by
the higher courts, Herc in lies the dynamic role committed
to the judiciary in its inteiprectotion of "a living end
growing orgenism" to bs medc vi-ble to the chenging needs
of the Socicty, In the discharge of .this onerous duty
the Court is not cxpsctcd to endorsc the msre political
or adminisirative (xpwsdiency of the Government, On the
con r. ry thc court should ¢vaeluatc the Social values
1nvolvsed in the frecdom with the social valucs involved
in the particul.? mecasure and strive to make a balance
in the light of the Constitutional Philosophy and not be -
influenced by any other Philosophy, Political or Economic.
Given such a .reatment the necessity for any formal
amendment to fuhdement. 1 rights may be rTuled out. A
sophisticat:d judicial process with an awarencss of the
contemporary soclo ccoromic problems will facilitate
the reconailiation of fundemental rights with social
control without ¢ ting away the contents of such frecdoms,
If the judiciary fails to dischergc this constitutional
ri.sponsibility, it maylead to an impassc which can be
scttled only by placing the matter before the peoplc.

Thus r.ferendum comes in the picture as a lust resort.

People's Participation in the amending Proccsss

Populer will in a democratic framework may be
asccrtained through the initiation and proposal of
Constitution amendments, to popular apnroval as in Swiss
Constitution and a few American St-tes Constitutions,
Contrary to this the Doenmark, Ircland, sustralian and
most of the American Lt -tes Constitutions recuirc the
proposcd amendmcnt to be actually referred to the nconle
after it ‘has b.en pass.d by the legislaturs, A third
mcthod provided and followed by countrics like Belgium,
Denmark, Holland, Sweden :nd Norway is that the lcgis-
laturce hag ‘power to make amendments but is final passage
is deferred till the gineral ‘Clectilon when the pcople
may ©Xnress- uhielr views upon thé proposal in voting for
the candid tes of the ¢lcctien. 7" Th.se ca’.-goriss of
amcnding process as such are unsuitcd to the Indian
Contwuxt, '
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Under tho Conscitution of India most of its
provisions can be emend.d with in the rangc of irt,368.
But th. wsscntial or basic feocures which incuce funda-
ment.l righes «lso ai¢ not »m-ndchle under av+,368,

Any chen o thrreln demaonds the mandatc of “he »zople.
H.nce thy Govermment Opnosition rcport d -gr-ument: to
cdopt the roef-rendum device is quite commend ble and

a matc.r of profound significances and hruakthoughs The
pgreed basic footures arc thus sought to be nrotoet g
from the imm-diatc convenisncee of the ruling nerticé.
This will give a new 2and added dimension to the

sov: ruignty of the people in India's d mocratic fram work.
The unpleasant developm.nts India witncssed in the groc.nt
post convince “hat the Cirect s nction of the Pcopfc

on vital ma-~<¢.rs is not only desiicble but imn rativ..
The s feguard involved 1n chr 2/3 reculircment to am.nd
c.r 7in plovesions of the Constitution can he whiistl-.d
Gown by the c¢xecutlve which .nds to have a fimm grip
ov.: the Prrliament end Jiivr by reversce the v ry eonc nt
of cccounc.bllity, Such disasterous situations ¢ n he
av.rt d by #ch ring to riefirendum.dovices This will
nrovide an insuil nce ageinst 2 p.roy with overwh: lming
powcrs nl.oring ducks and aikes wich the constitution.
1t will nagalight che fact thet in che ulrim t¢ gnalysis
P.rliement is only an instrum.nt of thic »eonl.s will,
ond 1t 18 nou necessorily o olwoys uiie sole renmository
as th. ».oples Sov..ielgniys

Th gizancic size of chiv clectorate and the vast
illi.eracs of our vnonuliition might b nroj.ct d to
acteck t. rof.oronuum idea, thet 1s noge feacible and
¢ n be only & force. This argum.nt fizzl. s out in
thi. Lignt of succcessful wortiing of the Univ.rscl adult
fronenisc "sinec indenendencs. LT thc reported agrec-
m.nt 1s ieshuccod Lt will bBe only vindic:iing *hé st-nd
teken by the majority in Golekn.tu and fully conceding
~he basic frem.work conc.nt cvvolv.d by the 7 judges in
Kesavanenda. Those are uruths wi’h must be engrafted
and ingci.utionaliscd in our body polity,.

Yot ano'h . Probloms

Sucn chhnges recuirine r.for.ndum 1f in roduced to
a7, 368 "by th. Parliament whot will be its f tc and
urill:y. Th< sam¢ P riioment or a roconstituted Perlia-
men. 1S not borred from eminding this newly inzerted
ciause to arc. 368 ond bring status quo ~ute. If the
pr scnt Parlicment is compeient ¢o inscrt a chense to
art, 368 a furure Parliament is cgually comn.tent +o
undo ivhe sarc. Th.oreforc o chang: to .rt, 3538 s-netified
by rof.rondum alonc 1s the s.lvatlion to in:rodice
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refcrendum as the only mcthod for amcndment of theo besice
features of our Cons:itution. -

POLNTS BHOUGHT OUT FRUM THE ABOVE DiSCUSSIONS ARE: -~

1) " Basic fuatures of the Constitution are not
amcend.ble by the Parlisment,

2) Fund mental rights cxcept right to propeérty
form ons of the basic feeturcs,

3) Covrcsnondlng prov1slons of r asonbble To skrlctlons
.ndow thé judiciary to balancc +the individual
fights wi h social con rol so as to achive social
justice. oo

4) If the judlciary fails or hesitat.s to dischargc
this constitutional duty of balercing -the .
confliccing inwcrests, thc matt r may Gltimstcly
vaken to the nolivlcal sovercigng

5) Heneces referendum Ls Jhs final #nd last r.sort to
amend fundamenczl rights. ) :

6) Uurlng the  eneral clecctilons thoe proposcd changes
may H¢ put to .hc choice of the ‘lucfor"f; whose
v.rdict should ruide the destiny of the netion
«nd th fund me ntol lew of the land,
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FOOT NOTES

Prof.soor, Government u w College, Trivandrim,
K rala.

Repoited in The Indien Ixpross d-ted: 1-1-1978,
aolo, 1973, 3.C. 1461
(1974) 4 SCC 225 at p.768)

Sikri CJ., Shelaty H.opde, G¥aver, Reddy,
Khanna and Mukerjce JJ,

H.C.Cooper v. Union of indig, IR 1570. 5.C.504.

Gendhi v. Raj Ner im AIR 1975.3.C.

Cleusc 4 provid.s that "No law made by Perliamsnt
b.for¢ the commencenicnt of 39th Amcndment Act,
1975, rel-ting the <loctlon petitions and m *t-.rs
connceeted wh.rewith shell apply  shell be deem.d
ev.r (0" heve appliud to the _lcction of “h.

Primc Minister and the Spe kere. It provides that
the clectrion of th. afor.szid persons shall not
bz void or sver ©0 have becom:s void.eee.. It
duclares th.t non with s.anding any judcomcnt of
any court. ouch c¢lections shall continue to be
voedld and such judgements shall b deumed alwavs
to h.ve b.en void and of no cff.ct",

alk 1951 8C 458,
4Ill 1965 S.C.845,

This view croeates anothir probleme If Parliament
itself has no locus s ~ndi to amcnd fundementel
rights how cen it cr. t¢ a body which will smcnd
fundamental rights.

4IR 1967 5C 1643 at 1673,

This is vvid.nt from thc¢ imp ct of 24th,25th,
385h439th and perticul 'rly the 42nd consti-ution
amehament se

Thes¢ provisions or. eimed ¢ T providing crual
distribution of metericl r.sources and pr vention
of concentricion of w_.lth.
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This part says "e.es.s and no law cont.ining a
deelarssion that is for giving «ffcetive such
politicics shell be celled in gucstion in any
court on the ground th-t it di=s not give zffect
to such policy".

Tor morec details Sce Kesavananda decision.

West Virginia Stotc Board of fduc.tion v. Barnet*c,
319 U.5., 624,

ATr1s.14=-18,

ATTS.19.

ATt S.20"22!

aTiS.23-24,
uTt8,28-28,
Arts.29,30.
arts,3L, -
Arts,32.

In thaat cont:xt the relivance of Sth schedul. in
the constituwnion is totally dilut.d consid ring
the original purpose of its ins.rtion. In fect
the 9th schedule has been ¢normously misused by
giving blank.t rrotcction to lows wihlch have not
.ven remote boaring en agrarian rceforms,

For an c¢xheustiv. analysis of am nding proccss
in v-rious constitutions s.c — Markandan "The
Amending Procoss and Constitutionnl ~mendments
in thc Indian Constituiion'- 1572,

Scc the cditorial report in "The Indiran Txpress"
det.d, 3-1-1978,
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