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Lif. «nd p rsonal lib.rty 1w most pr.cious
baxng for very iadividusl and - very - ffort is
2.C18s8ry vo prot ¢ 16 till ca  is convict d by
a court accorcdiny vo prec.dir .stablish.d by law.
Tc is feor ¢his © ason vaa. rirght azarast d. privation
of 1if oy p rsnpal lib rty Xc.pt according to
proc dur ~ueblish d by lew has be o guaerdassad
und r Art. 21 of $ht Jo.nssntucion of I.dia. Also
for this v 1y r.eton, sh Indian law pr sum<s an
accus-d -o b inuoc. nv znd puts it on thi pros.cu-
tion ©o prov his uil®t b yond r.asonabl doubt
b-for h. ceut b convict d <nd punish d.

If pros cubion alont wr s l.ad .vid aco
without rizht »f cross wnaninavion by wh  accused
or only th pros cutlon W I ©0 ziv. argum nts
without any arsum nte ta d £ ace b.ing put forward,
no p rson v n shouzh accus d wrongly would ..scap
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CCnvictnon anv punishm nt. Wo pros.cucor will
plecs b for th courd .vid ne Gamaging tc his
cas , 0 poin% out pitfalls in sh ovid agc: ow
argui 0t plac.d by hin b for “n court. Th
court 1s g humen b ing lik.ly o0 b. sway.d to
conclusion against th accus d by th s. p rsist.nt
on sid d orgum ats, sp cielly wh n iv has h-avy
load of work on hends.

For +his r.ason, ° consci ution of I.dia
by i%s A ticl 22(1) 51" ¢ts haw Wwhen a p rson |
is ary st.d for any off .ac.-y, 1 shall not b.
diai.d ta right %o consult "and 0 b dof nd d
by a l.gol practitios » of hils choic: . A lerg
najoriiy of Indiais ar v.ry -poor and illi% -r at
living v J b,low subsistancy l.oval, T spis of’

all k¢ nn ss to prot ¢t ~h ir lifc apnd pirsonial
libir*y, uh Y, Whon inculpes d in any criminal

cas , £ 1 tnus.lv s nlpless In th. matter of
cngeging. a lawy r for their d £.oac, for wont of
fupds. On accouat of illit.racy, 5N ¥ C.0N.a0%
pl «d for th.ms lv.s b for. th. cours. Th 1r sult
is th.as subsnantlcl nuab.r of them hdas to not in
juils for quit. « lopz win .as uud r triels. Th.
Ju.ssion wh ta o such 0 rsons cea claim’ from sh

S rigat to fr-¢ ligal aid as b .n befor

th  court from ulﬂ 50 tim.. Th  M.rican Supr: ok
Couzt has r coguis d oo right of undsf.md 4 «ccuscd
te nav ., lawy.r at th cost of thoe Siat o In Gideons
Trump v € s. (1965)372 U.8. 335 Black J. of that
court obs rv a: "ot only shvs- prec.d nts bus

also v asons and ¥ f1 ¢ .ilous rugulr us ¢o 1 cug-
nise Saaet in our adv.rsary svst.m of criminal
justic , any p reon haul & ipto court was is oo
poor %o nir o lawy "y cannot b assur-d offair
trial unl ss couns 1 is providud for him. Thals

S. Jas 10 us %0 b . obvious truth. Gov: ram ats,
poth stobz and f:d rel, git prop.rly sp ud vass
cuas of nmon y o s¢ blish nachin ry 5o try d-f n-
dsnts = accus.d of crim.. Lawv-rs wo pros.cutb.

ar v rywh r d m.d ssontizl wo prot cuv h.
public's in r st i» an ord rly soci.ty. Similerly,
th . or f wd f .domes cherged with crim , f w

ind d4 who f.il ¢ hir wh b st lawy rs thy

cun g % bt prp i o#nd pros at thir d £ ac s.
ha- Gov .t .. hir s 1owy »s o pros cut and

f o6 L5 wao Gcv v aow v air lewy rs Go

f ad -r o s*roug st iudic tions of the wid
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spr-ad b 1i-f the o lauy »s in criminal courts ar
a ¢ ssiti =y 0ot luxuri s. Tho right of on.. chergod
wita crin to couns 1 nay nov b d:n d fundan ntal
and ©ss aui.l o farr trials in som couatri s, but
it i1s im ours. Froa .h. very b ginalng, our suqat
aad natioa 1 constitu~ion and laws hav  laid gr.at
mphasis on proc durel and substantive saf ,guards
a sig.. 4 to assur Tfalr trials b for. impartial
tribunals in waleh v vy dofindent staads ~qual
b fer +h law. ™his nobl. id.al cannot b » alis:d
if sh poor nan chrg d with erim  has to fae  his
accus rs vrthout a lewy r to assist him". Ind.un
Supr- 21 Court has ao% how v © rwcognis d it as part
cf th 1 quir 1 at of feir tridd (Tara Sinzh v.
S¢ah  of Punjab, A.I.3.1951 S.C. ). ™ Suprcm>
Conrt also oth r High Courts hav. con® at d thime
s lvis by int rpr ting s chion 340 of old Cr. P.C.
1908 and Ar%t. 22 of vh Constitution of Indla %o
m an only ziving of opportunity to accus d ©o b.
df ad d by a luy r of his owu choic.. and 0 ' ngag.
on hims .f ¢t his cwn cost. Th provisions hav:.
b nhld "ob nebling on.s. Thy hav not bh..n
h1d %o b cositing «ny duty on wh  Stak: to provide
fr... 1 sal wssist ne 6o th. poor.

Th- Law Ccemmassion of Idia in its 14th R.port
(1952) r com ad d Hnaoe fro o 1 gel assistanc should
b. provid:-d +¢ und.f.ndcd accus d without suffiw
ci gt 1 cas, trid b for. th Court of S ssions.

In its lat r (48th) R p.rt, “h Comnission sugg st.d
making purovision of fr - 1 gal assist-ac by th
stat. for @1l accus.d who ar- u.d .f .d:d by a
lauy. v four went of w.uns. How.v.r, only former

» coma pdation has b .o adopt d in th n w Crini-
Jgul Proe dun o Cod... S c. 304 of this Cod provid.s
Than wh v in a trial b for <sh  Court of § ssions,
th  accus d is not © pr.s nted by a pl ad r, and
Wh e 1% epp ars wo ih  Court Hhet the wccus d

has pot saffict uw n™ s o ngog. a pliad r the
court shall assign a pl ¢4 » for his dof ne.

at ih. cxp.ps of th. stalb .

Th Stat - has now tak noupon its 1 the
r sponsibility of providine fr- 1 gal .id in
aon=S ssiops cas s thouzh wh s forn bulk »f all
crinisel eas s. Th . probl-m of the accus d
2z tting lawy r of his choic as p r Art. 22(1)
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of th Cons=rtution also reacins unrcsolved. The
accus d ey nouv b &bl to complain at law for
non=availabilisy of this cholce. in view of tho
wordiug of art. 22(1); iy imposition of a couns:l
wivhout consulting the accus¢d may m vertheless

b susp.ctsd sprcially wh.n state is onu of the
parti-s 1n criminal cas s. Any such unagr sd 1o
Lagezed nut of lawy r whon ro=d as imposition
dir.ct or indirwct, would b sslf destruccive

and cut at th root of thi philosophy of l.gal
aid. On th. osh r hand Stdat. cannot catsr GO

tn  .xXtravagant claims of an sccuscd for a very
¢xpoensiv lawy r of his discriminating tastoe.
gine. th Distt. Authoritius arc maiantalning a
penal of lawy rs, wh.rofrom ons is drawn for a
particular cas., th, indigent accus<d may be
allowed to nav. any on from th. same., This may
ma.t the objection to a larg - «xtunt.

Scal.s of remun.ration for empanclled lawyers
ar< mod«.sit. For -xXample an mpan-1l.d lawyor in
Punjab g-ts Rs. 16/-, Rs. 32/-, and Rs. 100/~ por
day for app arauc: r.spsctiv.ly before S.ssions
Court, High Court and Supr mc« Court. Th's® ary
quit~ unattractive sp.cially in pruscnt day age
of high pric:s. Thtse cqll for upward r.vision,
Such r«visio. cannot, how v-r, b7 substantial in
vi.w of fincacial limitations. Accordingly,

s nior lawy vs do nov end will not g-.a-rally got
th.ns lv s . mpan.ll.d and th . accus «d in conse=-
gu.nc will g ¢ oanly junior lawy rs. Tals dueali-
teelv diff r wee can put him at a disadvantage
unluss th. lawy » puts in v.ry hard labour and

At “n. san Uim court by its own qustions on
pros< cution witnass s «nd by correcting tlw
lewy. v wh n found going astray, h 1ps him so that
just d .cision b-comws possibl  in th. cas. This
indulg ne. from th Cours would in no way be

obj ctionabl., if kupt within prop r limivs and
would rach r b call.d for by way of its duty

to do justic 1n the mattur... This finds
judicial approval in vurious cas s lika s.ssions
Judg WNallorw v. Incha Remana R.ddy, 1 A.W.R. 340
hunnuman, Mohamilad v. Scvat of Kerela, AI.R.
1963 K re 51 and Sh ikh Asbdul 4 Aziz v. Stat¢ of
Mysor. 1974, 2 Kere L.J. 378, This will also
mak. th lawy r mor vigilaut in handling such
cas s, 0 his d finiv adventesz:. of g.iting

. stablish-d ia th- prof ssion in the tim.s to
co:l. .
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Non S:¢ssion cas.s of indig:nt accus.d for which
no obligatory provision for fr.¢ legal aid has becn
made in Scc. 304 Cr. P.C. 2ar.y as alrecady cubmitted,
quit: large in number. If such persons are rsally
to avail of right of egual protuction befor. the law
as cont mplated in Art. 14 and if th.y are really
to bs assurcd of their pursonal liberty, requisit:
arrangem ot for thaeir proper defince is necessary.
State funds can no doubt be allocatsd for th:ir
dofence in viegw of addition of «ntry 11A (Adminis-
tration of Justice) in concurr-nt list and art. 38A
in thr chapter of Dirwctive Principlns of Stat..
Policy. This articl. lays bafors the Ssate th. ideal
of providing freve legal «id bto citizins suffering
from economic or oth>r disabilitiss. The State
may not howcever be abla to spare sufficiwnt funds
to muet the ned in all such casus for sometim. mor:
in vi.w of drmands of dwvelopm ntal activitiis. One
of the solutions may b- to bu selective and r:fuss
this assistance to such types of offand:rs who do
not duserve frec aid in view of th- ir past conduct
or in viecw of natur: of their preseont offenes. Other
way out, and also th. most important way out, is
oirganisation of this aid from voluntary sourcis.

Habitual off-ndcrs, oplates, drunkards,
gambl rs, smuggl.rs, cconomic offundecrs, off -mders
undwr the Arm's Act or thoss violating social 1l:gise
lations like Anti Dowery Acts, Untouch«bility Laws
may be e¢xcluded from th. purview of fr ¢ 1 .gal aid
schumcs as the offenders ar< cither thos. who would
‘be committing, in accordanc. with th.ir habit
furthor depradation on socicty aftsr being ruiiuved
from th. charge, or ar. those who arc stigma on
wh faec of th: socicty and desurv~ to suffér on
thuir own. After these cxclusions dofunce can b.
arrang«d for remaining cat.gorivs of indigznt accused
by pooling human and monwtary resourccs of the
stat.. and public.

Ther. 1s necessity thabt skill at law whether
of lawy-rs, law teachers or law students is co-
1locted %o th- maximum on grawuitous basis and
with tho sem , structur. for friz legal aid et
local, District, Stat. and National luwve 1 may
b. ralszd. The lawycrs may bos made donscious of
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nobility of th.ir profission and in consiqu.nce

of th-ir r.sponsibility towards indigent mombers

of th: sociuty. The Advocat.s Act may be amend-d

to make it obligatory for zach lawy.r to

hendl. specifi.d numbcir of cases fro: of charg:,
V.Y Vear. B.ing for lawdable public intcrust

it will bo¢ r asonabl. rustraint on Constitutional
right to profession of th. lawy.rs and vicws of

the amopdment will be unassailabl . Th., Advocatbes
Act may also be am.nd<d %o ¢nabl. law tzachcrs

who ar. oth.rwis well up in law, to handla without
any paym nt, cases of indig. a% ntrustzd to them

by th- abov: propos«d body. S.rvices of final

vear students of law can b availed of to do th
work of hunting th: law and drafting of applications
app ‘als, und.r supwrvision, for cases of the indigoent
and in th- proccss, g.t morc dopth in their study

of law with the holp of live cas:s. This will also
Nelp them in gotting sociezl reoricntation and realism
of lifw, so necussary 0 <quip tacm well for the
prof«ssion. As an i.c. ntiv., this work may b
consider.d as part of their practical training
pr.scribd for award of Law Dcgriw.

As practic of law is a mcens of livelihood
fr . sirvic: can not be axpoctud from the profession
beyond a limit. If th. probl.m of fr.e¢ legal aid
to the poor is to b solved whn th: Stats by
itself cannot own the .ntire financial responsibi-
lity fupds hav.. to b. coll_.ctud from diffoerent
sourc::s for supplimonting statc grants and placed
at th disposal of Friae Lsgal Ald Authority
constituted at Staty luv 1 und.r the supervision
and guld=nc of this authority. Free ligal aid
socictius noed function at loc«l, district and
.igh Court 1-v 1 wnd s.nio- nosve judicial officer,
cxecutive offic.r, prosccuting offic.r, Digui-.
tary of Bar Associrtion, Soci-l work r apnd Head of
Law tcachiax instasution if . vailable at a parti-
cular l.vel saould b. i*s mmb rs. The comeorned
local body nceds a el rk and on. lawy:r on r.tain'r
basis with locasican of offic., pr<f.rably ih the
courts. Tnis suggsstion 1s bssid on the nscrssity
th-t whensver cli.nt com s, 1. should be able @0
find som on &to look into his probl m. ' It is
necussary to do so in ord.r vo provide him with,
so badly n..ded, f. ling of s.riousn..ss about
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the mission of th 1l.gal .id society, and also for
wa. purpos.s of .nsuriag that h. do.s not fall
victim to unh.althy practicgs of touts, during his
walting hours. Exp.ri nce with <Xisting lugal
2id clipnics has .0t b.'n happy to the desired

«Xt 0t on account of abs.ace of this fucility at
the moment. Funds arc naded for this nuclaus
staff, oth r incidental vxpens~s of offic.
proc.ss charg«s and fu of lawyurs empanali;d

fer th. purposz. Besid s grant from the Stats
this: have to com:. from contributions of indivi-
duals, corporations and oth r voluntary organisa-
tions. As an inc.uativ:, such contributions may

b got duelar.d uxompt from incom =tax in th:
nends of th soci.ty and such socivti.s should be
got registered undar Incomr Tax Act as charitable
institutlons so that th. copvdibutions to th.
sociity can be claim.d as dzductions by contribu~-
tbrs. Sincc lugal aid soci ti:s have also to
me:t th., n.id fer L gal assistanc.: %0 the poor

in civil and ot r typ s of cas's, th. funds

of th. soci.ty should b. augmentud by voluntary
coniributions from succsssful assistc.s. Suls-
abl: provision should be mede in law for passing
on costs awardud to successful assist.<s to Ligal
Aid Soci .ty conc.rn:d.

A p culiarity in ecriminal cascs of thr poor
is that sinc: they ar: unabl: to ongag. lawyer
for grant of bail, thcy remain in jails as undir-
trials. HMajorisy amongst th m arc without famili.s,
ar  unéduceted and ars arrestud as vagrants.
Oth rs, spicially in bord »r dlstricts, ars thos
arrest.d for off:nces und:r official Seer: s
Aet and th ir famili.s ars unawars about thrir
int. rnm nte They ar., th'r fore, unabl %o
approach 1l.zal aid ag.ncies dir ctly or
indircetly. Accordirigly th r ariscs unusuel probl m
of loceting thom and th n providing Thom noCe=
ssary l.gal «id. Accordingly it brcom's nuc- -
ssary to have som liasor of via. l.gal aid
soci.ty wish th prison wushoritlssiso that th-
latt r furnish n.cessary infcrostion «nd facility
of int rvicw with th accus'd, to th' TI«pr s n-
ta~ivg of the soci:- .
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As vo ligibilisy of =« p.reon for g.tting
aid from th spel wy, th. qu stion may nov pPoss
v ry s rious difficulwy in criminal cas.s of &'
typ propns.d c0'b cov r-d by thr sch m.

rgonal 1lib rey is most pr clous tnlag. for

2oy individusl so thet 2. aormally do.s gob
Nims 1f r pr s.0t.d by au advocat. 1f by aay
m ans 1 ¢ on manag it.  Uor pr s.nt 4@ accus d
will g.n rally b ¢hes who nrAave not suffieci nt
M ans. Bubj ¢t H0 this gen vl coas.d rasion,
th  soci wy May «pply m cns L o8t of allowing
assistanc Ho all with inéom up o Rs. 300/= P M.
In vi.w of 1 541 pr.sumption of innocsnc. of
accus dy m rit &ad purpes  Gost, s0 .ssential

in ot v ce¢s s, may no® in g o .ral b Iiavok.d

6}
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