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AL COUNtiry liKe 1ludlay; wuele Lojority
01 peOple 11ve below tle Je vel of subsistence,
justice 1o0r tue poor(wno are zlso often illi-
terlote) is & far cry. dvldswith hod said once
6o illustruate tiiis point that

"Laws orind the.poor and rich men rule
the law".(1)

+f this was Tiue 0f Lnglish Law as admwini-
stred in unglend, 1t 1s wore true of poor people
in country like indie wl.ere criminel justice is
adminisvcered on the b.sls oi common lav principles.
Crimin.uls geneically belong to thot section of the
socicby whicu is illiteiate anmud poor. OQui consti-
tution procleinis thnat tuere will be eguality before
low. how cen tunis eguality be maintuained in cese
0of poor people wuo have no fineancial resources to
weet tue nigh cost 0i uefence in criminel procee-
uings? 1n cwse vf a crime, the stute is ithe
prosecutor and police(its own tool) is the investi-
sator. The state puts the case before the court
- through the prosecutor or an ewminent lawyer. Thus
the Stewve i eyuipped v1th &1l the resources to
prove the charge. The poor wman- the accuscd- is
all alone to meet thi. offensive., Looking to this
stute of affairs the lgrxist criticism that "unuer
our form of Govt. law 1s a cl.ss weapon uscd by the
rich to oppress the poor through tie sim.le device
ol e king Jjustice too expensive seems to ke near
the tru.h.

with tle cowing of inuepenauence <ur society
tms wroclaiwed turough the constitution th+5 there
wlll be justice (8ocial, P:litical «nd Leorsmic)
done tO «ll. Butb Low suclhi a go0al can be aclileved
without any substuntial cliange in our legal systen

x Professor, Liaw Uollesge Bhopal.
(1) Oliver Goldsiith — 'The Traveller'dine 386.
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aud lustitutions? s HSoclal workr and « young

lwvyer often feels viat the law is dead and

they accuse t.e law of becowing but " a cog in

the cowmplex pachinery by which o segnient of socie~

Ty eXploits, represses, and alicnates, tThe ne jority".
I'nis rewrk appezrs (0 be nore true am apt when we
lovk to our own legal systew which in many ficlds
“has 1ittle rclevance to Indian conditions. f

Criwminels are arrested by police, investi-

gation 1s done by 1ts own puople, charges wre fraued
and 1orcefully plec.ded by its lwyers. The only hope
fur the poor is tle conscientigus judge aLu tTle

rule that thebene £it o1 auubt shoulu be given to thk
accused. . well- ¢0— du accuscd nay even weazken

the wnole oficusive of the police by using indirect
wealid wb Varlous 1oevels (wliest, inviligotion and
viosccution). But o podl il lebOUrceless lan is

at uhe welcy of wou that cunl sove ko, 1f at all.

In wucleut 1nula crikinals were free from zny burden
of cost.2

But now unuer our resc.t systew, justice
(civil and criwinal) ic so costly that a poor men
can-nos oiforu it. O 1iu e case 01 crimirnal P.o-—
cecedings he has to sufier injustice for vent of
fincncicl Iesources.

One 0of the few p00d things cone by the
Govlt. during ewergency wos btue attention it paid
60 this probkem of low. 4 slo,un wes ralsed for
'legedl ald to puor'. but wuch work could not be
uone and legal @ld tO & pPOOTr Lah reLained only
Le ch_.rished drezli.
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2.(a) +t uppe.rs tid in wisputes of criminel
noture no court fees hou to be peaid in
ancicnt Inuic. Poge 294.

(b) It wey be seid that in ancient tiwes, Indien
litigents hzd ean easy tiue, while in nodern
TiLe 8, “l1tig.tion is often ruinous. Page 295.

HEistory of Lharwashuiie, Vol.I11, by £ V.Kcne.
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In Lngland wuch vork has been done in
this direction through Rushcliff Coumittee which
was set up as early as 1944 and a statute called
Legul 4id & advise act 1949 .us passed by the
farliawent. Thus "the wother of Parlic -ts 1id
away with the ancient wrong that for the rich there
is vne law end for the poor another". ITLis act is
the citizens'shield agalnst tyranny. A separate
statute called JSrimingl Justice asct 1967 was enacted,
rrior to these acts also in Lngland there was soue
provision for legal ald to criwinals which corresponded
to our dec.304(1) 01 Coue of Criwminal Procedure 1973.
But 1like the bEnglish act this ~. wision in ourlaw
is "only an exceptiunal rewedy intendcd to meet only
an exceptionel difficulty".

The 1967 wct of inglard tmkes complete
and dctailed provision for: k.gal ald to criminals.
Under the old acts of 1903 and 193U aid could be given
Only in cases of grave chuie.es and in leCUMSEdﬂC&S
where the juuge felt tonat aird was reyuired To Licet
the ends of justice. Tihus ald waes 1like a charity.
Aluost sinilar wus the situation in ovur law. sccor-
ding to the provision of old Cr.P.C.-in « sessions
t: 1 an accused haViig no counscl wos to be pro-
vided with the onec.

: puch a couusel 1ill never .in the faith
of *“he accused. The accused will never trust such
a lawyer and will rurely disclose his facts to him.
Nor will such a lawyer, who will often be a junior
(if not a briefless one), take reyuired interest
in such a case. To create faith in the accused,
provision shouls. be naltie for providing a coumsel

of one's choice \from w.ong a pnel of lawyers)
exist in the British rsct of 1907.

In ou  country Boubay Legal- Aid bocicty
invited the attention o. the Govt. of India to appoint
"a couwittee like the Rusholiff Cownwnittee to examine
the yuestion ot legal aid to poor amneedys wothing
Was.done then. HowevVer, in the year 1949 Bowbay Govt:
appulnted g cowaittee undel the Chawrrenship of a high
Joart Judse Late Lr. Justice W.H.phagw.tl to consider
this yuestion. 1t gave 1ty report in 1949 where-in it
Was observed that the problem o0f legal aild under tie
wodern conception of a welfare stu.e is an obligation
of the state am like other social insuranees (free
tedical and educati.n.l facilitis etc.) state should
take upon itself the responsibility of giving legal
aid to the poor. Thercafter other state Governients
(Gujdrat, west bengal etc.) wlso had sct up siwilar
@uilictees. Put noti.ing substantial was done in this
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regard. The Law Counission o India in its report
on "hkeiorm of Judicial Aduinistration" published
in 1958 hod t0 reuark that State Governnents have
not shown wuch enthusicsi: about proposcls to extend
legal aid and the Cowwission again ewphasised the
need to render legal ald to the poor.

In 1960 the Central Govt. drew up an out-
line 0f & schewe for legal aid. 1t was forwarded to
the State Govtis. for coullents.3 In a conference
of State Law liinisters in 1962 the stete Govise.
expressed their inebility to bear the financial
purden involved in the scheule. Thus State Goves.
hiave not been very enthusiastic in this direction.

wmy. Liadhu Llhay y M.P. had introduced a
Bill (FPree Legal- iid Bill) in the Parl =~ t in
the year 1970 but it kad no Govexnuent support and
so it was lost.

. Becouing conscious 0oi the need of sone

reforn. in this dircction Centrol Govt. :._doinved

a COlwittee under the Chalnamship of Justice Mr.
V.ke Krishna Lyer in 1972, 1n its report the Cormittee
Obseived That "the walJor strabegy to end the estragenent
petween the lew and vhe lowly 1s legel aid in its
cuwprehensive coverwgem. L1t also obweived fthat 16"1
a1l 15 a besic and indispeunsable postulate o1 tle

legal system and is not & Lavter of charity.”

'Criuinal Procedure' is incl§§ed in entry
2 ot the concurrent list. This cnvtry gives enough
power 1O the Centr.l Govt. to take effective steps
through suiteble legislative Lieusures f0r Lo king
legel ald in criwinal proccedings an obllg vion of
the btate Governwent. .

Justice Krishna lyer Couw.ittee Lius reco-
uwended thet btute funding awnd statutory inco:pora-
tion should be the backbone of the schene of legal
aid. The Centrdl Govit. has suiluuly changed the pro-
visions o1f old code 01 criwin.l procedure. Under the
present code of Uriwinal rYrocedure (1973%/ provision is
wade unuer 5c¢.303 ror an accused (0 be defended by a
oleader f'his choice, ("of his choice ! is added in ther
new act). L2.304 of this new co.e provides thot state
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3 uoheu: for Legal aid was supposcu to be part of
'adiiinistration of Justloc and s such it be.oues
state subject (entrd % 0f state list)
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Govis. should Lake detailed provisions fur selec-
tivn of 4 plecder iur the defernce of a person of
msufficint weanhs and for focilities to be «llowed

to such pleader. 1t also ewpowers state Govi. to
wake such provision for zid in reldion to any class
of trizls before other courts in the.Sjates. Lhus
the cuwuletive effect of both the seci ons nay lead

a person to think that our lav rLakes an idezl pro-
vision for legal aid, although the fact is otherwise.

In natters of criuinal rocecdings state
Govts. are in direct contuct with the situwtion
(6Tate LpVt. prosecutes the accused) and so it is
Bt wtate Govt. uvnly which sow ld et the cost of
deience of tle poor accused.

N Justice u.di.Bouguatl Cownittee of Bowbay
(rete: red to above) n«d recounended that the people
of & s.irwrd classes, Bchedule Castes awd Schedule
Tribes shwld be presuwed to be priua facie entitled
to legul aid ot stoete cost. The Gujarat Couwnittee
set up under Justice P.b, shugweti had also recon.-

cended thet people of (1) bchedule casues (2) scle dule
Tpibes (3) wonuuic tribes (4) Lenotified Tribes
shwuld be 1pso f_cto presuned to he entitled to legel
ald e

The vgriw s couwiteees set up by the Govt.

(Central and btete) hul considerew grant of legal
aid in civil as well as criwina] procecedings am had
cliecxefore sugeested tish Tie person in need of legal
ald wust satisiy reans test for being eligible to

legel aid at state expeused The recent legal aid
At of the w.P. Govt. lwmadhya Pradesh Saua] be
Kawjor Vargon Ke Liye Viduik bahsgyate Tautha Vidik
Salah wdhiniyais, 1976) al so provides fuor the sctis-
faction of tle Leans test as a preconditiun to the
grant of lecgal aid.

Legal proceedings are so expensive that
they spell a total ruin for a poor man who is accused
of a crime. Because even if he is acquitted, he svands
tu gain nothing. Apurt fror cthe cosv of the litiga-
tiun, thet he bears, the luss 01 his cternings «lso
leuwds tu Lis total econowic ruin. Lt is therefore
. suggested T kople of back.ard clesses and PETSOLS
HOG:paylng lncowe taX wuou be ranted legal «ld in
criuined capes as o rigut. +n cuse O Ouvhier persons
Leans test ey be applled. rrovision should be wade
for & contributury schnewe s0 that in wetters of Crininel
PrOCe€U g S o Person s ranted legal aild inmediately
ad as a right. e naey be asked to contribute in propro-
tion to his econowic condicionms (the tot.l .ealth and
ye.rly incowe should ovoth be taken inig consideration).
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As regurus nerit test legal aid wmust
always be granted in Sessions Trials. 1ln trials
before licgistraces legal oid sunould be granted
if the accused otunds licble to suffer loss of
liberty or livelihood. But ne should &slweys get

thhe aild 1t he 1s too poor to weet the cost of
tiie criwinagl proceedings.

As regards the procedure for the grant
of such aid; it will be better if a penal of nanes
of tle lawyers who are willing to join in this scheie
15 kept rewdy in ec.ch court. 4o sooner 1is a person
arrested 0.1 suuw..Oned before the Magistrate then he
should be supplied with full inforuation <bout whe

provisions 01 legel aid and the l1ist of The naues

0of the lawyers. nftel the accw ecu has uade che
ciioice 01 the lawyel Tie haglstrate shivuld issue a
certitinte ot grant of legcl wid wud send it to the
layyel asking hiw to take up tune case iuduediately.

7 Leg el alu wust not be linited to the
fee 01 uvle lawyer I@ wI'gQitiy ThHe Cuoey, but 1t wust
also cover the cuost of docuwcnts. & coil.ittee of
the Buar association 01 cech town should be set up
to adwlnister tle schewe 0f such legcl aad.

1t 1s suggested thet o coLwittee with
wide terus of rererence be set up to r.ake a coLpre-
hensive sche.e for such aid so that Govts., Ly be
asked to take-up suit.ble steps in the 1lizht of its
recoLuendetions to ..ake provision for legal aid in
¢rininal proceeqings. FProvisiuns of sectiuvn 304
0i vhe coue of Criidnel Proccuure will not prove
effective unless Central wovt. takes initiative.
alt.394. of our coustitution gives clear directions
t0 the Htate in this regerd.

Litigation unuer our legal systen- is s0
costly that it alwost ruins a poor men. 1In civil
cases, the defendent is wble 10 ezrn - his livelihood
even duiing the pendency of the suit but in criuinal
Caces where the accused is ariested he loses his source
of incowe ana if he is the only bie.d winner in the
fal.ily, he faces the dcnger of total econoniic ruin,
«ven 1f he is able to get hiwself acquitted. 1t is
thexetore a crying neced of the tiue that btate Govi.
should teke up tle schewe of legal aid (in criminal
_pIOCtedingS) in hand and vo spend woney on 1t from
its excheyuer to prowote this schele 1ike other socicl
insuwewnce schewe. Thew only our law will becowes
functionally responsive to the needs of our society.



