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c* courjtxy xuciica., v<ii.eie ii^L-jority
ox peo j j le  Ixvfc below tiib- It v t l  o f  subs is tence ,  
ju s t i c e  l u r  tiie yoor( .a .o  axe a lso  o f i e n  i l l i -  
t e x c t e )  i s  l. i a r  c i y .  G-vJlabiuith hc,d Sc.id once 
Co i l l u s t r a c e  t i i is  po in t  that

''LawS ^r ind Lhe. poor ana r i c h  Lien xule  
the  l c v v " . ( l )

t h i s  '.vas t iu e  o f  xjHt^lish Law as admin i-  
s t i t d  in x.ng,land, i t  ib luore true o f  poox people 
in country l i k e  I n d i c  v/Leie c r im in a l  Ju s t ic e  i s  
administe i 'ea  on Che b^.sis o i  common la '  p r i n c i p l e s .  
Grimin--^ls ^ e n e i c l l y  btlone^ tc  th^-t s e c t ion  o f  the 
s o c i e t y  wiiicu is  i l l i t e i d C e  arj a poor^ Oux c o n s t i 
tu t ion  jJioclc^ims tnat tuere  w i l l  be eQ.uality b e fo re  
lc,>/. how can t n i s  e q u a l i t y  be maintained in case
o i  pool peovlfc WiiO have no f i n a n c i a l  resources  to 
meet t^ie riit^h cos t  o f  ue fenc t  in cr i i i i ina l  p ro ce e -  
u ings? In CtiSe o f  a cr ime, the stc^te i s  the 

j jxosecutor and p o l i c e ! i t s  own t o o l )  i s  the i n v e s t i -  
gjritor. I'he s ta te  j^uts the  case b e fo r e  the court  
through the prosecu tor  or an eminent lav/yer. Thus 
the btc-oe ib et^uipped \ i t h  a l l  the resources  to 
pxove the char'ge. The poor 'man- the accuscd-  i s  
a l l  a lone to  meet thiv. o f f e n s i v e .  Looking to  th is  
stc.te o f  a f f a i r s  the I l a r x i s t  c r i t i c i s m  that  "unuer 
our form o f  G-ovt. lavj io a cL. ss weapon used by th e  
r i c h  t o  oppress tha poor throu<5h tut, simi^le devic>- 
of i iaking ju s t i c e  too expensive  "seems to  te near 
the t ru -h .

y*ith cifc coming o f  inuepenaence vur s o c i e t y  
ijas proc la imed turou^h the const i tu it ion  th'-^ there  
w i l l  be j u s t i c e  (Bocia .15 P j l i t i c a l  c-nd Lcorimiic )  
done to  a l l .  But hov/ such a ^oa l  can be ach ieved  
w ithou t  an^ su b s ta n t ia l  chanee in our l e g a l  system

* T f ’d f e s s o r ,  "Lavv O o l lYge  Bhopal.
( 1 ) O l i v e r  Golasmith -  ' T h e  T r a v e l l e r ' -‘̂ ine 386.



aud In s t i t u t i o n s ?  k b o c i a l  v/orkr and a. young 
lcJ,v^er o f t en  f t  e l s  uiiat tiae law is  dead and 
they accuse t* e law o i  becouing but " a cog in 
the couplex t o c n in t r y  by .v^hich a se^raent o f  s o c i e 
ty e x p l o i t s ,  r e p re s s e s ,  and a l i e n a t e s ,  the n£„ jGrity" .  

I 'nis xtLsrk appears go be uore true ard apt when we 
lOok to our ov,n le^^al systeiu v\/hich in many f i e l d s  
has l i t t l e  rc levance  to  Indian c o n d i t i o n s .  I

C i i L in a l s  are a r i e s t e d  by p o l i c e ,  i n v e s t i 
ga t ion  is  done i t s  own peop le ,  charges cj,re frci.iu.ed 

and l o r c e f u l l y  ple>..ded by i t s  ]avyers. The only hope 
i u r  che poor i s  tte con sc ien t iou s  judj^e anu the 

rule thut th fcberk f i t  o i  auubt snoula be ^ iv tn  to  tit 
accused. w e l l -  co- ao accusL,d nay even weaken 
xhe ’wnole o f i e n s i v e  o f  t h t  p o l i o t  by usin^, i n d i r e c t  
kieo.ns c. c Vo^iious l e v e l s  ( d i b s t j  in v i l i f o ^ t ip n  and 
i j i o s c c u t i o n ) . riut c yooi cud i t ,bourceless uan i s  
at biiL. u t i c y  o± aou tnat  CoJi Sc-ve him, i i  a t  a l l .
In c..ijcit.ijt Inaicj, cr iminc.ls '.v'tie f r e e  frora any burden 
o f  c o s t . 2

But now uuaer our presei .t  systeru, j u s t i c e  
( c i v i l  and c r im in a l )  i e  so c o s t l y  that  a poor iBan 
can-no.u o.I fora i t .  &o iu o. case o i  c r im in a l  p^o- 
ceed ings  he has to s u f i e r  in ju s t i c e  f o r  v.ant o f  
fino.ncic.1 lesout’ ces .

Ont o l  the few ^ood th ings  aone by the 
Govt, auring emergtncy Wĉ s tae  a t te n t io n  i t  paid 
to t h i s  probiti^m ol Ic^w, a slogan Wc.s r a i s e d  f o r  
' le^o.1 a id  to  p u o r ' . -t>ut UiUch w'Oik could not be 
uone ana l e j ^ d  fc,id to c. poor man rt,Lained only 
a ch^ i ished  aieam.
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2 - ( a j  - t̂ dppec_rs tiJ; in a isput^s  o f  cr im int, !  
nc-tuie no court f e t s  h.^a to be paid in 
anc ien t  Inuio,. 294.

(b )  I t  may be s a id  that in anc ient  t im es ,  Ind ian  
l i t i£ ,c .nts  had £.n easy t i i^ e , v/hile in modern 
time s , -‘l i t i t , c t i o n  i s  o f ten  ru inous. Pc^ge 295. 
H is to ry  o f  Lhaiiuash bia, V o l . I l I ,  by -t' V.Kc-ne.



In  Lngland uuch .vork has been done in 
tJais d i r e c t i o n  through R u s h c l i f f  Oomraittee v^hich 
v̂ ?as set' up as ea r ly  a& 1944- arid a s ta tu te  c a l l e d  
Lega l  Aid & Advise Act 1949 ..as passed by the 
•c'arliaiifint. Thus " th e  uother  of P a r l i c  " ts  did 
aw ay w ith  the  c i n c i e n t  wrong that  f o r  the r i c h  there  
is  one la./ and i o r  the poor another" ,  'fhjs ac t  i s  
the c i t i z e n s ' s h i e l d  aga inst  tyranny. A separate  
s’catujte c a l l e d  Jriniinial Ju s t ic e  Act 1967 v/as enacted. 
j:"rior t o  these i icts a lso  in Lngland there \vas some 
p rov is ion  f o r  le^cil  a ia  to cr iu i inals which corresponded 
CO our bec .304U T  o i  Ooae o f  Griuincj.1 Procedure 1973. 
But l i k e  the Eng l ish  Act this '■'’•ision in ourlaw 
i s  "on ly  an excLpt iona l  remedy intended to raeet only 
an e x c ep t io n a l  d i f f i c u l t y "  »

The 1967 Act o i  Lnglarjd niakes complete 
^ d  d e t a i l e d  p rov is ion  i o r ' l e g a l  a id to c r im in a ls ,  
^nder ' the  o ld  Acts o f  1903 and 1930 aid could be g iven 
only in cases o f  grave ch^ie,fcs and in circumstances 
where the juu^e f ^ l t  t i ia t  a id  vvas r e 4.uired to  meet 
tije ends o f  j u s t i c e .  'DiiUs aid Wcts l i k e  a c h a r i t y .  
Almost sini lc^r v/us the s i tu a t io n  in our law. ii.ccor~ 
ding to the p rov is ion  uf o ld  O r .P .O . - in  a sess ions  
t: 1 an accu&ea heaving no counst l  to be pro
v ided  w ith  the one.

buch a counsel » , i l l  never  '..in the f a i t h  
o f  the accused. The accused w i l l  never t rus t  such 
a law yer  and w i l l  rt^rely d is c lo s e  h is  f a c t s  to him. 
,Ifor w i l l  such a lav/yer, who w i l l  o f t en  be a ju n io r  
( i f  not a b r i e f l e s s  one ) ,  take requ ired  in t e r e s t  
in such a case.  To c r ea te  f a i t h  in the  accused, 
p ro v is ion  shoulu be iiahe l o r  p rov id ing  a counsel 

of o n e ' s  choice  ( from aiuung a penal o f  law yers )  
e x i s t  in the B r i t i s h  Act o f  1967.

In  ou ■ country Bombay Lega l -A id  b o c ic t y  
i n v i t e d  the a t te n t io n  Ox the Govt, o f  I n d ia  to  appoint 

' a  comiuittee l i k e  the E u s h a l i f f  Committee to  examine 
the quest ion  of l e ^ a l  aid to poor am needy* I' lothing 
WctS;^done then, ho.vevtr, in ttie year  1949 Bombay Govti  
appointed a GDmm-ittLe undei the ChairLEnship o f  a Hi^h 
Ooiirt Judg,e Late k r . J u s t i c e  K .h-.iiho.gv/c^ti to cons id t r  
t h i s  i-iuestijn. I t  £,ave ' i ts '  r e p o r t  in 1949 where-in i t  
Was Observed that  the poroblem of l e ^ a l  a id under tne 

modern conception o f  a w e l fa re  sta^e i s  an o b l i g a t i o n  
of the s ta te  a n l l i k e  o th e r  s o c i a l  ineurtcnees ( f r e e  
r a d i c a l  and e d u c a t i^ n d  f ^ c i l i t i s  e t c . )  s t a t e  should 
take upon i t s e l f  tht r e s p o n s ib i l i t y  o f  g i v i n g  lej^al 
aid to the poor. T h e re a f t e r  o ther  stctte Governments 
(G u ja ra t ,  j e s t  Ben^^al e t c . )  a lso  had se t  up s im i la r  
cEmmictees. -^ut noth ing su bs tan t ia l  was done in th is

-3 -



regard .  The lav\f CoLiOission cf In d ia  in i t s  repor t  
on "Ke io ro  o f  J u d ic ia l  AdL.inistratiun" published 
in 1958 hĉ d to reLiark that State  Govermuents have 
not shovra uuch enthusiasLi about proposc~ls to extend 
l e g a l  a id and the Goi-iUission again euphasised the 
need to render l e ^ a l  a id  to the poor.

In I960 the Centra l  Govt, drew up an out
l in e  o i  a scheme fo r  l e g a l  a id ,  i t  was forwarded to, 
the b ta te  Govts, f o r  coiuuents.3 In a conftrence 
o f  S ta te  Law l\iinistei's in 1962 the stute Govts, 
expressed th e i r  i n a b i l i t y  to bear the f in a n c ia l  
burden involved in the schtue. Thus State Govts, 
have not been very en thus iast ic  in this  d i r e c t ion *

i*-ir. liadhu Lir.xaye, M.P. had introduced a 
B i l l  (Free L e g a l 'A id  B i l l )  in the Pari t in
the year  197*  ̂ ^ut i t  had no Governuent support and 

so i t  was l o s t *

' Becoi..ing conscious o± the need o f  sDme 
re fo r i i  in th is  d i r e c t ion  Gentrc^l Govt, /...pointed 

a couiL.ittee unat,r the OhairLdaship o f  Just ice  Mr.
V.K. Krishna -‘- j ' tr in 1972, In i t s  l e p o i t  the Coniiiittte 
obs t ivea  tijdt "the lao-Qur s t ra tegy  to end the estrageLient 
Detween th._ ■ Iĉ w curi a ohe lov/ly i s  I t g a l  aid in i t s  
cui..prehensivt covtrcxfee". -Lt a lso  obbt iv td  that " l e g a l  
aid i s  a basic and ind ispensab lt  postu late o i  tte 
I'c.fial system and i s  not a u a t t e r  oi c h a r i t y . "

'G r iu in a l  P io c td u re ’ is included in entry
2 01 the concurrent l i s t .  ' Ihis entry g i v e s  enough 
poivei to tht Oentro.1 Govt, to take e f f e c t i v e  steps 
through su i tob le  l e g i s l a t i v e  measures f o r  tttking 
le^o.1 aid in c r iu in a l  proceedings an o b l ig a t ion  o f  
the S ta te  Government.

J u s t ic e  Krishna l y e i  Gomuittee has r e co -  
Liuended th^t St^te funding ai.d s ta tu to ry  in co ip o ra -  
t u n  should be tht  backbont. o i  the scheme o f  l e g c l  
a id .  The Centra l  Govt, has su i tau ly  changed the pro
v i s i o n s  01 o ld codt o i  criiuino.l proceduae. Under the 
present coat o f  Jriu.ind.1 Praceauit  (1973 p rov is ion  i s  
made unaer Sc.jO^ f o r  an accused go be deltnaed by a 

Jleader o f- 'h is  cho ice ,  •( " o f  his choice '' i s  added in the^ 
n e w  a c t ) .  Sc.504 o f  th is  new cOLe p iov ides  tho.t state

5. Schei^e f o r  Legal  a id  ;jas supposes, to be part o f  
' Ad-ia in is  t ra t  ion o f  J u s t ic e '  and as such i t  bejomes 
a etoute sub jec t  (entr^ 3 of s ta te  l i s t )
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Gjvtsc should Liake aL ta i l ed  j jrov is ions fu r  s e l e c -  
tiun o i  a jJlto-der lu r  tht  defex.ce o f  a ptrson o f  
in su f f ic i i f l t  uta,us and f o r  f . . c i l i t i j 5 s  to be dlov^ed 
to such plecider. I t  a lso ei..powers s ta te  Govt, to 
uaicfc such provis ion  f o r  aid in reld;ion to any c la t s  
o f ; . . t r ia ls  before, other courts in tht.b:^ates. I'hus 
tht cuL.ulative e f f e c t  of- both the- secC''ons oa^ lead 
a person to think that our l a v  L a k e s  an id e a l  .pro
v is io n  f o r  l e g a l  a id ,  although the f a c t  is  othervf ise.

In u a t t e i s  o f  c r im ina l  iXocGv^dings s ta te  
Govts, are in d i r e c t  contcCt with  tht s i tua t ion  
CbXc.ce Lrpvt. prosecutes i;he accused) arid so i t  is 
tiiL u1:ate Govt, only whijh shot Id L.eet the cost o f  
d fc l tncb 'o f  t it  poor accused.

Jus t ic e  i'l .ii.-t^c.&.vuti Goiauittee o f  Boriibay 
(r fc it :  red to above) iicJd recouuended that the people 
o f  2  ,j.;.'ard c labses ,  Schedule Castes arid Schedule 
Tr ibes shuuld be presuu.ed to be priiaa fa c i e  e n t i t l e d  
t:0 l e g a i  aid ct s tc t e  cost .  The Gujarat Oouiuittee 
set up undci Just ice  P.i'*. JrihagWc,.ti had also  recou^- 

. ended tiiat people o f  (l) bchedule casues (a) D.clTedule 
Tjpibcs {3^ i-iouaaic tr ibes. (4 )  l » eno t i f i ed  Tr ibes 
should be ipSo f. ,c to presuLied to be e n t i t l e d  to l e g d  
aid.t

The varicu s coiiuitoees set up by the Govt. 
(Oen.tral ana btc..te) hud consideiec. grant o f  l e g a l  
a ia in c i v i l  as w e l l  as criiuino.1 proceedings am had 
oheiefure sugt^ested tisb tix person in need o f  l e g a l  
aid uiU-st s a t ia iy  ]_ieans t e s t  f o r  being e l i g i b l e  to 
l e g a l  aid at s ta te  expense.' The recent l e ^ a l  aid 
Act of the u . l ' .  Govt, ( -̂-ladhya -c^radesh bcj îaj ^

■ Kaijjoj. Vargon Ive l i y e  Yid i i ik  baha/ata Tatha V id ik  
Salah Kdhiniyai.!, 197'6) a lso p iov iaes f j: the s^^tis- 
fa c t io n  o f  th; i-eans t e s t  as a precondit ion to the 
^rant  o f  l e g a l  a id.

Lega l  proceedings are so expensive that 
they s p e l l  a t o t a l  lu in  f o r  a poor ntan who ib  accused 
o f  a crime. Because even i f  he is  acqu it ted ,  he stands 
to t,ain nothing. Apb.rt i r o L  che cobc o f  tht l i t i g a 
t i on ,  that he bears,  the loss  Ox h is  LarninjiS d s o  
le^ds to i i i s  t o t a l  econouic ruin. -i-t i s  the re fo re  

, suggested' tii± pfcojjle o f  back.ara c lasses  cti'id persons 
no c paying IncoLie tax luUo b be ^.icinted le^.^l aid in 
c r iu in a l  Cases as rigut,. -̂n Cu.se o f  ouher persons 
iii.ean.s tes't hi^y be app l ied ,  x 'rovision should be uade 
fo r  a contribaCary scneuc so chat in Uctters  o f  C r iL ina l  
proceeairg s -a person ib ^ran-ted l e g d  aid irauedlately 
aid as a r i g h t ,  i-̂ e la y  be asked to contr ibute  in proijro- 
,tioQ , t̂o his eqdnouiic condicionis ( th t  t o t . l  ,,ealth and 
year ly  income "should ooth be taken into  cons ide ra t ion ) .
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As re^u.ias i^er it t e s t  l e ^ a l  aid uust 
always be sid.rjtea in bess ions  T r i a l s .  In t r i a l s  
b e f o r e  k c a i s t i a o e s  Iffi^al u.iu snoula be ^-rantea 
i f  the accused stands lic.ble -uo s u f f e r  l o s s  o f  
l i b e r t y  o r  l i v e l i h o o d .  i3ut ne should alv;o,ys g e t  

ciie a ia  i f  he i s  too  j joor to uee t  the co s t  o i  
th e  c r iu in c i l  p io c e ed in gs .

AS rega rds  the procedure f o r  the g rant  
o f  such a id ,  i t  v/ i l l  be b e t t e r  i f  a pen&l o f  naiues
o f  t l£ lawyers  V'/ho are  w i l l i n g  to  j o i n  in th i s  schei..e
IS  kept  re<udy in e^^ch co u r t .  iJo soonei i s  a perbon 
a r r e s t e d  o i  suwoned be fo re  the  w^agistrcte then he 
daould be supp l ied  \jith f u l l  in fo r u a t i o n  cbout uhe 

p r o v i s i o n s  o i  lef^tvl a id  and the l i s t  o f  th e  naues 
oi the l a w y e i s .  j-i ftei  the acca. eu has luade the 

ch o ic e  01 the lawyer  tne iuaoistrc^te sixould is sq e  a 
cer t i t i jc^ te  oi o f  l e t , d  a id cua send i t  to  the
Ictuj-ei asKing, h iu  to tcilce up tne  cabe i i . jL iediate ly .

Lee<-1 iuUbt not be l i u i t e d  to the
fe e  01 tteld.vvjei for afguin^ tne Co.^e, but i t  uust
a lso  cover  the cobt o f  docuuents. co:J^ittee o f  
the -bar Assoc ia t ion  oi t ach town should be set  up 
to adiuinister tte s.jheu.e o f  buch l e g d  a id .

I t  i s  sugeested that o. coLu-dttee v^ith 
wide terus o f  re ie rence  be set up to L̂ ake a cOLpre- 
hensive bche..ie f o r  buch aid so that Govtb, be
asked to take-up buito,ble steps in the l i g h t  oi i t s  
recoi..uendcations to u.ake prov is ion f o r  l e g a l  aid in 
crii-.incil p ioceea ines .  Pxovisi-^ns o f  sec t ion  304 
01 bhe coae of Grii .inbl Pioccuure v/il l not prove 

t f f e c t i v e  unless Oentrd.1 u-ovt. takes i n i t i a t i v e .  
i i i t . j i9A .  ol our co n s t i tu t ion  g ives  clec*.r d i r e c t ion s  
CO the btc.te in ' th is  refei.id.

l> i t ig ,a t ion  unaer our l e g a l  sj^steni-is so 
c o s t l y  th a t  i t  a luos t  ru ins  a poor laan. In  c i v i l  
c ases ,  ti ie  defendent is  a o le  to  earn* h i s  l i v e l i h o o d  
even du i in g  the pendency o f  the s u i t  but in c r i u i n a l  
ca;_es where tht. accused i s  a i i e s t e d  he l o s e s  h is  source 
o f  incoue ana i i  he i s  the only bie^-d w inner in t te  
f u i i i l y ,  he fa ces  the dc-ngei o f  t o t a l  econouic  ru in ,
Lven i f  he is ab le  to  g e t  h i ia s e l f  a c q u i t t e d . I t  is 
t h e i e l o r e  a c r y in g  need o f  the t iu e  tha t  b t a t e  Govt,  
should take up tk- scheue o i  l e g a l  a id   ̂in c r iu in a l  
p io c e e d in g s )  in hand and to spend uoney on i t  from 
i t s  excheti.uer to promote t h i s  schtue l i k e  o th e i  s o c i a l  
insuiiunoe scheue. Thei. only our v/ i l l  becoues 
f u n c t i o n a l l y  r e spons iv e  to  the needs o f  our s o c i e t y .
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