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Under the crimiral procedure code of 1898, there was no

provi sion specifically providing for the grant of bail to a person
srrehending arrest thst is what is commonly crlled Mnticipatory Bail,

It centinued to be g point of discute as to whethcr fnticipatery
Eail could be grerted by the High Ceurts in exercise of their
inherent nowers, Lahore, 1 Madhya Sharat, 2 iajasthen, 3
fyderabed,4_ CplCutta_,_f_ and FEFSU 6 Pigh Courts were of the
view that Mnticinstery T2 1 could be granted by the High Gourts, n
the other hend Sind,_7_ Nogpur, 8_ ¥adhya Bharat, 9 andf
P11 ghgbad _10 High Courts were of the view that it was, not within
the competence of the High Courts to grant L\ntlcxpatcry Ba11 as the
same wes rot rrovided pnder the Code of Criminal Frocedure

The Law Commi ssion considered the conflicting views wbout
Inticinetery Bail, The Commission felt that a rrovision should be
made for the grant of "nticipstory Pails, Explainirg the reasens
for ircormeratine a clause for Mticipotory Bail the Commission
observed: 11
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"Though there is » conflict of judicirl opinion zout the
power of » Court for gr=nt of fnticinntory Bail, the majority view
is that there is no such power under the existing ~rrvisions of the
Code, The necessity for granting anticipatery bail arises mainly
becruse sometimes influenti»l rersens try to imrlicate their rivals
in folse cpses for the rurposes of disgracirg them or for other
rurposes by getting them detnined in jail for scme days, Yn recent
times, with the accentuztion of nolitical rivalry, this tendency is
showing signs of speady increase. PApart from £alse cpses where there
ere reéason b le grounds for holeing thst » rerson accused of m
cffence is not likely to abscond, or otherwise misuse his liberty
while or beil, there seems no justificstion to recuire him first to
submi t te custedy, remain ir prison for scme Azys gnd then apnly
for bail,"

*s a result of this reccmmendation mecde by the Law Ccmmissicn.l?'
Lhe lcgisl?ti\{e rnrecess to incornerate this ns well ss other ;
reccmmendatiors ir thé critin sl nrocecure cede was strrted mA secticn
483 _13  wes inrcrmorated ir the Mew Cr, [.C. which come inte
force in 1974,

The term 'mticiraterv bail' is a misromer, The ter is
not used in Sectiocr 438, “hat is contemrlsted by Sec, 43R is
merely m order releasing ap accused or hail in the event of his
arrest, - It is manifest that there car be no question of bail,
ur less » perser is under detentior or custedy, The moment a nerson
is arrested, -if he has already cbtained an order from the
lession Judge or High Grurt, Ye wruld be released immedi otely,
without having to underge the rigours of jAil ever for » few days

12, The clmuse-wise cbjccts an reasrns with resrect teo
€ection 438 of the Code (which was clmuse 447 in the Bi 11)
run thus:

"2s reccmmen ded by the Commissicn, a5 new provision is

being made enzhling the superior courts te greaot

anti C!ppt"rv bail i,e, » directicr tc release » a pArson

oh heil issued ewwen.before the rerson is arrested, -With

2 v1ew ton swoid the ~ossibility of the rerson. ‘hamrering
the invest igation, snecinl previsien is being 'mace that the
Court grarting sticipstorv . bril my impose suéh conditions
as it thirks fit, These conditions m=y be that a person shpll
make himself zvpilable te the investigating cfficer as md
when recuired pnd sholl net cdo envthing te hamper
investigation,

13, Secticn 43%(1) wher sy nersor has reason to hehove th-\t
he mzy be prrested or o pccussticor of hoving committed a
non-balshle offence, he may annly te the Pigh Court or
the Ccurt of Session for » direction under this section;
e thot court msy, 1f it thinks fit, direct that in the
evcnt of such orrest, he shall he relessed or.bail,
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which woulcd necessorily be tokep ur if he HoS to” arniy for bail
ofter arrest, 14

The sole rumrose of = wmticirstery bl crder is to
safegu erd the personal prestige smnd liberty of an incividual
from mtivsated arrests under the gorb of reaspneble suspicien,
Under Sectier 497 of the old Cr, F,C. the Conrt “pd the right tc
direct the release ~n bail nf a persen whe was arrestec or
cet sined without warra=nt by = cfficer ir chprge ¢f the rolice
ststion, :But thi ¢ nrovi sien was ret found te be adequste becnuse
tke mischief could be done by mere arrest ad detertion which
cculd be féllowed by bail, Tt is the concduct of the police in
occpsionally fefying the rrovisicns of law rlus the reasons
given in the rencrt of the Law Commission,_l4a . that a .
rrevisien for snticirstery bail wes included in the Code,

veees (D When the Figh Ceurt c1 the Crurt of Sessinn mgkes
a drecticn under Sub-Section (1), it mw irclude such
conrfitiors in such directions in the light cf the facts
of the narticular c-se, »s it msy thirk fit, ircluding
(1) » cordition thst .the ncrson ¢ 211 mae himsclf
sweiladle for inrterragstior by a rolice cfficer and
when recuired, '
{(ii) 2 conditicr th»t the rersor shall net, directly cr
irdirectly mzke any ircducement, threnst cr rrc-rru se€ to any
nerser,; ' acquainted with the facts of the c'\se SC as to
dissuzge him from & sclosing such facts te the Court or
tc amy pelice of ficer,
(iii) 2 conditionr that the nerson shall net leave Tnd1;,
withcut the rrevicus rermissien of the Court,
(iv) Ituch other conditicn ps may be impesed under
Cub-Secticon(3) of Sec, 437, »s if the bril were-granted
uncer thot scetion,

(3) If such persen is theregfter orrested without
warr='t by an officer-in-chsrge of » nrlice staticn on
such accusation, an¢ is rrersre” either ot the time of
arrest or ot ooy time while in the custody of such
officer t~ give bai 1, he sholl be relessed »n bail; snd
if »megistrate toking cognizence cf such offence decides
that » worrant shculs be issugr in the first instmce
aqsinst thst nerser, he shrll issve n bailsble warreant

in crnformity with the direction of the Court under
Sehufection (1),

14,  Balchand Jain vs, Stote of M. E., A X, 3, 1977
S.C, 366 at D. 374,

14, Ibis, F.N, No,11,



ii) Ccurt must keer in view thst the 1nvestlgptlcn may lead
t~ the tracing cof mere incriminsting moteri»l 1f the
articiratery bail is net grorted, The Ccurt must not
assumc thot thire is gcing tc be no further incriminsting
moteri o1,

iii) The roturc mc sericusness cf the cherge must be kept in
view, The crurt must nrt be hustled inte exercising this
nower in these crses where the cfferce is cre punishable
with denth oy life imrrisenment,

dy) Mature of the accusstion ansrt, likelihood of Dscending,
temreriro with evicdarce, grovity of the offence, positirn
of the ~fferder are the fcters which shoule be giver' due
corsiderstion,

V) In the interest ef the ~ublic, in cases, where the
chences of rerctitire ~f the cffence canfitt be fereclesed,
like smuggling, hoerding, maninulstion of feoreign
exchange, n:’ultrrotlop, rrefitecring ete,, it may not.
be sefe to exercise this peower,_]18

t

vi) Instead ~f rassing s order, granting snticiratery bail,
for mn unlimited rerind, it will hc atvisshle te S"‘E‘clfy
that the order will beccme. ingrerstive if no »srrest is
made within g SrC(‘,\f\ ed weru‘d y Say twe menths,

vii) Mere apnrehensicn of fnlse accusaticn cr thst such arrest
will be » cause cf dlshm‘rur shrule not entitle the
petiticner for the grent o antici- atery bail, It is
the retiticner whe must subst-ntistc his cese, The
investig ting sgency should net he exrected te rreve the
gui lt of the ~ccused at the very thyeshc-ld cf rreceedings,

viii) * blaket mticiratrry bail connct be (jrop'ted under
Cecy 438 or ay other rrevisior of the code,’

1.  Srmabhpi Craturbha Fatel vs. Stste of Gujarat,
83 Cr, L.J,1523 Guj arat, '
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ix)

X)

Where a case for remand is mpde under Sectien 167(2)
Cr.k.C, cr it is to sccure incriminoting msteri »l under
section 27 cf the Eviderce fct, it my nct be advisdle
te use the rower urder Sec,438 Cr.F.C. 19

Mfter herring the retiticner #ned the rrrsecuticn, while
rossing » final order regsrding the graut of
anticiratory beail, the court must reccrd the reascns
for the corclusions it has drown, 20

19,

20,

Gurbaksh Sirgh fibia vs, Stete of .Fanjsb,
rIVR, 1978 th, ard Hory, 1,

Forty Eighth Iercrt of Low Commissien Fare 31 reads:
"Further the relevat sectirn shruld moke it clear
thst the direction cen be issuee only frr ressens te
he recerdee, ac if the Ccourt is sotisfied that
such » directicr is necesssry in the interests of
justice,"






