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Under the criminal procedure code of 1898, there was no 
provision specific?lly providing for the grant of bjd 1 to a person 
pppreheidinc ?.rrest th?t i s  what i s  commonly cplied ^nticicatory Bai l.  
I t  continuer' to be a point of dispute as to whether /'nti cipptory 
Ba i l  could be gr^^'ted bv t>’e High Courts in exercise of their  
inherent coiAiers,. Lahore, P' âdhy a 3ha r? t ,^  taj asthpn ,_3_
ryderpbpd,^ Cp lcutta ,_^  ^ d  FEFSU 6__ High Courts were of the
view that rnti cipatory ^ ?i 1 could be granted by the High ;Gourts, ^n  
the other h?nd Sind. 7 Nagpur, Q_ f-'adhya Bharat. 9 an'c? " ■ <
M l  ah rf) ad 10 Ifligh Courts ’̂ r e  o f  the view th?t i t  wgs.not wi’thin 
the competence of the High Courts to gr?r)t Cnticipatcry Bgi 1 as the 
spme wpS not provided finder the Code of Criminal Procedure.

The Law Commission considered the conflicting views ?t>out 
Pnticinatory Ba i l .  The Commission fe l t  that a nrovision should be 
made for the gr?nt o f  '’nticip?tory ?ai ls .  Explainipg the reasons 
fo r  ircorroratins a clause for  /'nti cipatorjr Ba i l  the'Commission 
observed: II

Lecturer, Derartrrent of Laws, Pejij ab Uni vers ity , Chgndigorh,

Hi day at Khan vs. The Crown 50 Cr. L.J. 38.
2. State vs. Mpnqi Lai Shankerlpl l952 f''. Bhg. I6l.
3. State vs. athurtipl / . I . - .  1952 Ip j ,  156.
4. V 3Z»f aruddin vs. State 1953 Cr. L.J. 1320 (Hyd).

5. 10 Cal. ' IN. 1Q93 (D.B.)

6. State vs. Saian Singh 1953 Cr. L.J. 1525.

7. Emperor vs. rphprnnpd Fanch 1934 Sind l3 l .

8 . The State vs. Hussain Fchprnmpd l95l N'agpur 471.

9. Stpte vs. Dallu Fpnia A.I.?^. 1954 M. Bha. 143 (F.E . )
(per  m^ority orinion).

10. Stpte of U.F. vs. Kai lash /'.I.^. L955 '"ll. 98.

11. Farp 39.9 Forty First  lerort of the Law Comnissior.
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"Though there i s  p conflict of judicipl  opinion ebout the 
poi'/er of ? Court for  gr^nt of #iticin?tory Bpjl,  the majority view 
i s  thpt there is  no such power ut>c’er the existing •'r̂ ’visions of the 
Code. The necessity for gr^siting enticipatcry b?il prises mainly 
because sometimes influeT’t i? !  nerspns try to imnlicpte their rivals  
in fplse Cfises for  the furposes of disgrpcirg them or for other 
purposes by getting them detpined in j ?i 1 for seme dpys. In recent 
times, with the pccentuption of nolit icpl rxvplry, this tendency is  
showing signs of speedy increRse. Apart from false c?ses ivhere there 
ere re?soneble grounds for holding th?t p person accused of ffl 
offence is not likely to pbscond, or otherwise misuse his liberty 
while OP bpil, there seems no ju sti fi cpt ion to reouire him f irs t  to 
submit tc cUstoc^, rempin ir prison for seme s pnd then ?pi>ly 
for bp i l . "

12
*s p result of this rcccmmendpticn mpde by the Lpw Commission, 

the legislptive nrocess to incorporpte this ps well ps oiher 
recommendptio'"s in the crithir.rl rrocerHjre code wps stprted section 
483 13 wps irc^rr'or^ted if the New Cr. F.C. which come into
force in 1974.

The ter"?! ' ?nti cir ptorv bpi.l' is  ? mi Sforner. The ter^ i s  
not used in Section 438. '%rit i s  contemrloted by Sec,43P is 
merely fP order releasing ?n accused on bpi l in the event of his 
arrest. I t  is m^ifest that there Cpp be no question of bpil,  
urless p persor i s  under detentioi’ or custo^iy. The moment p nerson 
i s  prrested, i f  he has pl'repdy obtained ?n order from the 
lession Judge or High Ccurt. '’e iru Id be released immediotely, 
wit'oout hpving to undergo the rigours of j pi 1 ever for  p few d?ys

12. The cl^se-wise objccts repS'^r s ’« t h  respect to 
Section 438 of the Code (which w p s  d m se  447 in the Bi 11) 
run thus;
"̂ ,s recommended by the Co rami s si on, p new provision is  
being mpde en^ling the superior courts to gr?rt 
»nti cipptorj? bpil i . e .  ? direction to relepse p. Dfir?on 
on bpil issued ev0 ) .bffore the ^erson is  prrested.-’«'ith 
P view to ^o id  the --ossibi lity of the rerson. hpmrering 
the'investigption, ,specipl otcvision i s  being’mpde thst the 
Court grff ting pntj cipptory .bpi 1 m?y imcose sue'*’ con'iitions 
as it thinks f i t .  These conditions mpy be thpt p person shpll 
mpke himself pvpilpble to the investigpting officer ps 
when reouired pnd shpll not do pnything tc hpmper 
investig ption. "  ■ .

13. Section 438(1) wh® ?ny nerson hps repson to believe that 
he mjy be prre?ted or ^  pccusptio” of hrtving committed a 
non-b?i lfi)ie offence, he mfj’ nnply to the I'igh Court or 
the Ccurt o f  Session for p direction under this section; 
pnd th?t court m:y, i f  i t  thinks f i t ,  direct thpt in the 
event o'  ̂ such arrest, he shp.ll be relepsed o p . bpil.

contd...n,3.
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which would necess?rily be tpkep up i f  he Kps to’ proJy* f o r  b ? i l  
gfter arrest. 14

The sole purpose o f  ^  ?nti ci r" ^tory b? i l  order is  to 
spfegu prd the person pi prest ige  ?nd l iberty o f  ?n ind iv idue l  
from motivated prrests under the g prb of re?sonpble suspicion.  
Under 5rcticr> 497 of the old Cr. F.C, the:* Court ‘’ pd the right  tc 
direct the re lease  b p i l  r f  ? pers^'n who was arrested or  
det pined without w?rr;^’ t by pn o f f i c e r  i r  ch?rge cf the ro l i c e  
strt ion.  iSut thi s nrcvi sion w?s net found to be pdequ^>te becpuse 
the mischief  could be  done by mere prrest d deter tier  which 
cculd be fellotAied by b ? i l .  Tt i s  the conduct r f  the r c l i c e  in 
occpsi^nplly defying the provisions of Ipw plus the reasons 
given in the reoort of the Lpw Conmission. 14a that a , 
provision fo r  ?nti cirr'tory b p i l  wps included in the Code.

When the; F igh Court r r  the C^urt o f  ^iessior mslces 
s d i rect ion  under Cub-?i!ectioT> ( 1 ) ,  i t  m?*' i n c l u d e  such 
ccnditiof ’ s in such d i r ec t io n s  in the l i gh t  r f  the f p c t s  
o f  the  T^prt icu lsr  c-^se, ?s i t  'n?i\r thinV f i t ,  inc lud ing
( i )  p condition th?t the ncrson ?' h imsrl f
PVs i lpb le  f c ^  in te r rogp t io r  by p p o l i c e  o f f i c e r  pnd 
when reoui red .
( i i )  p c r n d i t i r r  thr t  the rerson sh pli n r t ,  d i r ec t ly  or  
i ’̂ di.rectly mpke pny ipducement, threa t  o r . r ro m ise  to any 
perscp * ’ sccupinted with the f p c t s  o f  the cpse sc as to 
dissupge him from d i sc lo s ing  such f ^ c t s  to the Court or  
tc aay p o l i c e  o f f i c e r .
( i i i )  8 crnd it iop  thpt the person s h p l l  not lepve Tndi^  
without th( n rev icus  permission o f  the Court.
( i v )  wUCh o ther  conriition ?s be imposed under
' lub-Section(  3) o f  £ec.437, pS i f  the b?i l  were grpnted
under th?t s e c t i o n .

(3 )  I f  such person i s  the r f i t f t e r  pr rcs ted  without  
warrrnt by o f f i c e r - i n - c h p r g e  o f  p n^ ' l ice station on 
such pccusption,  pnd i s  o rep r re^  e i th e r  pt the time of  
prrest or  pny time while in the custcdjr o f  such 
o f f i c e r  to g i v e  b p i l ,  he shp l l  be re l epsed  b?i 1; pnd 
i f  p m p g is t rp t e  t?king cognizpnce of  such o f fence  decides  
thpt p wprrfj it should b e  issu^-d in the  f i r s t  ins tance  
popinst thpt nersr r  , he s h r l l  i s s u e  p b p j l p b l e  wprr rr t  
in conformity m t h  t^e di rect ion  o f  the Court under  
f » b - S e c t  ion ( 1 ) ,

14. Bplchpnd Jpin v s .  £t?te o f  F . F . . ^ .1.3.  1977
S.C. 366 at p .  374.

14p. Ibi-^. F .F . No. 11.



-  6 -

i i )  Court must keer in view thpt the investig?ticn m?y legd 
t^ the trpcing of mere incriminating m?teripl i f  the 
pnt! cif ptrry b?i 1 i s  nrt gr=rted. The Ccurt must net 
pssumc thpt thtre i s  gring to be no further i ncri min ?ting 
m?ttri pi.

i l l )  Thenpture rur’ seriousness r f  thf chprge must be kept in 
view, Thf (rurt must nrt be hustle(^ into exercising this 
nower in these c p s p s  where the offeree is ere runishpble 
with ĉ epth or l i f e  imrri scnment,

"if) N pture of the accusption pnprt, likelihooc’ of efcscrnrh’ ng,
temnor’ro ivi th evif^crce, grpvitv of the offence, position
of the offer der ?re the factors which shoulr' be giver' due 
cnr siderption.

V )  In the interest o f  the -ublic , in cpses, where the
chpnces reretiti-^r tbc offence cpniTVt be foreclosed, 
like smuggling, hoprr'ing, mpninuIption of foreign 
exchrpge, pr\iItfrpticp, -^rrfiterring etc.,  it mpy not. 
be spfe to exercise this  power. 18

v i )  Instepfi <̂ f •-pssing ?n orr>er, grp»’ ting pnticir?toTy bpi 1, 
for  pn unlimitef^ oerior", i t  m U be ?«^vis^le to S'^ecify 
thpt the otder w i l l  becomc, inqoerptive i f  no prrest is
mpde within a srccified --eriod', s?y two months.' ;

v i i )  flere ppnrehension of ?ccus?ticn or thpt such prrest
w i l l  be p Cguse of dishonour should not entit le the 
petHicner fo r  the grpnt o^ ?jiti ci'  ptory ba i l .  I t  is  
the ret it ioner  who must subst^nti?tc his c?se. The 
investigpting ?genfcy should not be exnected to f'rove the 
guilt  of the pccused ?t the vtr>’ thres!"cld r f  proceedings*

v i i i )  " blpnket jntici-'?tory bpi l ĉ -̂nr-ct be gr^'rted under 
Seci 43B or jjiy other rrovisior of the code.'

18. Somabhpi Chpturbhpj Fatel vs. Ctrte of Gui prpt. 
83 Cr. L.J.1523 Guj ptpt.
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i x )  Where p cpse f o r  remfrd i s  m?de under Section 167(2) 
Cr.t .C . cr  it  i s to sf cure incriminating mpteri?! under 
section 27 cf  the Evirier’ ce /ct, i t  riot be pdvisfble  
to use the rcwer under Sec,438 Cr.F.C. 19

x) f f t e r  hearing the r e t i t icne r  ?nf̂  the rrosecution, while 
passing ? f in  pi orc’.er regprc'ing the grpnt of
pnticir ptory b?i 1, the court must teccrri the reasons 
f o r  the cor elusions i t  hos drptyn. 20

19* Gurbaksh Singh g jb i?  vs. St rte of ?ni ph.
M . a .  1978 lb .  prri Hpry. 1.

20. Forty Eigfith He^rrt c f  Lpw Ccmmi ssion F?rp 31 re?ds: 
"Further tfic relevant section shruld mske it clepr  
thpt the direction cpn be issuer' only f^ir repsons t c  
be recorded, pr r' i f  the Court i s  sp t is f ied  thpt 
such p dirrct ior  i s  necessprj/ in the interests of 
jus t i  ce, '*




