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Two major conssqusuczs flow from an illugal
arr.st or suarch of a citizca. It may cith @
cnsue & criminal or civil action agaluast™ ths
dcfaulting officer, o it may completely witiate
the trlal., The latt.r tr.nd has not surfeoced
much in the Indian law although tn- judicisl
improvisation of "the <xclusionary rule" in th.
hit-d States has be.n dovsloped with a view %o
kecp the coxecutive actions witnln the bounds of
law. According %o ta "exelusionary rule® the
Courts do not parmit th. use of any cvidznce,
howsocver matericl b, ariong 1t may have on the
chieg., if it has buwn obteained as 'a r.sult of
i1l zal arrgst or search of the d.fendent. An
arr: st and cous.quently the scarch is illegal from
th very begining, if th r¢ is a failure to comply
with th 1l.gal standard sct for th arr st and
starch., In th immedist. circumstanczs this rulc
com:s «s a prot.ction to th person who has b . n
a victunm of 11l.gal afcrcoment of a 1 gal process.

Civil Action:

A law /aforcen L% officusr is- vulnerabl: to
civil liecbility, if in discherg. of dutics his
acuolons turn out to be a Srosspass on th, Pirson
or prop.rsy of th alleged victim. A tr sspass
thus com1ittid muwy .ith r b. or assault, battory
fzls arr st or fals- imprisoam.at. As most
casus of d.toation ox arr-st without warraat
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approximat: to situations of wrongful confin m nt,
usu.lly th r.om.dy sought is in common law action
of rucovering damag.s for fals: imprisona.nt.

Tort rcemedics for police violations of
individual rights havc not proved .ffuctive
counteraciions. That larg” numb r of arr:sts
without warrant tak. plac. in th. day to dey law

woforcement, and that meny of such arreusts if
chall ngcd would b. unlawful, nonctheless th -

romedy with its surrcunding t chnicaliti.s has
had 1littlc attiraction for purpos.s of collucting!
substantial mon.y judg.ments against the police
efficurs.

Apparently, an c¢xplanetion for infrcaent liti=-
gation, in contrast to large numb.r of arrists
may lik in ths low economic status of the potential
plaintiff. Addcd to this is the restriction that
in th absenct of proof of picuninary loss, th:
courts award nominal damages for mental anguish
and bumiliation, which arc th usual cl-m nts of
damage in such casws. Furth rmore, the recovary
of a sum suffici.nt to juscify action dip.nds on
1. moral asp.cts of the cast as well. This aspect
of rceparation of injuri.s in a civil action has a
rastrictive effect on litigation, b.causs the rule
docs not contribute much inc:ntive to the potential
plaintiff's who so often are the pirsons with past
‘conviction r-.cords, or suspccts of qu.stionablec
charactur. Th- el.ment of respectability, on waieh
the fiction of roparation cun op rate, is ldcklng
in these cases of torts. The view is that a person
with prior criminal record could not havs beun
humiliatwd by arrest.

Imnunity of th- offic.rs from civil liability
is anothur factor which r duces the cfficacy of tort
romdy. Evin whipo en arr.st is not lawful the
presumption of ligality is unvariusbly in favour of
palicc action presunobly with a view to promot: a
policy of no* hamp ring the law unforcumsnt officsrs
in thrir day to dey .nforcement of the lawe The
judicial approach has be.n that th gov:rnment
cannot b h-1d 1isbl ith r wh.n an officer takes
action in pursuance of a statutory duty, or when thc
act committid by him happ'ns to b 1in ¢xXciss of his



authority, unl:ss in tna. latt r cas. th- act is
Jither dou. by gov rnment's ord-r or is subscquiatly
rabified" (Maharani Gurcaaran Kaur v. Provine: of
Madras (1842) M.L.J. 14).

_ In view of the 1.gal end practical difficultics
it may b submitt:d that a recouisc to civil action
has lost signif canc to a considurabl. dagres to
compensat. for injuri s arising out of ill.gal
foliCﬁ‘actionS. On: possibl. way to r:solve is

0 pnact & sp cific l-gislation making the govirne
m:n% liable for zctions of false arrcst, fals.
imprisonm nt, assault and battery, and 1n cass of
governm-nt liability for wrongful arr«st th. wag.s

of -the dcfaulting offic.r be subject:zd to garnishm nt.

Criminal Action:

The prosccution of officials for a wrongful
act is op.n to an individual. The private indi-
viduals can move she machin.ry of criminal justice
by filinz a complain¢ for an off.nc¢ which the
polic. officir migat have committad. Swetion 220
of th Indian Pinal Cod. also provides for punishe
ing th polic officcrs if th:iy confine. p rsons
on sonl. accusation or commit tha.m for tri-l.
Section 220 Indisan P nal Code reads:

+

Who v r b ing in eny office which giv s
him 1 gal auvchority *o commit p.rsons for
trisl or to confinumont, comruptly or
maliciously connite any p rson for triale.

Or to confin.m ht in the x.reise of that autho-
rity, knowing that 1a so doing h. is
a¢ting coptrary to law, shall be punish.d
with imprisona.at .e. Or finG ... Oor with
both." T

™ us: of tauc obovs check on xercise of
arbitrery pow.r »nd ill.gal cuthority has m. t
witn the difficulty of prowing *th. ingr-di-nt of
"corruptly or maliciously's As stat.d carli.r
the X.rei:s. of ~uathority by a police.. officur has
botn tek n o b lawful unliss proved otherwis...
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Once the premisce of 1-:zality of action is in fevour
of thw police offic r an exe.:ding of authority has
found a condonation for the excesses unless the
action-has bw n-teo.callons or too r:volting so much
so that the compounding of extrom. .guilty knowl.dge
superadded to on ill.gel act is clearly visibl..

Tha~ filing of complaint egainst a public
servant has %o b. preecd.d by seeuring sanction for
prosecution under S etion 197 Criminal Proccdure Cods.
Inde.d such a st:p is aimed at affording recasonabl.
protwction to public s.rvants aciing or purporihing
to act in th dischergs of thelr dutics. But thi
protection cannot be uswd as a cloak for doing what
transgress.s th. authority of law. I wouyld bz
objsgcionabl: both in terms of propriedy and rule
of law. Ta. judlcisl attitude in this r.gard has
succintly boen put in Mulspenkar Djha v Bhagwen Misra
(1971 Cr. L.J. 442) wier¢ 1t nas-bu.pn obszrved wnat
"th circumstance that whilc so aecting, the public
servets acted in eXewss of thelr duty will not be
a sufficicnt ground for duprivation of such protec=
tion so long as there 1s a ruasonabls connwetion
botw.=g the impugued et and she performapnce of
the officisl dutivs."” Th- recasonabl. conn ction
is now.v.r a mabt.r waich 1s ssscutially and sub-
stauscially .o be dotirminad on the facis and cir-
cumstancss .of «ach case (Ikid).

Th. invoking of criminal process agaiast the
police officers are surmounted with practical
difficultics too. ™ bonds with which th- police=
men .are tizd togeth r and a feelipng op the part
of a police witnegss that ho could b in th. same
prodicamint teods to zive him a diluted vorsion
of «+vid nec. Th. inclipation of th magistracy
has alsc be.n o favour a govirnm ntal official
rather than th citizenry. Tals frond was nollccablce
as far back as 1950 wasn the E.P. High Court in H.
Sinrh v. Balmokand (A I.R."1950 E.P. 367) direcicd
Fn. antention of th. magistrate 'to d.al car fully
and cxpceditiously with 01ll complaints mad: toc them
against any body ~nd more so against police officials,
becaus. th stebility of ths state deponds on the
confideiac. which th citizsgs hav in the machin.ry
for adjudication of rights ... Cistizuns should not
be giv n wv n a chanc %o labour und.r the appro=-
honsion that  ageinst porson in powsr thuy can get
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no ridruss ard that th- polickmen can gt away
with th.ir high handodacss without the state
acwing through its magistracy, taking any nouics
of it, and (v-a Wi re a complaint is mad( with
regard to that matv.r'. olncw thisc obs.rvations
wer. mads fthe orond has booa in th rrvers: dirce-
tion and th r  is a confirmed beli.f that high
handeda ss can gzo scot fro- and wnpunish d. All
such anamolics nav  shoun thelr ugly facis in a
soclal order which still rwtains its basis on the
conespt of the rule wh re the goveirnm nt of law
and not of men priv.ils,

Other M.taods of Controls

Judicial activism has dyv lop.d th- "<xXclu=
slonary wul. " in th United States which forbids
the us. of cvid.nc: in criminal trial, if it was
cbtained in cours of an ill. gzl arrest or s.arch.
This nods+ aas basically he n us=d to police th
polic, so that this organisid force of governmentel
m.y be disciplind to resp.ci the sanctity of rights
and privilrg.s of th’ c¢citiz n in contrast to thelr
~ntahusiasm to curb th. crim s to zoro growth rat:.
How.v r, &h- rule of ¢xclusicn has not ban adhered
t0 v.ry strictly in India. The illugelity of arrcst
or scarch do.s not always aff ¢t th jurisdictiion
of th. court to try an accus.d (Sc. 49 Cr. L.J, 178,
5 Crs L.J, 89, 11 Cr. L.J. 453, 11 Cr.L.J. 576
14 Cr.L.J, 236). A conviction is no+ bad mnr iy
b..cuuse th. cccus:d was arr st.d 1ill, gally, or that
%n s arch which mad. aveilabl. tangible and
matcrisl cvid-ac . was not altogethuyr 1 gal. On
th oth r hand a court has to tak cognizanc. if a
r.pors is results from th. police investigation
(S, 190(a) - (C) Cre P.GC.) The jurisdiction is
also not nullificd < if th: cognizaac. 1s bas d
on an i.valid r.port until and ualess th. drrogue
lariti-s committ.d by th officcer arv of such
gatur . as may r.suls in th. miscarriag of justice
(S‘\; Cn' XLV SS. 530"5837 536 & 537). Th: :’ulf Of
cXclusion op rates in ta ar a of conf-ssional
statem.nts b cause of th- statutory rul..

As v gards *h admissibility of wvid ace
obtaiaed as a r sul®t of illegcl arrust or scareh,
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the gen rel rul scems +2 b that 'what would
oth.rwis:. b rclivant do's not b com irr-livent
because i. was discevered in th courst ... in
which the provisions of Criminal Proctdure Cod.
W‘r¥ disrcgardids (S:e 11 Cr. L.J. 483, 11 Cr.
L. 576, 14 Cr. L.J. 236). In Emp.ror v.
M lanadad (14 Cre 1.0 . 236) the Goust 5.t sside
the order of acquittal stating that wacther the
ssarch was 1. gal or not ther was :videncs in thc
casc that dCCUSud nad k.pt coutraband article in'
his hous , and that should make him liabl: for
conviction. Th - ill-gzlity of arrast-has no boar-
ing ithe» on th. jurisdiction of the court to try
an accus:d (A.I.R, 1955 Wegpur 97, A.I.R. 1944 ¢
P.C. 173) or on conf. ssion made by him b forc a
magistrat. in complianc with the statutory provi-
sions (46 Cre L.J. 119). Thus, *h: avidine. of
guilt is not - Xclud<d m:rly b cause th  policce
offic r has comnitt d illugality in sccuring .vi-
d nec.e ™i- judicial policy cen th refor- be of
not much avaeil %o briang a check in th misuse of
anthority andé pow r by a z:alous policc officer
who by tradition and prerctice is attunsd to
disrc¢zard th  individuol rigats «(vzn though th.
awar.i ss for the sam has now b .com. crystallisvd
into a constitutional mandatr.

Ne.d for Civil Rights Action

In vi.w of th. shortconings of hith rto :xisting
civil, crimirsl a.d drpartm atal actions to eneck thi
arbivrery ¢xercis of cathority and =1lso b causc of th
growing o «d for gw.r-mwss of th: personal froodoms
1t has b.come lucums % thet nuccssary ways and m ans
b. devisud to s=wrik a balauce bctween tn- intsrosts
of th. soci.ty and th  individual rights. Th. necd
for a group action on bchelf of the citiz - ns to count T
th cxceeding authority of th officials which
re-main a pow rful organis.d unit as comparcd o
the ipdividu-ls is thus £ le. ™a. rem-dial action
n «d not any mor. r main with th individual
th. right of organis.d groups of civil llb.r%crlans
to bring in o cessary civil actions. Rocognition
of such rignt for comp.nsatocry moncy actions will
po a long way to put a ch-ck on rackless authority
Likewis. th. crimiasal prosrcutions against b. made
casi r f»r wrongful polic accions taken und.r th-
colour of law and also wh rc a citizen has boon wil-
fully dopriv.d of ri;hts prot cted by tho laws and
th: Constitu-.ion of India.
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