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Two majoi? cons^quc,ucos f l o w  from an i l l e g a l  
a r r . s t  or s*-.arc!i o f  a cit iz^-i i .  I t  may cith.-r 
ensue a cr im ina l  or c i v i l  a c t ion  against"  tlis 
dc, fault ing o f f i c c r ,  or  i t  may comple te ly  v i t i a t e  
the t r i a l .  The l a t e  .t tr..nd has not surf.-ccd 
much in t.hc Indian law although th '  j u d i c i a l  
improv isat ion  o f  "tht^ exc lus ionary  r u l e "  in  th-. 
Onit>^d States has bc-.n d<„v' lop3d w i th  a v iew to  
keup the oxecutivu act ions vj i thin t.he bounds o f  
law. According to th ’’ exc lus ionary  r u l e ’' th"' 
Courts do not p^.rmit t h . u sg  o f  «ny GVid^ncc-j 
howsocvc.r m a t c r i f l  b, aring i t  may hav  on the 
ch . i ! g „5 i f  i t  has bv.cn obtained a s 'a  r e s u l t  o f  
i l l  .gal a r rys t  or sfearch of' th^ d,. f£ndsnt. An 
arr. st  and coijS-quently tht s.;arch is  i l l e g a l  from 
th VGry b t g in in g ,  i f  th- rc i s  a f a i l u r e  to  comply 
w ith  th L -ga l  standard s^t f o r  th arr- st  and 
s ia rch .  In th iraiUcdiatc circumstances th is  ru le  
com: s us a prot.  c t io n  to  th person who has b .. n 
a victum o f  i l l e g a l  nfcrc:m?nt o f  a 1 - ga l  process.

C i v i l  Act ion :

A law .'nforcem nt o f f i c '^ r  ii< vulnerabl- )  to 
c i v i l  l i a b i l i t y ,  i f  in dischc>rg. o f  duti^^s his 
acGions turn out to  bf- a tr-.sspass on th ,  person 
or prop, r t y  o f  th  allv^gcd v i c t im .  A t r  sspass 
thus coffl.'iittcd may . i t h  r b« or a ssau l t ,  ba t te ry  
f ; . l s  arr st  or f a l s ' .  imprisonm...nt. As most 
cas^:s o f  d . t^n t ion  or arr '.st  v;ithout warrant
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approximat-i to  s i tu a t ion s  o f  wrongfu l  confin-m n t ,  
usu<Jly th rvm-..dy souglit i s  in common law act ion  
o f  rv;Covering damagvS f o r  fa ls -  imprisona.nt .

Tort rc-fflf-dics f o r  p o l i c e  v i o l a t i o n s  o f  
in d iv id u a l  r ig h ts  have not proved _ff,. ictiv.- 
counteracuions. That la rg "  numb r  o f  a r r f s t s  
without warrant tak, plac , in th.  day t o  day law 
‘' .nforcGnifnt, and that many o f  such arr-jsts i f  
ch a l l  ngcd would unlawful, nonetheless th 
rGmody w ith  i t s  surrounding t ' c h n i c a l i t i ^ s  has 
had l i t t l e  a t t r a c t i o n  f o r  purpos-s o f  collv:,cting  ̂
substant ia l  mon-y judg.iiKnts aga inst  the p o l i c t  
Qff icCTS.

Apparent ly ,  an explanation f o r  infrcqj-:nt l i t i 
ga t ion ,  in contrcist to large, number o f  a r r es ts ,  
may lie, in th^ low economic status o f  the p o t e n t i a l  
p l a i n t i f f .  Added to th is  i s  th^ r e s t r i c t i o n  that 
in th absencc o f  proof  o f  p< cuninary l o s s ,  th:. 
courts award nominal damages f o r  mental anguish 
and b u m i l ia t ion ,  which arc th usual c l 'm  nts o f  
damage in such eases ,  Furth rmore, thu rt.covc:.ry 
o f  a sura s u f f i c i e n t  to ju s c i f y  ac t ion  dcp.-nds on
■ h--. moral asP'. c ts  o f  tho ease as w e l l .  This aspect 
o f  repara t ion  o f  in jur ie  s in a c i v i l  act ion  has a 
r a s t r i c t i v G  o f f t c t  on l i t i g a t i o n ,  bvcauso the ru le  
docs not contr ibute much inc<. n t iv^  to  the po t f -n t ia l  
p l a i n t i f f s  who so oftt-n arc th'., persons w ith  past 
conv ic t ion  r .cords, or suspocts o f  qu .■‘Stionablc 
charac ter .  Th' e l ‘; mcnt o f  r e s p e c t a b i l i t y ,  on which 
tht- f i c t i o n  o f  repara t ion  can op ,rat<'^, is  lack ing 
in th^;se cascS of t o r t s .  The v iew i s  that a person 
w ith  p r i o r  c r im ina l  record could not havG been 
humiliated by a r r e s t .

Immunity o f  th'.  ̂ o f f i c - . r s  from c i v i l  l i a b i l i t y  
is  another f a c t o r  which r ducrs thu c f f i c a c y  o f  t o r t  
rora.dy. Ev;n wh-.p'-, dn a r r . s t  i s  not la ; t fu l  the 
presumption o f  1> g a l i t y  i s  uhvariably in favour o f  
p o l i c c  act ion  presumably w ith  a v iew  r,o promot:. a 
p o l i c y  o f  not hamp r ing  the law i^nforcomint o f f i c c ; r s  
in th ' . i r  day to d r - y  .nforcemr nt of the  law. The 
j u d i c i a l  approach has be. n that th gov'-rnmsnt 
cannot b ĥ  Id l i?  b l  i t h  r wh. n an o f f i c e r  tak.-^s 
act ion  in pursuancf of a s ta tu to ry  duty,  or when the 
act committed by him happ'ns to b in cxccss o f  his
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au thor i ty j  unl:ss in tn- l a t t  r cas„ tii'- act i s  
i t l i ‘ r  dou. by gov rnm'. n t ' s  ord'-,r or i s  subsrqu:j.itly 

r a t i f i e d "  (Maharani Gurcaaran Kaur v .  Province o f  
Madras (1S4^) M .L .J .  14) . '

In view o f  thiv I v g a l  end p r a c t i c a l  d i f f i c u l t i f j s  
i t  may b submitt--d tl iat a rLCouist t.o c i v i l  act ion  
has l o s t  s i g n i f  canc to  a considurabl.. dagrco to  
compi.riisatv. f o r  i n j u r i  s a r is in g  out o f  i l l e g a l  
)o l ic -  ac t ions .  Ont possible, way to  r .so lv f -  i s  
:o nact a sp c i f i c  l e g i s l a t i o n  making tlic govcrn- 

m;nt l i a b l e  f o r  act ions o f  f a l s e  a r r e s t ,  f a l s .  
imprisonin'nt j assau lt  and b a t t e r y ,  and in casb o f  
govt.rnm'nt l i a b i l i t y  f o r  wrongful arrf^st tli~ wag.s 
of-til!;; d e fa u l t in g  o f f i c e r  be su b j tc t td  to garnislim nt,

Criminal A c t ion ;

Thfa prosecution o f  o f f i c i a l s  f o r  a wrongful 
act i s  ppt n to  an in d iv id u a l .  Thv private- in d i 
v idua ls  can olovf- ciic macliinwry o f  c r im ina l  ju s t i c e  
by f i l i n g  a complainc f o r  an offuncy wiiicli t%. 
p o l i c  . o f f i c e r  raignt havv committed. Sciction 220 
of th  Indidn Penal  Cod,: a lso  p rov ides  f o r  punis.V 
ing th p o l i c  o f f ic v . r s  i f  th..y confint. p rsons 
on soLu accusation or commit tli.ra f o r  t r i n l ,  
Syction 220. Indian P nal Codo reads;

'/•/ho V r b ing in any o f f i c ; -  wiiic!! g i v  s 
him 1 ga l  aLrchor-lty to  commit persons f o r  
t r i r A  or to cOnfin^ravnt, comruptly or 
mal lc iou {. ly  commits any p rson f o r  t r i a l .

Or to  confin'. m nt in thê  x . r c is e  o f  that autho
r i t y ,  knowing-;; that in so do ing h.- is  
adting contrary  to  law, s h a l l  be punished 
with  imp'‘ison:ii-at . . .  o r  f i n e  . . .  o r  w ith  
bo th . "

Th US'- o f  the abov' ch,oCk on xercis^- o f  
arbitr^^ry pow. r ond i l l  ,gdl ,.-.uthoT"ity has m-t 
1-Jith th'. d i f f i c u l t y  of proving'th>. i n g r ' d i - n t  o f  
" c o r ru p t ly  or m a l ic iou s ly ' ' .  As stdt..d , 'a r l i . , r  
the ^Xvrcis, of riuthority by a p o l i c i '  o f f i c v . r  has
b.sn t rk  n to b law fu l  unl( ss proved otherw ise .
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Orice tiifc pPc:raisc o f  l - g t d i t y  o f  act ion  i s  in fc.vour 
o f  filit: po l icG o f f i c  r an '3xc.._iding o f  au th o r i ty  has 
found a condonation f o r  th'.. excesses unl<,iss the 
act ion-has n - too  c-aLloB^ or t o o  r e v o l t i n g  so much 
so that th^ compounding o f  t.xtr^.m -g u i l t y  knowl.dgs 
suptraddcd to  on i l l v g f l  act  i s  c l j a r l y  v is ib l .^ .

Th'' f i l i n g  o f  complaint aga inst  a pub l ic  i 
servant has to b. p r ic cd ,d  by secur ing sanction fd r  
prosecution  undar Sv c t ion  197 Griminal Procedure Code. 
Indu-d such 'a  s t -p  i s  airaud at a f f o r d in g  reasonablv. 
prot t .c t ion  to  pu b l ic  servants ac 'j ing or purport ing 
to act in th  d ischarge  o f  th'«.ir d u t i e s .  But th is  
p r o f e c t io n  cannot be us>'.d as a c lo ak  f o r  do ing  what 
t ransgrt  SS-..S th-. au thor i ty  o f  law . I t  vjould b3 . 
ob j jO c i o n a b l ; both in  terms o f  proprieifcy and rulo  
o f  law. Th. j u d i c i a l  attitude, in th is  r. gard has 
su cc in t ly  bf.-.n put in  Mulshankar p.jha v> Bĥ f^Wc'-n Misra 
(1971 Cr. L o J .  4 4 2 ) wh^rc i t  aas.-ti.La obssrv^ i  that  
"th circufflstancc tha t  \\/hil''.. so a c t in g ,  the publ ic  
se.rvp'its acted in wxc^-ss o f  t h e i r  d u t y  w i l l  not be 
a s u f f i c i e n t  ground f o r  dv jpr ivat ion  o f  such protdc-  
t i o n  so long as th t r o  i s  a roasonab l^  c onnec t ion  
b'„tw n the impugucd act  and ch^ per fo rm ance. o f  
thx. o f f i c i a l  d u t i -  s , ” Thv reasonablt , conn c t i o n  
i s  now., v^r a matter wiiich i s  f s s c n 'G ia l l y  and sub- 
s t a i j c i a l l y  .,o be dott rmined on thu f a c t s  and c i r -  
cuDstances o f  v,ach caS'  ̂ ( I b i d )  .

Th- invok ing o f  c r im ina l  process  aga inst  the 
p o l i c e  o f f icv^rs a.r  ̂ surmounted w i th  p r a c t i c a l  
d i f f i c u l t i v ; S  t o o .  ^h bonds w i th  which th  ̂ p o l i c e -  
m..n,,-are t i ed  togc th  r  and a f e e l i n g  on the part  
o f  a, p o l i c e  w itness  that  h - could b in  th. same 
prvdicarat.nt t fnds  to  g i v e  him a d i lu t e d  ve rs ion  
o f  V v id nc( . Th. i n c l i n a t i o n  o f  th  magistracy 
has a lso  be.n co fa vou r  a governra n t a l  o f f i c i a l  
rath; r than th  c i t i z e n r y .  .This tr.:nd was noticeable- 
as’ f a r  back 'as 1950 wh-:.n fchc B . P . High Court in H. 
S ingh V .  Balm ok and (A I . R . ' 1950 E J’ .  367) dir i 'Ctcd 
i;;h. a t te n t io n  o f  th^ magistrate  ' 'to d^a l  car f u l l y  
and e x p e d i t i o u s ly  \i/ith j 11  compla ints  madf to th^m 
against  -̂ ny body ^nd more so aga ins t  p o l i c f  o f f i c i a l s ,  
btcaus> th  s t r b i l i t y  o f  the s ta te  depends on the 
conf idtncv which th c i t i z - n s  hav  in  the raachin.ry 
f o r  ad ju d ica t ion  o f  r i g h t s  . . .  Gi'Wizens should not 
bf' g i v  n ov n a chanc to  labour und.,r the appre
hension that  aga inst  p. rson in  power thv.y can get
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no r. dpwss ar.d t'riar. policfemcrj can get away
with t l i . i r  b-igH ss wi'ch.out t.hc s ta te
ac';ing throug.^ i t s  m ag is tracy ,  tak ing  any nocicG 
of  i t ,  and v.v-.n vjIinT U  a complaint i s  madi. w ith  
regard to that  mati..^r''. iiinc:> these observa t ions  

mad' the »:r--,nd has be. n in  th  r^'vcrs'; d i r t c -  
t ion  and th  r i s  a confirmed b t^ l i . f  that  high 
handodn ss can go scot f r i '  and unpunish d. A l l  
such anamoli js  hav showj t h e i r  ugly f a c . s  in a 
s o c i a l  order which s t i l l  r ‘-.tains i t s  bas is  on the 
concopt o f  thu ru le  wh. r.. the govc-rnra nt o f  lax; 
and n6t o f  m, n̂ p r r v . i l s .

Qthur M.triads of Control*.

J u d ic ia l  ac t iv ism  has d ; v  lop^d th '  " cxc lu -  
o ionary  '■u l . "  in  th  llnitc/d stat- ’ s i^hich fo r b id s  
th-. us., o f  ‘. v id :n c  j in c r im ina l  t r i a l ,  i f  i t  was 
obtained in co 'irs o f  an i l l .  g s l  arrt st  o r  s-. arch. 
This nodf' lias b a s i c a l l y  bt n us'-d to  p o l i c e  th 
p o l i c  , so that t h i s  organisi.d forc<' o f  govcrnmc-ntal 
m-r b*;-. Q i s c ip l i i i  id to  rcsp. ct  tĥ - s a n c t i t y  o f  r i g h t s  
and p r i v i l ' . g  .s o f  th' c i t i z  n in  con t ras t  to  t h e i r  
.-nthusiasra to curb th. cr im s to z e ro  growth rat= . 
How-iv r ,  th - rul» '  o f  £.xclusicn has not be* n adhortd 
to  v , r y  s t r i c t l y  in  Ind ia .  "Tht i l l < . , g a l i t y  o f  a r r e s t  
o r  si-arch do. s not always a f f  c t  th. 3 u r lsd ic  cion 
o f  th -  court  to  t r y  an accused (SG'- 49 Cr. L ,J , 178, 
5 Cr. L . J .  89, 11 Gr. L ,J .  453, 11 C r .L .J .  576.
14 G r .L .J ,  236 ) .  A con v ic t ion  i s  n o ", bad râ .r l y  
b-causw th- cccus'-d was arr s t .d  i l l e g a l l y ,  or that  
to. s arch which mad. a v a i l a b l e  tang ib l i j  and 
m a te r ia l  cv id -nc  , was -not altoge,th-..r 1 g a l .  On 
th oth r hand a court  has to tak cognizdnc'.. i f  a 
r e p o r t  i s  r< su i ts  from th-. p o l i c o  in v t ,s t iga t ion  
(S .  190 (a )  -  (C) Gr. PoG . )  Tho ju r i s d i c t i o n  i s  
a lso  not n u l l i f i e d  c.v-n i f  th'. cognizanc.. i s  bas'd 
on an in v a l id  r . p o r t  unt.il and unlv.ss th .̂ i r r e gu 
l a r i t i e s  committed by th o f f i c e r  are o f  such 
natur as may r .sul;:  in t h . m isca r r ia g  o f  just icG  

Ch. XLV Ss. 530-533, 536 & 537 ) .  Th<' ru lr  o f  
v:xclusion op rat,.-s in  th ar a o f  c o n f ' s s i o n a l  
stat,vm'..nts b caust o f  th '  s ta tu to ry  rul^ .

As r gards -̂ h a d m i s s ib i l i t y  o f  c-vid nc-: 
obtainf.d as a r  s u i t  o f  i l l c g r l  arr . ;s t  or  search,



-  6 -

til*' gtn r?.l r u l  sc-,ms -'o b. that  "what would 
oth^rwist. b ' . ' r e l e v a n t  d o 's  not b com. irr '^ l i .vant 
btcausv. i .  was d i s c 0V<-rc:id in t a  coursc . . .  in 
which the p ro v is ion s  o f  Criminal Procedure God. 
w:.r(, disrcgdrdc^d, (s=c  11 Cr. L_.J.,453, 11 Cr. 
L . J .  576. 14 Cr. L . J .  236 ) .  In EmP'.ror v .  
Allahadad (14 Cr. L . J .  236) tho Court s’-.t asidc- 
thc order o f  a c q u i t t a l  s t a t in g  that  whether tht. 
sbarch was 1 - g a l  or not th^^r v/as jVidt nCvj in the  
case tha t  accus>:,d had k .p t  c >utraband a r t i c l o  i n '  
his hous , and that should raak... him liabl-:- f o r  
c o n v ic t io n .  T̂ h ’ i l l ' g r l i t y - o f  a r r o s t  has no bear
ing i th .  r on th- j u r i s d i c t i o n  o f  the court to t r y  
an accusi d ( A . I . R .  1955 Nagpur 97, A . I . R ,  1944 /
P .C ,  173) or on c o n f ’ ss ion made by him b f o r e  a 
mag is tra t .  in complianc w ith  the s ta tu to ry  p r o v i 
sions (46 Or. L . J ,  119 ).  Thus, th: e-vidcnc-. o f  
g u i l t  i s  not • xdudcd  ffl'.r^.ly b-.causc th p o l i c o  
c f f i c  r has comnitt  d i l l e g a l i t y  in securing - v i -  
d nc. . ^h-r j u d i c i a l  p o l i c y  Cc'n th  r o f o r '  be o f  
not much avr.^il to  b r ing  a chock in th misuse o f  
a u th o r i ty  and pov; r by a z; alou's p o l i c c  o f f i c e r  
who by t r a d i t i o n  and pr?-ccicci is attuned to 
disrcf^ard th ind iv idu t i l  r i g h t s  t v:-n though thv 
awar.n ss f o r  thv sam has now b .corn-, c rys ta l l i s v -d  
in to  a c o n s t i t u t i o n a l  mandate.

Ne.-d f o r  C i v i l  Rights Act ion

In v i  w o f  th . shortcomings o f  h i th  r t o  e x i s t in g  
c i v i l ,  c r im iL a l  a.id d;,partm n ta l  ac t ions  to chock th> 
arbi't-rary cx>.rcis ' ' f  cutho'oity and '-aIso b caus^j o f  th 
growing a ^d f o r  aw <r-ulss o f  th^ p t r son a l  fre^.doms 
i c  has b--com̂  iiicucio j t  that necessary  ways and m ans^
b. dv,vist.d to st^rik a balancf between tri' i n t e r e s t s  
o f  th . s o c i . t y  and th in d iv id u a l  r i g h t s .  Th. nftc d 
foj" a group ac t ion  on bcho l f  o f  t h -  c i t i z ^ n s  to count r 
th' exceeding au th o r i ty  o f  th  o f f i c i a l s  which 
r.-raain a pow r f u l  organised unit  as compared to  
thv Indiv idu'■Is i s  thus f  Ir., ^h. rcm-^dial a c t ion  
n ^d not any mor;.. r- main w ith  th in d i v id u a l ,  but 
th- r i g h t  o f  o rgan is .d  groups o f  c i v i l  l i b .  r t t . r ians  
to  br ing  in n cossary  c i v i l  a c t io n s .  R: c o g n i t i on  
o f  such r i g h t  f o r  comp., nsatory money ac t ions  w i l l  
go a long way t o  put a ch*ck on r e ck le ss  au thor i ty  
Liktxtfis^ th., c r im in a l  pros.^cutions aga inst  b mado 
ea s i  r f- ir  wrong fu l  p o l i c  ac t ions  taken und .r th '  
co lour o f  law and a lso  wh're a c i t i z '^n  has be.n w i l 
f u l l y  dep r iv -d  o f  r i j h t s  prot  ctod by the laws and 
th'. Constitu-.ion o f  In d ia .

*Wadhwa*


