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At tim( s t!i f. Invit ionaries o f  tii Stato may 
indulgt in i l l ( - g a l  n. thods o f  obtain ing .vidcncc in 
t h t i r  z ea l  to bring cu lp r i t s  to  book. Tli is 
cvidcncc may bo r e l i a b l e ,  yo t  ±'c r a is e s  the quest ion 
o f  a d m is s ib i l i t y  b- caus,.. i t  i s  taintc^d with i l l e g a l i t y .  
T!i2 Indian Evid.'nc, Act do^ ŝ not giVv an answ-..r to  
th is  quest ion ,  (jxcapt that i t  s.  27 o f  th-:J Act 
provides tha:~ i f  anything i s  d iscov jrod  in cons('- 
qu'ncc, o f  in formation r-.coivcd from a purson accuscd 
o f  any o f f cn cc ,  in tht custody o f  a policf'^ o f f icv^r, 
so much information as r&lat s d i s t i n c t l y  to  tha 
f a c t  th-rcby d iscov irod  may bt. proved. I t  i s  obvious 
that s. 27 -will  apply ;,v..n though tho in formation 
may have obtained by the p o l i c t  through means not 
f a i r .  Apart from th is  s ta tutory  countonancv o f  
unfdir m^ans in obtaining c v id cn c j ,  should as a 
matter o f  p o l i c y  i l l -  g a i l y  obtalnc.a ovidtncb be 
allowt;d to be admitted in tvidoncu. Thero aro 
s-:v r a l  cit-thods by which cvid.in'cL may bo i l l v i g a l l y  
obteinud ,u . g . ,  by ' javosdroppii jg, i l l e g a l  s'.;arch, 
v i o l a t in g  th. body of a pi..rso,n and other fflvithods 
which shocks th^ human conscivnce.

\L. may b';gin by g iv ings  th... Supr.:ra.' Court 
judgmnt in  Ukha Kolhe v .  Stato o f  Maharashtra. l  
The accuscid in th is  cas-j was prosecuted und ;r thc- 
Boobay P roh ib i t ion  Act. Ho was involved in a car
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accid.'.int at about 2.30 a.m. He wf-nt t o  tlio C i v i l  
H o s p i ta l  at 6 u.tn. On examinat ion, iid was found 
’'sra l l i n g  o f  a l c o h o l ” , and th-. reupon, his blood 
was t,alc n at th": ins tanco  o f  th e  a t tend ing  d o c to r  
and collGct'^d in  a p h i a l .  Th ■ p h ia l  was soalod 
and was l a tn r  diilivc.rc:d to  t h .  po l icG  o f f i c e r .  On
- xaraination o f  the blood by (;h-v Chemical Examiner, 
i t  was fouiid tha t  thore  was concen tra t ion  o f  a l c o h o l  
to th..’ ':jxtv;nt o f  "0';069 p iT i r e n t . weight  in  volume. 
Th is  concen tra t ion  b^ing more than tht. pr; scr ibed  
l i m i t ,  th-: burdf.n o f  p r oo f  l a y  on the- accusad to  
prov< th a t  thG l i q u o r  consumod was a mc.dicinal 
o r  t o i l e t  p repa ra t ion  und^r s .  6 6 ( '0  o f  th e  Ac t .

Sec t ion  l 2 9 A ( l ) . o f  th'- Act p rov id es  that  a 
p r o h ib i t i o n  o f f i c i r  o r  a p o l i c c  o f f i c e r  can take 
a p e r so n ,, susp-ctod o f  having consumed l i q u o r ,  t o  
an author ised  r e g i s t c r o d  medica l  p r a c t i t i o n e r  f o r  
th'. purpos;. o f  m jd i c a l  examination o r  c o l l i i c t i o n  o f  
b l o o d . Th!: blood so c o l l e c t e d  i s  to  b.j sent t o  
th. Gov.cmmcnt Chcmical Examiner f o r  examinat ion .

blood o f  th-' accuscid in  t h i s  case was not 
c o l l v  ctcd at th^' in s tan ce  o f  the p r o h ib i t i o n  or t}x~ 
p o l i c e  o f f i c e r .  A cco rd ing ly  tha accuscd conti'nded 
that, sincG the. blood was not  c o l l ' i c t e d  undor the  
c o n d i t i o n s  stat^;d in  the  s e c t i o n ,  the r e p o r t  o f  the 
Choniccil Examin. r was not adm iss ib le  in  vv id ^ n ce ,  2 
According t o  s .  1 2 9 A (8 ) , o f  the  Act ,  however, noth ing  
in  s ,  129A " s h a l l  prv^cludc tho f a c t - t h a t  tho person 
accused o f  an o f f " n c -  has consumed an in t o x i c a n t  
from be ing prov .4  o therw ise  than in accordancc w i th  
th.? p r o v i s i o n s  o f  t h i s  s e c t i o n . ” The Supreme Court

2 ,  Sect ion  129B o f  tho  Act makes the  r e p o r t  o f  a
chemical  oxaminrr adm iss ib le  in, ov idcnce  w ithout  

. examining th:' chemica l  examiner. The s ec t ion  
re-ids as f o l l o w s ;

"Any document pu rpor t in g  t o  be —

Ca)' a c; r t i f i c a t ' ‘tinder the  hand o f  a r e g i s -  
tor->.d medical  p r a c t i t i o n e r ,  o r  tho Chemical 
Exam in ar or A ss is ta n t  Ghemicy.1 Examiner to  
Government, und.jr s e c t io n  129A o r  an o f f i c e r  
appointed undc,r su b -sec t ion  ( a )  o f  th a t  sec­
t i o n ,  or .

( b )  a r e p o r t  under the hand o f  any r e g i s t e r e d  
medical  p rac t i t ion ' - - r  in  any h o s p i t a l  o r  d i s -  
pe-iisary maintainvid by the Stat i  Government or  a 
l o c a l  a u th p r i ty ,  o r  any o ther  r e g i s t e r e d  medi­
c a l  p r a c t i t i o n e r  authorisvd by the S ta te  Govern­
ment in t h i s  bv iha l f ,  in  resp.,ct  o f  any person

f .n. co n t d ..



by a m a jo r i ty  negat iv ing tht contention o f  the 
accused htld that "production f o r  oxamination o f  a 
person b fo r s  a r^g ist ' :red medical p rac t i t iono r  
during the coursc o f  in v e s t i g a t io n  by a competent 
o f f i c - i r  \rto lias reasonable ground f o r  bv^li v ing  that 
tho p-_rson has consumed an in tox icant  and f o r  estab­
l i s h in g  that f a c t  examination i s  nccassary, i s  not 
tho only method by which consumption o f  an in tox ican t  
may b-> p ro v e d . " Th re su l t  o f  examination o f  blood 
held oth^rwis.v than in condit ions montionod in  S.129A 
of thi. Act could b& proved by v i r tu t  o f  sub-section ( 8 ) 
of the Ac t .4 Das Gupta, J . ,  disagr^r. ing with the view

f . n .  2 contd,

examined by him or upon any matter or thing duly 
submitted to him f o r  examination or analysis  and 
r e p o r t ,

may bi usv̂ d as evidqncu o f  thv^facts stated 
in such CtiTtif i c a t ‘- 5 or as the case may be ,  r^.port, 
in any proceedings unde-r th is  Act; but the court 
may i f  i t  thinks f i t ,  and sh a l l ,  on t h . app l ica t ion  
o f  th prds.^cution or theaccusea person, summon and 
yxamin any such person as to th<.. subject-matter 
o f  his c o r t i f i c a t .  or as t h i  case may be, r e p o r t " .

Since th- blood o f  the accus-^d was not taken 
under conditions statvjd in s. 129A, sub-st.ction 
(a )  o f  s. 129B was not .---.pplicabl'  ̂ to ch s i tua ­
t ion ;  ax̂ d sub-Sv;ction (b)  o f  th.. l a t t e r  speaks 
cf report  o f  a "r< gifat^red medical p r a c t i t i o n e r "  
and th - rc fo re  th is  was also not app l icab le .

3. Th. d- c is ion  was 4 to 1. Thi., majority judgm'^.nt 
d ' „ l i v  red by Shah, J. and the d issent ing  judg- 
m nt by Gup.:a, J.

4 .  In thv cou r t 's  opinion th. Gh.mical Examiner’ s 
repor t  of th. r<.-sult o f  ..xamination o f  blood 
collvCt..,.d not in accordance with condit ions pres- 
crib.i3 in s. 129A o f  th,. Act could bo admissible 
under s. 510 o f  th<-> Graminal Proc.dur- Code which 
makts admissibl . in vvid'.nce th-, report  o f  a 
ch.-.mical .';xamin -r. '’Criminal Procedur J' i s  in
th concurr.nt l i s t  o f  th> Const i tu t ion .  I t  was 
argu-.d that by '3h ■ anactra-nt o f  sections 129A 
and 129B in th Act ,  s. 510 o f  th -  Cod-, stood 
repealed in i t s  app l ica t ion  to  o f f c n c ' s  under the 
Bombay P roh ib i t ion  Act. The court did not accept 
tĥ  ̂ argum nt since in i t s  view s. 129B was not 
wholly rt^pugnant to s .  510 o f  the  Godv) and in 
th s i tua t ion  l i k ,  th present s. 510 o f  the 
God was not r p« al^.d,
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o f  tlib m a jo r i t y  t i ia t  in  prov ing  the a l c o h o l i c
contvjnt o f  thv blood t'a.-: s p e c i f i c  procadure pras-  
cr ibaJ in  s .  129A must be f o l l o w e d .  Sinca the pres ­
cr ibed  procedure was not fo l low ed  in t h i s  cas.. , the 
r f .su l i ‘. o f  blood tf.st could not be adm iss ib le  in  
e v id e n c e .

As i-.ĥ  two opinions in th« judgriKnt i o s e l f  show, 
two v I g w s  of the language used in tht statute are 
po ss ib le .  Th" purposG of th is  paper i s  not to discu^ss 
which of th;. two l i t e r a l  inturpr^-tations is  bfctter, 
buo to suggt-st that th-ro i s  on*' oth r angle also from 
which the case could be examinod, v i z . ,  Tfl/hether the 
doctor by taking blood committed battery on the accused, 
and I f  so wh> th^.r th i  evidence collected in such a 
manner should ba admissiblv^ in t h ‘ court .

"hf f i r s t  (i}Ubstion ohcin i s ,  d id th;^ d o c to r  obta in  
tho vivid nee i l l e g a l l y ?  Thv, r i g h t s  o f  p r i v a t e  persons 
t o  i n t b r f y r e  w i th  human l ib . - r t y  wh^n a person has 
comminted an offence, arid de f ined  by the Cr im inal  Pro­
cod ur:; Godfj. The r i g h t  extends only t o  a r r e s t in g  a 
Pvrson who in th v iew  o f  th  p .^rson ( i . . . ,  in his 
proscncb') making the a r r e s t  "commits a non -ba i lob le  
and c o gn izab l  o f f :n c G "5  and not o f  tak ing  b lood .
I f  in th. c;'s, in p o in t  the doc to r  c o l l e c t e d  tha 
blood solvily to ob ta in  ov idenc t  aga ins t  the accused 
and not f o r  th^ purpcs.-i o f  any t raa tment ,  then c e r ­
t a i n l y  he in t :  rfarc:d w i th  th  ̂ human body w ithout  ,
l a w fu l  . t u s t i f i c a t i o n , and committed the t o r t  o f  b a t t e ry ^

5. S. 59 o f  the Cr iminal  Procedure. Codr,

6 . Battery  i s  d e f in .d  as f o l l o w s ;  **Th- a p p l i c a t io n  o f  
f o r c o  to thb p«rst.n o f  anoth r w i thout  la w fu l  
j u s t i f i c a t i o n  amount t o  ths-' wrong o f  ba t t ( - ry .

■This i s  so, how^^ver t r i v i a l  the amount or nature 
o f  th. f o r c e  may be ,  and cv''.n though i t  n e i th e r  
dous no- i s  intond.-.d nor i s  l i k e l y  or ablb to  do 
any manner o f  harm.’’ Salmond, Th,. Law o f  T o r t s ,
p .  302 (1961).



on tils accust-d. Fr a tli. f a c t s  o f  th^ c a s j ,  i t  
appears that  t.io accused had gon- to  th^^hospi Cal f o r  
treat!;i',rjt,. Oa Gxanination li was found "smel l ing 
o f  a lcoho l ' ' .  ':"h..rcupon his blood was c o l l . c t c d  in a 
p h ia l  whicri was s-oalv-d. But bs^for. trtiatm iit could 
b'.; g i v n  to him, h3 was discnargbd from th hosp i ta l  
on th re quest o f  som - p -̂ r̂bons who accompani-d him.
Th>- f a c t s  that th doc to r  suspv^cttid thu accus-d o f  
having consumed l i q u o r ,  that  ch,r.--.upon his blood 
was c o l l  ct^d, and tha^: th. ph ia l  was sealed and kopt 
in th h osp i ta l  f o r  a p..riod o f  din>., days (th; blood 
was tak-,n in bh. hosp i ta l  on 3rd A p r i l  and was giv^.n 
to  th po l icc  o f f i c  r on 12th A p r i l )  a f t  .r the accused 
was d ischarged,  appear to sugg^.st that  tĥ  ̂ blood was 
c o l l  >ctod so l : : ly  w ith  e vi jW to c o l l e c t  vidfince 
aga inst  th. accuS'.d, This raay not be tck n to  suggQst 
that, i t  was r . a l l y  so .  M*iy b^ th.j blood was taken 
to  decid upon '.h l i n  . o f  tr(^atmont, but th  fr^cts 
as r.jcordo^d in th. judgm-^nt do not app-jar to  show 
'oVid înc' .̂ no that c f f . c t .  Probably th. a t t  ;ntion o f  
th. court  was not drawn to th is  matter.
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Assuming that  blood was takt^n s o l  l y  to us«i 
i t  cis v id v jc  a g d in s f  th. accus.d, th jra i s  no doubt 
tliBt th. doctoi- comwittvd th ;  t o r t  of ba'c’c -ry  on him.
This r a i s - s  a fundam.-ntal quistioj:! wh. th^r th  .̂vidvn■ ĉc 

obtainbd i l l  g a i l y  should bo . j c f m i s s i b l i n  th:, courts .

I t  has-b.'. n h Id in s - v ^ ra l  Indian dc-^cisions 
that  the. pol ic. .  cainict Itit-. r f  with ch.  ̂ human body 
more "h-in what has b n authorised by th t  s ta tu to ry

7. I t  i s  dfcbatabl.-; ĵh, th r th. act ion o f  tht. doctor  
in taking blooQ amounts to c r im ina l  forc'.. 
undr-r s. 350 o f  th I .d ian  P .n a l  God. which 
rc-ads; 'H'jhoiv^r iijt. n t i o n a l l y  us. s f o r c e  to  
any pvrson, without that p - r son 's  cons.int, 
in  ord r to th commituing o f  any o f f c j c . ' ,  or 
in tending by th us., o f  such forcG to cause, 
o:.' knowing i t  -,o be l i k - l y  chTi; by th' use of 
such fo rc^  he w i l l  c.=uSw in ju r y ,  f  ar or 
annoyanc to th*-' p.-rson to whom th fo r c o  i s  
us. d,  i s  Seid to usa cr im ina l  forct;  to that 
O G i i^ r . ■"



p rov is ion s .  In 3hondar v .  Braperor i t  was all':,gtid
t!iat r.h.. accus.d had raped a g i r l .  On ratidical ^axarai-
nation againSb his w i l l  i t  vjat. d iscovbr jd  that  there  
w.r^‘ abrasionp on his penis which shoŵ d̂ the't he had 
commi ct .̂d tho- rapv . Th court hrid th vid';jnCG so 
obtaij&d to b>, inadniis&iblv.. V/illiaiHj J. , s ta ted ;

"Any such >3xaninat ion  without tht  cons nt o f  
tho accused would anount to  an assault and I  am/  
qu i te  s a t i s f i e d  x.i&t ’'h pol icG are not e n t i t l e d  
without s ta tutory  <iu'‘'h o r i t y  to commit assaults 
upon pr isonars f o r  th*' purposo o f  procuring 
rvid.uCt- against thorn. I f  th I jg is ld tu r^ :  
d .s i r  s that tvid.jnc. o f  th is  kind should be
givGi:i, i t  w i l l  b'. qiit ̂ simpl.-' to add a short
s ' c t i o n  to tho God o f  Gri i i inal Procedure 
cxpr ’j s s ly  g iv ing  pew r ■■.') ord^.r such a .iKdical 
GXdffliaatibn. "  9 10
In Deo a an v .  fa*~atc uhr; r^ccused ros is tbd  tho p o l i c e  

from tt'king him f c r  n,3d i c a l  examination oo det. rraine 
whGthvT h had consuaed l i q u o r ,  '̂ 'h--. Bombay ? ig h  Court 
held t.iiHt th-- resistance was iu s t i f i c d  as th<-:;.i'e was no 
s ta tu to ry  prov is ion  author is ing  th.. p o l i c e  to  do what 
i t  d i d . 11
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ThvrSt: c-'st,s scab l ish  thdt merGly b..c'-.usc cor ta in  
vVid^aco rt- la t ing  to  th-. body of the ciccuscicl i s  r  levant 
to th '  f a c i s  in issu , i t  dov-a not b'^come adrnissibl'^ 
i f  th^ in v e s t i g a t in g  '■ffic^a-' obtaix),3d i t  i l lG g .^ l l y ,
Th . qu'. s t ion  '..’h..th r Cv r th in  .^vid,.ncw would b :  admissi- 
b l  on account of i t s  r - 1 vancy i s  diff-a-Mnt from whe- 
th.-r th. r i s  s ta tu to ry  author isat ion  to obtain that 
cvid..ncc. Sub-s.ct ion ( 8 ) o f  s. 129A o f  tĥ :̂  Bombay 
Proh ib i . ' ion  Act dea ls  wi /̂h th-,; fdr'tiL'r but say nothing 
r garding the r i g h t  o f  a th ird  p rson to ob>iain 
blood froM the accns d agaii^st his w i l l .

8 . AoIoRo 1931 Gal. 601.

9. I b i d . a',-. 602,

10. Aol oR, 1959 Bon. 294.

11. I t  was as a r 'Sn ii  o f  th is  d ec is ion ,  taat
s. 129A was i.j treduced iu ĥ--. Bombay P roh ib i ­
t ion  Ac-', State v .  Be.Iwanv. Ganpatl (1961)
Bon. L .R . Sa,
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Tliu qu st ion o f  adm iss ib i l i ty  o f  i l l e g a l l y  
obtained vid^nce bas also occun-ud in tb cont.-xt 
of i l l t , g a l  s jarcb.s  by t.bt- tax au^.boriti'cS. Tb.ro 
bav. b 'n a c o n f l i c t  of opinion amongst tb^ Higb Courts 
wbf.tb r cvidv.nco c0llvct>:id tbrougb an i l l e g a l  srarcb 
Ccin b^ us d by tbJ dopartaent. b̂̂ . Mysor: Higb Gourt^^
b^ld tbdl: sucb an evid^nct- could not b<. usod but tbd 
A l lababad,l3 Madras,14 and D I b i  Higb GourtslS took 16
a con-rary vi^w. In Pooran Mai v .  D irector o f  Inspec t ion , 
tbf. Supr. m Court b .Id tbat tb. r^ was no constitu-  
oional or statutory bar in using sucb 6vid^,nce.

Tbrrv, arc r-rgum'nts f o r  and against using sucb 
-viduncv,.17 arguiii iits f o r  ^.xcluding i l l - g a i l y  
obtained evidbncv^ ar«3;

( 1 ) tba t j  in tb. abs ncv of otbcr remedies, sucb a 
rulo is  n^ctssary to dyt' r tb i l l e g a l  m-.tbods o f  
ob t : ' in i "g  . v id .nco ,  (2 ) tbat,  by e l iminating tb .  
appart.nt condonaoion o f  i l l  ga l  p rac t ic es ,  tbey cont^ri- 
but: towards rosp^ct f'^r tb  lo g a l  syst-ni, and (3 )  tbat 
tbt-.y f r  u judges from wb-'t iij f - . l t  by some of tb ra to

12. Harikisandas C^ulabdas & Sons v .  Mysore, (1971) 
2 7 ^ ^ , G. 434.

13. Agarwdl bu ,in -:>ring: Stores v .  State, o f  UJ' . (1972)
446.

14. S. I '^trajan v, Goffluurcial Tax O f f i o o r (1971)
28 So^.G. 319»

15. Bdlwant Singb v .  R.D. Sbab, (1969)71 I.T^dU 550.

16. (1974)93 I.T^.Pw 505. ' ^b casu was fo l lowod by
tb . Kt-rala Higb Court in Vargb-'sv Vargb'-sc v.
Commission'^ r of Agr icu ltura l  Incom-j fax  (1976)
105 lo^.Ro 732.

17. & . £- ilotL by S .F .  J<'in on adm iss ib i l i t y  o f
i l l  g r l l y  obt iin-.d ".viduucc. in 5 Journal o f  
Indian Law Inst i tut._ ,  295 (1963),



bL". r&pugnant com pl ic i ty  in th- d i r t y  business.
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Tlibiv ar' a lso  arguments f o r  not •excluding sucli 
vVidv-nc . Tiiey arcs (1 )  t'n& .vid'.nca i l l e g a l l y  obtained 
is  tru arjd r« l i a b l e  and what tb  courts n>̂ ed i s  
r . l i a b l e  -vidfcnct, to d cc id t  issues b d fo r i  m, ( 2 ) 
Exclusion of such cvid--nc. do;;s not siv:- any rf-mody 
agains'i: the i l l e g a l i t y  b..caus-j thw i l l * : i g a l i ty  has 
dlr..ady tak n p lace .  Th. 'exclusion has thw G f f^c t  
of acquittiii j^ tho accused against \iJhora th«  s o c i c t y  
is  bntitlc-id to prot  c t i o n .  Th^ e f f e c t  o f  exclusion 
i s  both th accus..d and thu pc^rson who committed
i l l e g a l i t y  in obtaining evidonco ascap^j, (3 )  For 
obtain ing the . vidcncG i l l e g a l l y ,  the o f fend ing  
person should be punished. 19

In th>-> Uniuwd States ,  the problem has mainly
• arisen in connt-ction w ith  th-  unlawful s.^arch and 
sGizurcj by th polic< . Thu approach o f  t h . United 
States Supr mu Court has bv̂ '̂n that so f a r  as f e d e ra l  
cr inss  ar .̂ concerned, th  search and soizuro clauso 
o f  the Fourth Ara^ndmmt^O a d m is s ib i l i t y  of
jvidonci., obo.'.inad through i l l e g a l  moansiSl rfecent 
yijars th.-.n. has bcK-.n an ^'xtc^nsion o f  t h i s  p r in c ip l e .  
T i l l  1961 th-'. Supr m. Court had not importvd any
b.’r CO tho a d m is s ib i l i t y  o f  i l l e g a l l y  obtained e v i -  
d :nct in ch. ”du^ pi'0C'..ss" cl.-us o f  the American 
Const i tu t ion ,^^  Th. r e su l t  was that  in ease, o f  a 
stat-, prosecution f o r  a sfcati crims;, tho court 
pv>rnitt id i l l e g a l l y  obtained cvid ncv; to  bu admitted 
in uvid^nco, sinco si-arch and Swizur« claus-^ did not 
apply t o  th'- s ta te s .  In th. year 1961^ how v e r ,  the 
court overru l ing  i t s  . u r l i t r  dec is ion  in t/olf v .
2.9A9.y.-^2. held in Mapp v .  Ohio',^^ a f i v  to four

18. I b i d . at 299.

19. I  oid . at 299-300.

20. Th Fourth M  ndmcnt reads; "ThJ r i g h t  o f  the 
p.,.oplc to b^ S'-cur., in th.^ir persons, hous s, 
pap>.-rs aijd i,ff.-;Cts, aga inst  unroasonablc searches 
and s ' i zu re s  shi l l  not b •. violats^d . . . .  "

'21. VJ . ks V. Unit.d -232 U. 3.383 (1914).

22. This was th holding o f  vlolf v .  Colorado. 338
U.S. 25 (1949).

23. Ib id .

24.. 367_U.J. 633 (19 61 ) .
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duc is ion ,  tl iat Uiidvr "du process" clans.-, c v i -  
danctj obtained by a search and Svrizure in v i o l a t i o n  
o f  th- Fuurth iunvfjdmont; i s  inadmissibl-.-i in a state  
prosecution f o r  a stat-.. crim...

Somc; o f  tir. argamfcints o f  oupr raa Court in 
excluding such evid..ijc.-. that thd purposo o f
exclusion was ‘'r,o dut^r -  to compel rsspect f o r  the 
c o n s t i tu t io n a l  guaranty in th. only e f fo c fc iv e ly  
a va i la b le  way -  by removing th^ inc '-nt i^t  to  d i s ­
regard i t  ' s.iid "nothing can destroy  a govornmant more 
quick ly  than i t s  f a i lu ^ ' '  to obsurvs, i t s  own laws, 
or wor's-. , i t s  d i s r  gard o f  th t  chartsr  o f  i t s  own 
cx is t ' .nce .  *' I t  may b„ ra.^ntioned that by 1949 only 
17 S.;atvs o f  th.. United States had adoptad the 
oxclusionary ra lv  but by 1961, whv̂ n th, Mapp case 
was d>^cid..d, approximately ha l f  o f  thv. States had 
adopt'd th- ru le .  Th'j Mapp ru l in g  has not b-v.n 
'iXtt.ijdvd by Gh’ court to exclusion o f  evid^inc^ in 
c i v i l  proc .d ings. Thus i t  was huld in Unit -d 
otat. s V, Tan i s  ̂ 5 xc lus ionary  ru le  did
no’', apply to  an In te rn a l  R'.v nû j Serv ice  proc aiding 
(a c i v i l  a c t ion )  wh hh ■ i l l e g a l  search had been 
conduct d by l o c : l  p o l i c  . The Coijirt s ta ted ;  "C lea r ly ,  
th . viLnforC'..m,;nt of admittedly va l id  laws would be 
hamper.-:d by so cxl:. tiding th'. exc lus ionary-ru lw ,  
conc'jdedly r luv-^nb and r e l i a b l e  jvid'-nce would be 
rendp.Tod unavailabl.?."26 gincw uhc adoption o f  the 
exclusio i jary rul^ in th Unitod Si^atss, th^r.. has 
been controv^-rsy going on wh th. r i t  i s  a sound ru le .
Son.: o f  th  saf guards suggest^.d, in p lace o f  the  
txc lus ionary  rul- f o r  -.nsuring compliance o f  the law 
by bh. functionari.-.s o f  the- S-attj ar> ; (1 )  Criminal 
sane cions against law ^aforcv.m. nt offiCc^rs i f  they 
v io lat i= fcd  . r a l  or s tato cr im ina l  laws. (^ )  C i v i l  
su its  against transgress ing o f f i c e r s  brought in 
stat*,’ or fwds.,ral courts by part i . .s  who a l l e g e  that 
th ’<..ir r i g h t s  havb been vio lat-^d. (3 )  D^partm-rntal 
assistanC'd th.it prop r procedures be used by o f f i c e r s  
ane d .p-rtn n tp l  d isc ip l in- ,  ^-gainst off-.aTding o f f i c e r s , 27 
In May 1971, th Am̂ j icau L^w I  s t i^u te  racomraGnded 
that th. pros nt .xclusionary rul>..'S in United 
States b :  modific;d. ’’ Instead o f  automat ica l ly  
suppr-..ssing .v id  ncv wh'^n th'.r' i s  a v i o l a t i o n ,  as 
is  now r-quii-od under th pr^.s^nt exc lus ionary ru le ,  
th t r i a l  judg- could admiT, t h u  v ide  nee ( 1 ) i f  the

25. 428 IJ.o. 433 (1976).
26. Ib id  . at 477.
27. Gardij’.u-' .'.jd M -.nian, Pr.' lnciplcs and G-ses o f  the

Law c f  Arrest ,  S ,.-rch dnd S iau re a4-^5 (1974^.
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t r i c l  judge fo'und tliat th>. v i o l a t i o n  was l-.ss than 
f la g ran ' ; ,  and ( 2 ) that excluding the evid^ncG would 
not dv-twP po l ico  from s im i la r  invasions o f  p r ivacy  
in th. fu ture  (3 )  unless th dcfv^nddat could prov 
that th po l ico  v i o l a t i o n  o f  th.. c o n s t i tu t io n a l  or 
It^gal r igh ts  o f  tho dtifc.ndant was 'w iH fu l ' .  28

I t  i s ,  no doubt, tru that in ii.ngland and pro-'  
bably in th:- o th .r  common law countric^s, tho exclusionaryi 
rulfv i s  not f o l l o w e d .  But th s i tua t ion  in Ind ia  
dpp'..ars to b' diff^.-ront. Th. basis o f  tho exclusionary 
rul>; i s  that o:-,;iar a v s i l a b l  saf>iiguards apv: not cjnough 
to  dot r o f f i c i a l s  fr'-'tn taking recours.., to  i l l e g a l  
n ans in obtaining cvid^nciL. In Ind ia  . i t h  r because 
of th?- lack of v i g i l a n c  on the part  o f  th^ ind iv idua l  
or bv;causv. of the p sycho log ica l  f  . idling o f  not annoying 
chj o f f i c i a l s  or tho d>.,partnn.nt with x\?hora his cas j  
i s  p-'nding, or b.-.causo o f  the lack  o f  coopv ra t ion  
from oth r In s t i tu t i o n a l  agincic's th-isa t r a d i t i o i i a l  
sAfv guards do not s c'm to  be hardly o f  any u t i l i t y ,  
and th'. r v f o r - ,  th . r  sfc-ms to  be n cccss i ty  o f  adopting 
th .Am rican 'exclusionary ru le .  Or in  any c?s , instead 
o f  obtus'^.ly holding (a''  th '  Supr.-riiw Court did in th". 
Poor-tn Mai cas . )  that i l l . g £ J l y  .;vid'ncG could by 
used by a gov^rnm nc or p o l i c j ,  i t  may be l : : f t  to 
th- d i s c r . t i o n  o f  th'.. courts whcth r to  p.,rmit the 
us., o f  such evid nc:; by th. dbpartaunt or not,  and 
the courts may ,.Xv-arcis. th ' j i r  d i s c r e t io n s  on the 
l in e s  sugg^stt.d by the American Law I n s t i t u t e ,  This 
would act as a r^strc-tint on th d..;partm>^nt in committ­
ing i l l : -gc* l i t ic ;s  during se arch and seizure and at the 
sam.;. timo tĥ  court may dcicide about th-.. ad m is s ib i l i t y  
o f  evidv-nct. coll '^ctbd through i l l e g a l  mv.ans in in d i ­
v idua l  cas-s on tho f a c t s  and circurastancv.s o f  each 
ease.

*Wadhwa*


