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At times th £ inetionariscs of th Stato may
indulge in illegol n. thods of obtaining .vid-iuce in
their zeal to bring the culprits to book. This
¢vidines may bo roliablc, yot it raiscs the question
of admissibility b. caus. it is taintcd with illcgality.
The Indian Evid<nc. Act dous not give an answ.r to
this question, eXcopt that it s. 27 of the Act
provides thahr if anything is discovered in conso=
qu: nce of informsation r:.ccived from a purson accuscd
of any offunec, in the custody of a polic« officer,
so much information as relat s distinetly to ths
fact th.rcby discovirued nay be proved. It is obvious
that s. 27 will apply .v.n though the information
may have obtained by the police through means not
fair. Apart from this statutory countunanc. of
unfair means in obtaining «vidonce, should as a
mattor of policy ill. gally obtalncd oevidencs be
allowed %o by admitted in evidencu. There arc
siv ral methods by which cvidunc. may be illugally
obteinud yueg., by vavesdropping, illogal starch,
violating th. body of a purson and cthir m.thods
which shocks ths human conscil.nce.

W. wmay b-zin by givings th. Suprum. Court
judgm nt in Ukha Kolhe v. State of Maharashira.l
Thi accused in this cas< was prosucutsd und:r the
Boubay Prohibition Act. He was involved in a car
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accid.opt at about 2.30 a.rn. He went to the Civil
Hospital at 6 ue.me Oun sXamination, h« was found
"sm 1ling of alcohol’, and th:.reupon, his blood
was tak n at th instance of the attending doctor
and collvet-d in a phial. Tha - phial was s«alad
and was lator delivired to th. policc officcer. On
»¥anination of the blood by whe Chemical Examincr,
it was found that thore was concentration of alcohol
to th. extent of TOI069 pir Tent. weight in volume.
This concentration being mor<s than the pr:scribed
linit, th- burden of proof lay on the accuszd to
prov: that ths liquor consumecd was a madicinal
or toilet pr.paration undur s. 66(:) of the Act.

Suetion 1294(1). of thy Act provides that a
prohibition officer or a policc officer can take
a person, susp.cted of having consumed liquor, to
an authoriscd registered medical practitioner for
th: purpns:,. of mudical cXamination or collaction of
blood. The blood so collect.sd is to ba sent to
th. Government Chcmical Examiner for examination.
m™h.. blood of th: accuscd in this case was not
colliected at the instance of the prohibition or the
police officer. Accordingly thoe accuscd contrnded
that sinc: the blood was not collicted under the
conditions statud in the scection, tho report of the
Chonicel Txamin:r was not adm1551blv in (vidunce. 2
According to s. 129A(8). of thc Act, however, nothing
in s. 1294 "shall pr«clude tho fact»tnat the poerson
accuscd of an off-~ne: has consumed an intoxicant
from being prov.d otherwise than in accerdance with
th provisions of this svction.” The Suprime Court
2. Saction 129B of tho Act makes ths report of a
: chemical examincr admissible in, gvidcnce without

. oXamining the chemical eXamincer. The section

re~ds as follows:

""Any document purpurting to be ==

(a) a cirtificate iinder the hand of & regis-
terud medical practition.r, or the Chemical
Examinar or Assistant Cﬁem1Cdl Bxaminor to
Gov.irnment, uad.sr section 129A or an officer
appointed under sub-scctlon (a) of that scc=
tion, or

(b) a report under th¢ hand of any registered
medical practition=r in any hospital or dis-
peusary maintained by the Stati Government or a
local authorlty, or any othir rogistsared medi-
cal practition.r authoris.d by th+ State Govern=-
ment in this behalf, in resp.ct of any person

fene contd..
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3
by a majority nsgativing the contention of the
accused wld that "production for uxamination of a
person b for:c a rugist.red medical practitionsr
during the coursc of investigation by a competont
offic.r who has rcascnabl. ground for buli ving that
the p.rson has consumed an intoxicant and for ustab-
lishing that fact examination is nectssary, 1s not
the only m.thod by which consumption of an intoxicant
may b. proved.”" The result of examination of bleed
hild othorwis. than in conditions mentionced in S.1294A
of the Act could bc proved by virtue of sub-s<ction (8)
of the Act.4 Das Gupta, J., disagre.ing with the view

f-no 2 COL’Jtd.

examined by him or upon any matter or thing duly
submitted to nim for examination or analysis and
report,

may be us=d as svidance of th.facts stated
in such cortificet., or as ths case may bo, report,
in any procaedings undsr this Act; bui the court
may if it thinks fit, and shall, on th. application
of th prdsuecution or tneaccuse& pirson, sumnon and
«Xamin any such person as to the subjsci~matter
of his cortificat. or as th: cass may bo, roport'.

Since th. hlood of the accus-:d was not taken
und:1 conditions stat.d in s. 1294, sub-s.ction
(a) of s. 129B was not =pplicable to ¢ situe=-
tion; and sub-suction (b) of th. latt.r speaks
of report of a "vegist.red medical practitioner!
and th.rofor. this was also not zpplicable,

3. Th. d: cision was 4 to 1. Thq majority judgm.nt
deliv vcd by Shah, J., and the disswating judg~
m nt py Das Gupsa, J. _

4, In ths court's opinioa th. Ch.mical Examinaer's
report of th. result of <xamination of blood
coll.ct.d not in accordances with conditions pras-
crib.d in s. 129A of th. Act could he admissiblc
undsr s. 510 of tho Criminal Proc.dur. Cod:r which
makes admissibl . in .vid-nc. th. vcport of a
chomical »xamin . "Criminal Procedur.® is in
th concurr.nt list of th: Constitution. It was
argu-.d that by %h. cnactm-nt of suctions 1294
and 129B in th Act, s. 510 of th. Cod-. stood
repealed in its application to offine s und-r the
Bombay Prohibition Act. The court did not accept
the argum nt since in 1ts visew s. 129B was not
waolly repugnant to s. 510 of the Coduy and in
¥h  situation lik. th. presendt s. 510 of the
Cod was not © p.alud,



of the majority h.1ld that in proving the alcoholic
contunt of the bloud th: specific procedure pres-
cribed in s. 1294 must be followaed. Since the prese
cribed procedure was not followed in this cas., the
rasult of blood test could not bz admissible in
evidence.

As +h¢ two opinions in the judgmint iaself show,
two vicws of the languags used in the statuts are
possibl:. Thr purpose of this paper is not to discuss
which of thi two literal inturprutations is better
but to suggest that ta.re is onr oth r anglc also from
which ths case could be examined, viz., whether the
doctor by taking blood committed battery on the accused,
and if so whrthur the cvidence collected in such a
manner should be admissible in th- court.

mhe first quustion c¢hen is, did the doctor obtain
the wvid ace illegally? Th.. rights of private persons
to interfere with human lib.rty when a person has
commirttad an offerce arw defined by the Criminal Pro-
cadur: Code. The right ext:nds only to arresting a
p<rson who in th view of ta parson (i..., in his
presincg) miking the arrest "comnits & non-bailable
and cognizabl offince"S and not of taking blood.
If in the ens. in point the¢ doctor collected ths
blood soluly o obtain ¢vidence agains®t the accused
and not for th. purpcess of any treatment, then cer=-
tainly he int:rferad with th human body without 6
lawful justifica%ion, and committed the tort of battery

5. S. 59 of the Criminal Procedura Codr.,

6. Battery is defin.d as follows: "Th. application of
foree to the persua of anoth r without lawful
justification amounit to ths wrong of bati-ry.
-This is so, how.ver trivial the amount or nature
of th. force may be, ond cven though 1t neither
dowss no- is intsndwd nor is-'likely or able %o do
any manp<r of harm." Salmond, Th. Law of Torts,

p. 302 (1961).,



on the accused. Fr a th. facts of th. cas., it
app-ars thet tae accused had gon. to thehospital for
teeatint. 0, cxXanination h was found "smslling

of alcohol". ™h.rcupon his blood was collictcd in a
phial whica was scal.d. But befor. treatm ot could
b: giv'n to him, he was discnargsd from th thospital
on tq r.qgui st o som . prsons who dccompdnl d him.
The facts that th dOCtOL suspected the accus:d of
having consumcd liguor, that ¢h:.rwupon his blood

was cnll cted, and thac tha. phial was sealud and kupt
in th hospltJl for a p.riod of rine days (th¢ blood
was tak-n in th. hospital on 3rd April and was given
to th policc offic .r on 12th April) aft .r the accused
was discherg:d, app.ar to suggyvst that the blood was
coll '¢tid solcly with & visw fo collect fvidance
agaiast th. accus.d. This may not be ték n to suggest
that it was rwally so. May be the blood was taken

to decid upoin - lia. of ftreatment, but ta feets

as rucordsd in the judemsnt do not appar to show
zvidunes wo that «ff.ct. Probably th. ati:ntlon of
tnh. court was not drawn to this mattar.

- Assuminz that sh- blood was taksn scl 1y %o use
it as “wvid.aec against th. accus.d, thire is no doubt
the t th. dochor comaitu.d th: tort of batt.ry on him.

This rails.s a fupdenm.ntal qestign wh thor ih  wvidence
obtained ill gally should be Adm1551bl in th: courts.

% has.b.'n 1 1d in s.v.ral Indian dwcisions
that the polic. caantt int.rfor< with She hunon body
more Sh~n wWhat has b n authoriscd by the stehutory

7 It is debatabls wa.th r #h. action of the doctor
in *aking blool amounts to criminal fore:.
under s. 350 of th I.dian P.nal Cod. which
reads: "whoiv.r 1ot ptionally us. s force to
any p.rson, UlthUt that p-rson's cons.nt,
in ord r to th commituing of any Off(dC‘, or
inv.nding by th us. of such forec o cause,
o:* knowing 1t -0 be lik: ly that by ©h” use of
such forc. ne will ceus. injury, f ar or
annoyauc  uwo the p.rson to whom th force is
us.d, is scid %o uss criminal force ©o that
othere”
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8
provisions., In 3hondar v. Empsror it was alleged
that th. accus.d nad raped a girl., On medical exami=-
nation againsu his will it was discoversd that there
W.re abrasions on his penis which showsd thet he had
cormittud the rap.. Th court acld th «vid:inec so
obtaised to b inadmissibl.. William, J., statcd:

"Any such examination wi“thout the cons nt of

the accused would amount to an assault and I am!

quite satisficd vaat ~h police are not entitled

without statutory authority to commit assaults

upon prisoners fer the purpose of procuring

cvid..acw against them. If th lsgislatur.

d .sir s that wvidene. of this kind should be

given, it will b-. qdit . simpl. tc add a short

szeticn to the Cod  of Criainal Procedunc

CXpr:ssly giving poew r <o ord-r such a a.dical

¢xamination.” 9

10

In Degomar, v. S*tatc ©hz <ccused resisted the police
from toking nim fcr mudlc al sxamination to det. rmine
whethor b had consuwuaed liguor. The Bombay Figh Court
neld taat the resistanc. was justifizd as thare was no
statutory provision aut.iorising th. polic: %o do what
i+ did. 11

These Cesus -scablish thet mersly b.causc certain
+videacw relating to th: body of the accusad is » lavant
to th facts in issu , 1% dcus not bucome admissible
if th. ilavestigating ~fficer obteinad it illsgully.

Th . qu.stion whoth r curiain ovidoact would b admissi-
bl. on account of its r 1 vancy is diffrent from whe-
ther th.r is stdxuhmry anthorisation to obtain that
¢vid..acc. Sub-s.ction (8) of s. 129A of the Bombay
Prohibiion Act deals wish the fOIFi.r but say nothing

r garding the rignt of a third p rson to Ob.nln

blooa fron the =ccns d agailnst his will.

Se A.I.R. 1931 Cal. 601.
9.  Ibid. a: 602,
10.  A.I.R. 1959 Bon. 2#4.
11. I was as a T -snls ~f this dccision, t%that
S. 1290 was iutrcduced 1. the Bombay Prohibi-

tioa Ac-, Stete v. Belwant Ganpati (1961)
Bom. L.R. 38,
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T qu stion of admissibility of illegally
obtained vidcace has also occurrud in th cont.xt
of i1llugal scarca.s by the tax auvhoritics. Thore
hav. b 'n a conflict of opinion amongst thx High Courts
whatn r evid.neo coll.cted through an ill.gul srarch
can b. us d by ths dopartaent. Thia Mysor: High Court12
neld thet such an evidence could not be usud but the
Allahabad,l3 Madras,14 and D 1ni High Courtstd ook

16

a contrary view. In Pooran Mal v. Dirsctor of Inspection,

the Supr.m Court h.ld that th.r. was no constitu-
vional or statutory bar in using such evid.ace,

Thaore arc ergun nts for and against using such

vidunev d? g argua nts fer wxeluding ill-gally
obtained evidunecs aras

(1) that, in th. abs ne. of obher romedics, such a
rule is necessary to det. r th illegal m-thods of
obteining . vid .nce, (2) that, by sliminating th.
apparc.at condonacion of ill gal practices, they contri-
but: towards ruspset for th legal systim, and (3) that
they fr oo judges from whet is felt by some of th m to

12, Harikisandas Gulabdas & Sons v. Mysors

, (1971)
27 5.7.C. 434.

13, Agarwal by;oin wring Suores v. State of UP ., (1972)
29 5.7.C, 446.

4. S, J.trajan v. Comiacicial Tax Officor (1971)
28 8.7.C. 319,

15,  3alwaat Singh v. R.D. Shah, (1969)7L I.7.k. 550.

16, (1974)93 I.m.3. 505. ™1 cas. was followsd by
th. Kerala High Court in Varghrs: Vargh.sc V.
Commissioca.r of Agricultural Incom. Tax (1976)
105 1T.m.R. 732, '

17, & . ¢ lote by 807, Jein oa admissibility of
i1l g-1ly obtin.d ~videuce in 5 Journal of
I~rdian Law Iastisut., 295 (1963).
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18
be repugnant complicity im th- dirty businuss.

Ther. ar- also argum.nts for not wxcluding such
~videne o They arcs (1) the .vid-nca illugally obtained
is tru &nd riliabl. and what th courts nwad is
r.liable -vidence to decide issuss befor: thom, (2)
Exclusion of such cvid-ne. dous not zive any remedy
against the illsgality becaus.: the 1llegality has
already tak . place. Th. «xXclusion nhas tho effect
of acquitting the accused against whom the sociuty
is untitled +to prot ction. The effect of uxXclusion
is thot both th accus.d and thoe porson who committed
illogality in obtaining evidunco ascapss (3) For
obtaining the -videnct illegally, tho offending
person should be punished. 19

In the Univ.d States, th< problem has mainly
caris¢n in connection with th. unlawful scarch and
scizure by th policc. Taw approach of th. Unitad
Statss supr m:i. Court has b.cn that so far as federal
crin~s ar. concernid, th search and ssizurc clause
of the Foarth Am ndm:nt20 paprs th. edmissibility of
svidunct obi.ined taroush illugal mcansé2l T pecent
yuars there has besn an nxXtension of this principle.
Till 1961 +th. Supr m. Court had not imported any
ber to the admissibility of illegally obtained evi-
d-ace in ch. "due procuss™ elous  of the American
Constitution. Th. reoult was that in cast of a
stat: prosccution for a state crime, the court
Peritt «d illegally obtained cvid nce t0 be admitted
in uvvidenes, since Search and swizurs claus- did not
apply Lo the stateés. Ia th. ycar 1961, how ver, ihe
court ov§§ruling its <urlicr docision in Jolf v.
Colorado™ 1¢1d in depp v. Ohid}zg a fiv to four

TSy P et e vl mm e W

18.  Ibid. ut 299.
19. Loid. at 299-300.

20. Th Feurth An hdmnont reads; "Th: right of fthe
p.ople to he s.cur. in thoir pirsons, hous S,
Papyrs and «ff.cts, against unrcvasonable searchas
cand s izures shell pnot b violated....®

21, W ks v. Unitd St.’us, 232 U.5.383 (1914).
22. This was ta holding of Jolf v. Colorado, 338

J.5. 25 (1949).
23,  1Ibid.

24, 367 U.5. 623 (1961).
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ducision, that undir the "du process™ claus., evi-
dince obtain.d by & s:arch and s:izure in vioiation
of th. Fourth Am:zndment is inadmissibl. in a state
prosc<cution for a stat. crim..

Some of tir. arguments of thi oupr me Court in
excluding such evid.ice were that the purposy of
exclusion was "o dut.r - to comp.l respect for the
constitutional guaranty in th. only effcctively
available way = by removing th incentive to dis--
regard 1% ' @nd "mothing can destroy a govornmant mors
quickly than its failur- fo obsurve its own laws,
or wors., its disr gurd of the charter of its own
existunces™ It may b. mentioned that by 1949 only
17 S.ates of th. United States had adopted the
zxclusionary vul. but by 1961, whun th. Mapp case
was ducidud, approximatcly half of the STates had
adopt-d th rule. The Mapp ruling has no® brin
wXteud.d by th court to €xXclusion of evidunece in
civil proc .dings. Thus it was h,ld in Unit.-d
Stat s v. Janise® tnat the .xclusionsry rule did
no* 4pply to an Interaal R.v nu¢ Servics procauding
(a civil acticn) wh »¢ th- illegal ssarch had beon
conduct d by loc:l polic . Tae Court stated; "Clearly,
th.. enforcem:nt of admittidly valid laws would be
hamper-d by so ¢xXi-uding th. (Xclusionary. rule
conczdedly r-luvani apd reliable svid-nce would be
readerd unavailabled"26 gine., no adoption of the
¢xXclusionary ruls in £h Unitod Ssubss, ther. has
bsun controvursy going oa wh th.r it is a sound rulc.
Som. of th saf guards saggustud, in place of the
cXxclusionary rul., for .nsuring compliance of the law
by sh. functiopariss of the S7dte ars s (1) Criminal
sanccions against luaw caforc.moat officers if they
violate fed.ral or ¢ ¢ate criminal laws. (2) Civil
suits against traasgrossing officers brought in
state or f.d.ral courts by parti.s who allegs that
thedir rights heve beun violated. (3) Dupartm.ntal
assistaicez that prep r procddures be used by officers
anc d.p-~itm ntel disciplin. «gainst offurding officers.27
In May 1971, %h Amuicen Lew I sti:ute recommended
that th. pres nt .Xclusionary rulus in %h~ United
Statss b: modificd. "Instrad of automatically
supprv.ssing -vid ne. wh-n fa.m 1s a violation, as
is now r-quired under th  pr.sont uXclusionary rule,
ta  trial judge coyld admvw th» ovidence (1) if the
25. 428 T.o. 433 (1976).

26. Touid. at 477.
27.  Garduavr a6 Maoian, Principles and Cisss of the

Law cf Arr.st, & srch and S izurs &A=85 (1974).
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tri:l judge found thab th. violation was luss than

flagrens, and (2) that c¢xcluding the evidencse woyld
not d-tur police from similar invasious of privacy

in th. future (3) unliss th defupndent could prov:

that th police violation of th. constitutcional or

legal rights of the defundant was 'willful'., 28

It is, no doubt, tra that in uoglead and pro-'
bably in the oth.r common law countrics, the oxclusionary,
rule is not followed. But th. situation in India
appuars to b different. Th basis of the exXclusionary
rulc 1s that csher aveilabl. safwguards are not gnough
1o det r officisls from taking recours. to ille¢gal
m ans in obtaining cvid.once. In India cith r bacause
of ths lack of vigilanc on the part of th. individual
or b.ocause of the psychological f.e¢ling of not annoying
¢h. officials or the dupartment with whom his casu
is psnding, or b.causv of thec lack of coop. ration
“Trom oth r institutional ag:incic¢s, thuas:a traditiopal
saf guards do not s em to be hdrdiy of any utility
and thie.for., th.r s&¢-ms to bl nicessity of adop%ing
th M rican wxclusinn«ry rulce Or in any c#s , instea
of obtusily holding (a* th- Supr.m. Court did in th-
Poor-w Mal cas.) that ill.gelly ovid- nce could by
used by a gov.ram nc or polici, it may bo L:ft to
th. diser. tion of tvhe courts whetu r to p.rmit the
us. of such wvid pes by th. department or not, and
the courts may «Xsrcis. thelr discrotioas on thu
lines suggestud by the Mmrricap Law Institutc. This
would act as a restraint on th duepartment in committ-
ing ill¢gulitics during s arch and st¢izure and at the
sam. time the court may decids about the admissibility
of tvid:nce collucted through illegal means in indi-
vidual cas:s on th. facts and circumstances of each
casc,

[@9)

*Wad hwa*



