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Basically, the right o f  police detention' o f  sii3pects-‘ 
in the course o f  patrol unfolds an acute necessity- o f
detaining suspected individuals in the course'of law 
enforcenient v i§*arvis  their right to be free from a l l  
restraints and-interferences of others. I t  i s  a matter of 
common knowledge that that the practice to detain persons, 
found in suspicious circumstances is'much-in vogue particu­
la r ly  with the metropolitan pol ice.  ' The practice may consist 
o f  detention right at the place of confrontation, or by­
taking' the suspect to the police station for further invest- 
gation, such an arrest has doubtful lega l  val id ity yet 
i t  has assumed a procedural formalism by designating the 
detention as "arrest for investigation". In practice the 
detention in police custody remains an actual fact although 
at times a cover up is  giv^n by the police by recording the 
arre-st as'being under one'of the preventive powers conferred 
upon the police or under such prophylactic provisions as are 
given under the code or other laws"to prevent the commission 
o f  offences by bad .^characters.

The detention simultaneously involves two 'sdperate issues 
o f , f r isk ing  and questioning. There is  no gaih'iaying 
that theS'6 pjTctices have grovm out o f  -necessities of.;. '• 
administration, because the practices would have I'the- 
e f f ec t  of fa c i l i t a t in g  the discovery of crinunals and: 
evidence of their  gu i l t  and of lessening the exclusion of 
relevant'-fevidence-from t h e i r ' t r i a l s " . HoweverV'-'the 
l e g a l i t y  of such-practices under the■exist ing law 
remains questionable. The fact  is  that such’ detentions . 
are widespread and_ a gap contlaues to remain between, police 
practices and-the law is  a matter o f  conce'tfn and debate.
I t  is  to be seen i f . the law should be made to  conform to 
the practice or the law enforcement may be strengthened 
by legal is ing the.common police practices.



Legal discussions and decisions on the subject 
are marked by ambivalence. The l e g a l  approach has 
usually been to treat  thesF-'SVperate issues o f  detention, 
fr isk ing and arrest  - as a single  problem. This 
leads as to the b fs ic  issue-o f  the area of power which 
the pol ice  are supposed to possess or do possess in 
dferiling with the matters of e f f e c t i v e  law enforcement.

Generally, a pol ice detentioh o f  a suspect is  an 
interference with l i b e r t y  which is  subject to  the 
const itut ional  mandate of freedom of.Bovement and a 
m.exe-.suspiciGr^ on- '̂h:e"pa‘r t  "of  the" po l ice  o f f i c e r  to 
ascribe cr im inal i ty  to any f ree  c i t i z en  with whatsoever 
patterns o f  behaviour he might be exercising the same? 
cannot ord inar i ly  be understood to constitute a reasonable 
r e s t r i c t ion  on his r ight  :to move f r e e l y ,  .accordingly, 
the issue o f ' the r ight  to stop and question a c i t i z en  
becomes iden t ica l  with the issue o f  the right to  take 
a person into  custody.

The; assurajpti.dns thr't;ii<,ve a co lSnfdi pest s t i l l  
continue to  . êhdOK the poli-qe t̂:he power, t o  detain'/' ohy^tlon 
and even f r i s k  an indiv idual who might „b!^-fGand-plflced 
in not very .suspecting, s ituations. The need ' for  intet';^ ;̂' 
vGhtlon in'such/a situation i s  not being questioned}but' '', 
the quest ionab i i i ty  ar ises because o f  th^ pblice powc-r̂  
to do so um.er the present.law.

The l e g a l  sources f o r  po l ice  action H e  in the 
invest igatory powers, preventive powers as w e l l  as in-the' 
prescribed duties o f  po l ice  o f f i c e r s .  The invest igatory  
powers are meant to  include " a l l  the proceedings fo r  the 
co l lec t ion  ,o f  evidence .conducted by a pol ice o f f i c e r ' ' . -The.  ̂
power coracs ih t r  operation a f t e r  the commission Of' a ’''cr'±tne.

. .«■ ; • >■; I j‘
Preventive ju r isd ic t ion  o f  the po l ice  f a l l  into 

three categories  v i z . ,  ( i )  prevention o f  cognizable 
offences ( i i )  prevention of in jury to public pr.operty
( i i i )  inspection o f  weight and measures. Section 151 
o f  the code empowers a pol ice o f f i c e r  to make arrests in, 
emergent s ituations ar is ing out o f  the.above circumstances. 
In aaciition a po l ice  o f f i c e r  i s  empow red to do many more 
tnings mentioned in the code. He can arrest a person 
without warrant on the basis of.,[reason..-ble suspicion, may 
also demand aid frcm c i t i z en s  in the prevention or 
suppression o f  breach o f  peace and may command an 
assembly o f  f i v e  or more persons to disperse i f  there 
i s  l ike l ihood of breach o f  .pepce and may-disperse them 
by use o f  force in case of th<^iT’ f a i l i n g  to do so. •'

Section 23 o f  the Po l ice  ti ĉt ISSI,  in ter  ' a l i a ,  
includts a duty " to  prevent the commission o f  a l l  
breaches o f  law generally" as w e l l  ?s to detect and

-2-



bring offenders to justice' to appiehtnd a l l  persons 
v;hom he i s  l e g a l l y  authorised to apprehend, and 
fo r  whose apprehension su f f i c teh t  ground ex is ts * * * "  The 
neglect  or v io la t io n  o f  this  statutory cmty exposes a 
po l ice  o f f i c e r  to departmental d l s c ip l in ib g  and may 
even e n ta i l  upon him a l e g a l  penalty.

I t  may a lso  be noted that s,149 o f  the Code provides
that

Every po l i c e  o f f i c e r  may interpose fo r  the 
purpose o f  preventing, and shal l  to the best o f  his 
a b i l i t y ,  prevent the commission o f  any cognizable o f fence .

The foregoing provis ions re la t in g  to  preventive 
ju r isd ic t ion  o f  the po l ice  are s u f f i c i e n t l y  wide in 
sweep and could not be pruned * at the time o f  
enactment o f  these prov is ions,  -because the awareness o f  
personal freedom in terms o f  cons t i tu t iona l  r igh t  was 
t o t a l l y  absent. The wider amplitude o f  po l ic e  powers 
was confined to  s i tu<tions wherein .cognizable o f fence 
were l i k e l y  to  tft committed. However, the pract ices  to 
interpose the l ipo r i j ro f  a person by try ing  deeptr into, 
the antecedents and circumst8nct.s o f  a person whether the 
situation. v;arrantod i t  or not had h i ther to  been assuirne'd,,;; 
va l id  and l e g i l ,  L. gr.'lity o f  actionsi a r i d  ng .out :of th is  
pow'r could Hnd a t e s t  in c i v i l  ac.tiohs'^'for - fa lse  . 
imprisonment, but in th is  country the^remedial act ions in 
the law o f  t o r t  has b^en bt moaningly ,at â  low ebb',.;'" 
iSlsewhere too t o r t  remedies f o r  po l i c e  v io la t io a s '  o f  
in d iv id u a l . r igh ts  hS've not proved a t t r a c t i v e  dbterents.

The need to stop a person and question about 
his prusence in a surrounding are essen t ia l  p r b l i -  

•minaries fo r  law enforcement o f f i c i a l s  who are to be 
entrusted with the keeping o f  law and order in the 
community. I t  is  understandable that a po l ice  o f f i c e r  
has a r ight  to m̂ kt, inquiry i,n a proper manner o f  
anyont  ̂ upon the public streets- at a l a t e  hour as to  his  
id en t i t y  and the occasion o f  h is^presence, i f  the 
surroundings are such as to ind ica te  to  a reasonable man 
that the public s. f e t y  uemands such id e n t i f i c ' . t i o n .  But 
such a s ituat ion  may not necessar i ly  be r ipe  enough 
to invoke po l ic e  power o f  arrest  without warrant which 
the po l ice  men so often use to meet the above exi^gency. 
jis notbd above the power to  stop a person and inquire 
o f  him about h is  antecedents and movements may const itute  
an unnecessary in ter ference  v/ith his r igh t  o f  movement. 
Refusal to answer to th«- queri* s o f  the po l ice  o f f i c e r  
may consequently furnish a ground fo r  arrest  although 
s t r i c t l y  speaking rb fusal to answer alone i s  not 
contemplated to be the basis f o r  t. king in to  custody 
under- the law o f  a rres t  unt i l  and unless reasonable 
suspicions are l>ir.king in the mind o f  the po l ice  o f f i c e r
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that a crime has betn comniittGd and the presence o f  
the person accosted by the po l ice  at the spot ha!-J a 

I jsaring v;ith the commission o f  the crime.

in view o f  th-  ̂ . bove rtm rks i t  may be submitted 
that the ex is t ing  law o f  a rres t  i s  b^ing used fo r  the 
puroose foi- 'which i t  i s  not meant to  be applied. Thus , 
the law i s  d e f i c i e n t  insofar as the po l ice  pov/,r to 
stop question and f r i s k  a person is  concerned* I t  
would be des irab le  that i f  the po l ice  pract ices are to 
continue in th is  regard these may v/ell be legL^lised 
v/ith a def ined scope so thst an interft-rence with the 
freedom of  movement i s  U g i t im is e d .


