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1. Meaming d importace of orrest

The word '»rrest’ implies deprivstion of persorezl liberty
under some real or -assumed legal suthority, A kid»apper or
sbductor restraining and corfinirg 2 person is not 'orresting’ him;
* but wher a nohce of ficer in the apporent:exercise of his powers
tokes mother persor into his custody he is spid to 'srrest’ that
' persen although thast orrest might not necessarily, be 3 law-ful one,

The law of arrest deals with the authorities by whom, md the
mener ond circumstmces in which, a person mgy be arrested i.e,
mgy be deprived of his personal hberty The right to personsl
-liberty is » basic humsn right sd » comer-stone of our socCi al
structure. Tts denrivatior is a maotter of gr=ve concem, Therefere
law should pemit & eorrest ot lv ir such ceoses where it is absclutely
necessary, Cn the other hand, » person why by his conduct hgs
rroved to be a danger or » grave risk to- the seciety should not be
=llowed tc misuse his personal freedom and to irflict more ham on
society,  The St:ite wencies should be adequetely empowered by
low te arrest suchk o nerser promptly se thst e is bcfore long
adequ ot ely dealt with accerding to lew, The low of" arrest has
T te dovetail tue wenflicting den=ands, nomely, on ore hand, it
shoulg not as frr as possible interfere with the individval's
right to persenal -liberty; =d on the other, it should give
erough powers to Stete authorities to mdke promet srrests of
persons cresting dsngers er sericus risks to society, The

belacing of these cen“licting derends of irdividunsl liberty =d
" societal spfety is for from easy but 11 the sane import-rt,

IT, . Re-examin otion cf thc constltutlonphtv of arrest-laws -
. a sequel of F‘«neku decision

The right te n’-ersor-pl literty is a fundsmental right
recognised by cur Censtituticn, 2rticle 21 cf the Censtituticr
S&s -
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"No person shall be deprived of his life or perscnal
liberty excent according to prccedure estgblished by
lew."

Since th- decisicn of the Supreme Court in AX. Gopalan's cese}
the article had received somewhat narrow literal irterpretation,
There, the Court held that the impugned Frevertive Letention

l-w was not vinlative of Zrticle 21 =nd weuld not be unconstitutional
when it sotisfied with the recuirenents of Article 22, According
tc the view taven by the Supreme Court in thst crse, the right to
personal liberty guarateed. by Article 21 was not vinlated if. the
deprivationr of persennl liberty was pemmi ssible by "precedure
estoblished. by lew" mnd it wes immaterial and of ne conseouence
whether that low was just or unjust, fair or unfair, ressonehle
or.unreascr sble,

Th1s 1nten~retnt1nn of Arti cle ?1 contmued te held oround
till it was reviewed snd.redically »ltered by the Supremé Court
in its recent decision in Mmeka Genchi case, 2 In this
case the Supreme Court whi le di stirguishing AE, Gopalen's ¢ase,
has token the view that the sweep of Article 21..is much. wider
‘then wes siupposed to be.earlier, . According to the rew
dispen satior, the right tc nersnngl liberty quprarteed by
Prticle 21 can o Iv be. sbridged by a.law.which satisfies the
test of- repsonpblcness. In the words of Justice V,R, I(nshnq Tyer:-

"The§51gn1flcgnce and SWe ep of prtlcle ?1 make the
deprivatior of liberty amatter of grave concern
and permi ssible only whén the.lsw authorising it is
reasonzble, eventamded and geared tc the goels of
community gocd snd staote," 3

The procedure contemplated by article 21 must be 'right =nd,
just. spd £oir' @d net arbitrery, fonciful or oopressive; ,
otherwise it. would be no procedure ot a1l ad the recuirement of
article 21 weuld rot be satisfied,_ 4 Procedure in Artjcle

21 means feir precedure, net fomal precedure; and the ' law'
referred tp in that. ~rticle in reasrnable lgw. not Y enacted
piece,_5

) . In view of the wider 1nterpret-tmn of article 21 as

exvotinded by the Supreme Churt, in HFmeks 6 an dhi 6 case,

it has now become imperstive tr éxsmine snd test “the constitu-

tienpl mmbit md valicity of cur laws releting tr arrest, To

what extent can they stend the teqt cf reascnobleness? fre the

21l "right = just sn¢ foir"?® Such questiens weuld be raised

time ad agrin in the ceming years and weuld call uron the law-ccurts,
lawyers and legislstors te provicde viable selutiens te the

preblems indicsted therein,
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111, C(bjectives in mgking arrest

prx‘est means deprivstion of personal liberty: an¢ therefore
it should be permitted by l=w only in such cases where it necessarily
serves a.public purvose but net otherwise, The'previsicns of the
Code of .Criminal trocedure, 1973 suggest thst srrest m:y be made
fer @y cone or more of the following four cbjectives:

(1) . The first end fcremost rbjective of arrest is to make the
mvestvgntxons into offerces cffective and friitful, Arrest would
f »ci htpte the interrcg ~t10n of the accused persep” and te on extent
useful in, nbtaining his confession of crime, Ttiwiuld help in
srr nging a test identificoticm porade, in gettifg specimen
handwritings and finger-prints, etc, :.of -the suspect, in maing
search of M s person, ;¢ in cbtrining evidence by subJect1ng him
to medical EX;_:lTl]ﬂ"t](‘n # question might however arise: Is srrest
:xbsolutely necessary for these purpeges® Are there not othor
=ltem atlves« Y be theot, such »ltemative methods are not 'equally
effecuve in »ll cases.,, But when they- are, ‘why resort to srrest®
Ir my cose, puthorising srrest by rohce in respect cf »ll
cognizzble offences_7_ anc requiring”the police to apprehend .pll
persens whom they are legolly suthorised to apprehend 8 seem
tn make the srrest-law cver-reach jits cbjective,

(2 The seonnd "1«3 or cbjectlve in m&king p»rrest is tc emsure the
presence of the pccused at the time of his trial, Arrest is
undrubteﬂlv tte surest way of ensuring such presence, But in mony
coses p sumnc')s cr netice te the aceused persmn requiring his:
sttendsnce in crurt serves this purncse, . and. this is, as » matter
cf pe hcy. simed ot by the rrevisions contained-in ss, 204 - and 87 of
the Cr,P.C, However, it wr'uld be-seen that the decisien “tolissne
o Summens or a werrsnt of arrest in » cese lorgely depends uncn
whether, the, Case is. » summons case or a.warrsnt case, which in
tum means thot it depends upen whether the cffence’ is punishzble
with imnri srnmcnt up.to two years or- with more, Should this-
be the predcmln mt considercticn in meking arrest. decisieon? Is
it qulte reason Ale te rely.on. such. clpSSIfz C’ltl(‘l" of cases”
. - : i
(3 The third ObJGCtIV( Q; arrest is: "revenhvr only, Tt 1s‘t<~
prevent the commission of sericus (cognizable) cffences, 9 "
to meintsin neaCe and ensure public sofety; 10 This anectlve
weule necessitste givirg wi de powers to the nrelice in, respect of
mgking arrests, fnd wider the power, grester are the chances of
its buse. The misuse of these police nowers during the Brergercy,
@ for th-t motter ever in normel conditions, is widely known
Mad hordlv needs snv elsberatien, Pewever in relatien te this
cbjective the vreblem is rot cne of excessive conferment of powers
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te moke arrest but is essertially one cof providing ~dequate
sof eguards zg~inst’ théimisuse of such pOWers, Further, the classi-
ficztion of cffences intc cognizable and non-ccgniz?ble is scmewhat
irrational md arbitrary. When this clpssﬁlcption is pressed inte
service for msking thresheld declsmns for preventive arrests, can
it be justified ir all cases:as "right @d just mnd fair""

(4)  The fourth nbjective-of errest is “tc enzble the pelice to
discharge their duties more effectlvnly. .The law pemmits the
police to errest persons whe obstruct them in the execution of-
their cduties, 11 Fere the law assumes every. police duty,
irrespective of its noture, »5 of peramount importmce ang

envi sages immedi ste execution of such duty by removing all
obstructxon Con sidering the wide rmge of muitifsricus police
~duties is it Just @c reascr sble tn mke thi's assumption? Tg
it fair to give powers of arrest in. such all e suncry csses of-
obstructicr of police duties? Will it not be preper to classify
pclice, cuties for the purooses of this branch of arrest law?

1v, ' Arrest-declslon by whom'f‘

., The Code cf Criminal Frocedure. 1973 contemplates tue -
types ‘of srrésts - (i) arrest mateiunder a warrsnt of srrest,
end (ii) srrest'made withcut such » warrant, A warrant cf arrest
is » written order issued »n¢ signed by » megistrate, directed
-to » police officer or some other persen speciplly ramed, =nd
commmdang his to arrest: the body of the persen named in it,
who is accused of @ offence; 12 - It will thus he seen that
the. ?rrest-dec1510ns as envi s-cged by the Code are made either
by. Judi.ci ol officers cr by cthers,
P
Tt is i ally assumed 'thot judici al participstion in
deci snon mp\mg s - desitwle in. a criminal justice system in -
order tr ensure » fair'balance between the interests of scciety
ac of the inAividasl, This balencing of interests is thought
; best. served if there is a'di sinterested Aetcrminetion’ by a
‘neutrsl pnd ‘et oched’ judicial officer,,.. Pt the srrest stqge,
it is often assumed thst in the zbsence cf :any need for
immedinte, gctmn the nc'rmel s desirsble method for determmvng
whem to srrest is by tkepolice nresenting the facts to'a
mxgistrote, whe is removee from the competitive task of 13
detecting crime ona bnnglna sbeut the srrest of nffenﬁer"""
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Whatever mey be the procnetv anc desirsbility in having
the srrest-cecision made by » judicial mugistrate, the lay as {t
Mds te-0y does not empower » judici al megistrste to issue a
werr-mt of »rrest even in these cases where imediate arrest
is not necessary =nd thereis smple tim¢ for the police to aprresch
the jugdiciol megistrste for getting a werrant cf srrest; The
magistrate con issne rrpceSS 1.e; a summons or a warrart of arrest,
only »fter taking cngnwz;nce ‘of ‘s offence, Cognizance of #n -
of fence can be tzken only () upon recéiving ~ complaint of frets
cnstituting a offence; or (b) upen 2 pelice report of such-
feets; or (g). upon jinfermstion recewed from =y person othet the
a pelice of FiceT, &t upen Wi s ‘Gun— knewledge, . thst_such of fence hos
been cramitted, 14 Fteis theréfere clest thot » jucicial
megistrate - can not issue » warratt of arrest Hunng 1nvestig-st1nns i
befere tnhno Cngm z-nce of = nffépce
In th1 : cpnnectlcn " the cpinier’ expresser by ‘the Law ..
Commi ssien, of Tne¥ ais quite pertinent, The Commissien cbserved:

"Takirg cognizance of @ offence must precede the
issue of 2 werrant. There mzy be prcvisions te the
controty, which usually spp€ar in. sr»ecz »l laws, But,
in the dsence of such speci- 21 provisicns, the
scheme of the Code seens ‘to contemplate cogmzance as
? step nrlor te the. 1ssue of a warrant by »

msgi strote,’

"‘/Je 3re awsre, that there is a decisionr to the
cortrary, 15_ hut we' regret that we are with
great resoect, un gble to gree with the view
that g megistrate can issue o warrant [for ‘the
arrest of the person who coule be arrested without

- werrant under s.41/ without toking cognizace,” 16

- Yoreovey* though the wording of $,41 - "any police officer may
without a1, order from a Meagi strate & witheut ‘p warrant, . arrest
mgy persen - " squests th=t 2 pohce officer has: o discret ion

dn making a0 arrest - decision <in respect ¢ f cases falling
urdcr.s, 41, the & scretitn becomes illusery 'when one leoks to
$5,23 @md 29 of the Folice Act of 1861, 17 - Under these
ci rcumstarces it woulo Lo ihrealisticitetexpect » police of ficer
tc eoryoach a2 megi strate for obt;»lmng an qrrest-warr.cnt before
- arresting » persen ip respect’ cf any. of the conditions
mentioned in s, 41,

It 1s therefore sugae sted thet a clesr prevision be made
in Cr.F.C. empowering judici pl magistrates:te issue. arresq-u "
worrarts hefore tadding cognizence of = e‘fence and in respect of
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Cases: falling under s.41, Such a provision shruld also direct the
police officers.not to arrest. a persen without » warrant unless it
becomes solutely necessary due te the exigencies of particular
situstions,

v, - "rregt-declsmn nd the Division of Cf fences: mt
cognizable and nrn-coqmz@le offences

Most of the cases nf arrest without warrant are in relation

te cegrizdble offences, - Section 41(1) of Cr,P.C. empowers a

volice officer tn arrest without a warrant any persen - "™ ho has
been concemed in ay cognizble cffence, or :gainst whom a

reason hle complmint hps been made, or credible information has
been received, or a reascnble suspicion exists, of his having

been so ccncemed,"” Further =y police of ficer knewing of 3
design to commit iany cognizsble offence may, in order to take 18
;%reventlve action, arrest withcut +a warrant the persen so designing,
he police has the power =nd alse the cuty to prevent cegnizsble
cffmces, Every prlice officer mey interpcse for the purpose of
preveltlng. ‘sndishally to the best of his bility, previent, the
commi ssion 'of "eny- cognizgble cffence, 19 : The division of:

offences intc .cogrizble non-cognizzble iaffences has- another
impertat ccnsecduence, 1f-the offence is cegrizsble it can be
investigated into by .2 police officer without Ay crder or directiem
frem » judic al meglstrate but if the offence is.non-cegnizable
the pelice off icer canot investigate without =y order from g

megi strete, 20 .

The Code ¢f Criminal Pracedure, 1273 has mot given ony test
or criteripl toc determine whether a» cffence is tc be considered as
cognizable or non-ccgnizoble, fccerding tosthe Crde,-a-"cognizeble
cffence"” meas an of fence for which,  and "cognizable ¢ase! mems a
case in which, 'a police officer may, 'in atéordance with the
First Schedule or under my rther l-w fcr the time being in force,
srrest withcut warrant, 21 aid. s "ncn—ehgnizsble offence”
memns o offencé for which, snd "on~-cognizeble case" meens .5 -
case for which, o police ¢fficer has no authority . to arrest
without warr ait 22 . Again, the Explaistory Note (2) in the
First'Schedule says "In-this schedule,...(ii) the word "cognizable"
stands for "a nolice officer mgy arrest withcut warrant";

did (1ii) the word "non-cognizable" stads for "a police of fi cor
shall not srrest-without warrmt," The First Schedule of -the
Code refers to =11 the off ences under the Indi sn Penal Code md
puts them into cognizable md non-cegnizable cotegories, Thes
aralysis of the relevant provisions of the First Schedule would
show thst the bosis of this chtegerization rests on diverse
consider=tions arri'no urifoxm criterien has been follewed, 23
ps it could not-be pessible in the First Schedule to list all.
offences under all the laws other then the Penal Code, the
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Schedule pmndes thst »ll offences punishsble with imprisonment
for threé y ears ¢Fimore sh;=11~be considered as oognlzable ad
cthers as non-cognizeble, This genéral categorisation in
respect cf cffences under laws other'than the Benal Code cn be
oltered in respect of specific offences by making a special
previ sicn in that law, .

The "cogrizable’ - "non-cognizsble' classification as given
in the R rst Schedule either presuppeses the need of immedi ote
arrest in resnect of every cegnizable cffence, or-otherwise
cersiders it unnecessary in all cognizable ceses to have the
arrest-deci ston be made by » "neutral and detached” judicial
officer, Tn either case it i§ not ovite fully defensible, Morenver,
the presaent asrragerent presurposes that every rclice efficer knews
by hezrt the rrrvisiens of the First Sched:le md the provisions
cf other laws that make, hundreds of cffences as cegnizshle or
otherwise, -This is obvicusly aAssumirg tec much, 24

The present’'cegnizsble' ~ "non-cognizable' classificstion
of offences ir ;essentially »nd sprerently based on consicerations
related to moking orrest-decisicns, Bit the same classificstion
has been pressed inte service to det éfmine. whether the police
should or shoulc not have the power’ tc dnitiste: investigation
without ay order frem the 'Tl;_glst'r'\te orfte toke preventi ve actien,
This ‘hps unwittingly led te some un fesirsble con scquences, In
respect of mey -soci al refom legi slations ‘where the ot‘fences re
most ly pumshable with less than three years' mnnsoqment and
therefnre non-cegniz:ble, thcre is nr;actfic-dlv norenﬁorcement of
the laws »s the police are net suppnsCH t~ toke oy 1n1t1 ative in
such cpses; If the classificsticn is.therefere modified, in’ such
cases for making it suitzble for irvestigstion cr prevention
purposes, sich cheanges would further cnntrmbute te the ernfusion
nd irreticnplity prevailing in the cl-ssificetion in its preseant
form,

A new innovatior has sow been sttemrted tr imprnve the
presmt nesition by making certsin cffences cogrizable but
without allewing the pnlice the nower to srrest withecut »
warrmt, This has beer fene in the recent mmendnent t~ the
Chi 1d Marri -ge Restraint »ct, 1929,- Section 3 of the Chi ld
Ferri rge Restrairt ( Mmencment) Pfet, 1978 prrvides as follows:

3. Irsertico of rew secticr 7 .-

fter section 6 of the principal ‘et /i,e, the
Chi 1d Marri-ge Restraint fct, 1929/ the
following sectien shall he inserted, namely:
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M. (ffences to be cognizshle for certain purposes, -
- The-Code of Criminsl Precedure, 1973, shall aply
tc offences uncer this fct oS if they were
cognizahle offences’ =

(2 for the purpcse of investigstion' cf such offences;
ad

(b) fer the purposcs of matters cther them (i) matters
referred to in section 42 of that Cede, and
(ii) the arrest of » pérs«n mthout a watTat or
W1thcut ah ordet of a magl strate

Tre modlflc;-tlon in the exi_stmg ccani zable—nc-n-cognizal)le
crtegorisation is somewhot ‘ciumsy in its fom; ever then it is a
reftreshing welceme change onel it is te be ho;)ed thot it might
stimulste theught snd actien fer » better clossificstion ~f
of fences. :

The presd,t cl-ssxficat10n of offences inte cegnjzsble
¢ pon-cognizsble is functierally less suitale ans connct
possibly be def ended as ‘right and just enc fair’, Tt is
high time ncw:thot either the classification is completely
scrapper =nc arrest-deci siens are mace accerding tr the
necessity in esch cose in accnrdance with the bread basic
princinles, or it is recsst inte twe dr mere different
cotegrtissticns enshling sound arrest-decisirns, sd demarcastirg
preperly the sphere of peli ce 1mt1 stwe in the: preverticn o
investigstion of crimes,
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Secticn 23 nf the Folice rct. 1861 prevides -

"23., Duties cf Pc hce Cffi cers - Tt shall-Be the duty
of every pclice cfficer premetly tn obey eand execute
all orders v c werrants lawfully issued to him by any
competent authonty, ves. to detect sncdBEiNG cffenders
tc justice, md te gpprehend 11 persons whom he is

leg »11y - suthorised to preéhend, and for whose
mprehension suffi ci ent "ground existsi ;"

Section 2 cof the Peclice "ct Frevides -

"®. Fenglties for neglect of duty etc,- Every police
of ficer whe. shall be guilty of =y virIsti<n"rf duty

OT .4ee CT Who shpll witheraw from the duties of his
office withcut nexmissien,
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shall be lible, on corvictior before » magistrate,
to a penalty not exceedin© three menths' nzy, or te
imprisonment, with cr withecut herd labeur, for a
period nct exceeding three menths or beth,”

See 5,151 Cr, F.C,

See 5,149 Cri, F.C.

See s5,156 and 155(.2) of Cr; G,

See s, A¢) of Cr,P.C,

See s, 2A1) of Cr.F.C.

.For detailed wslysis see Kelkar, Cutlines of
‘Criminpl Precedure,” 26-27-(1977) ,

Id. ot n, 28,



