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I .  Hetfiinq pi\6 importypce of ?rrest

The word '? rrest ' impljes deorivption of person pi li berty 
under some re?l or assumed legal authority, ft kidnapper or 
abductor restraining ^ d  corfinirg ? perso" i s not 'a rresting ' him; 
but wheî  a police o ff icer  in the apparent exercise of his powers 
taffes ^.other person into his custody he is  said to 'a rrest ' thpt 
oerson although thpt prrest might rot necessarily, be a law-ful one.

The law o f arrest deals with the authorities by whom, ^nd the 
m^ner ?nd circumstrnces in which, a person, may be arrested i.e .  
m^ be deprived of his personal liberty. The right to oerson3 I 

•liberty is  a basic humpn right ;nd a corner-stone of our social 
structure. I t s  denriyption i s  a matter of qrnve concern. Therefore 
law should peimit arrest o?: Iv in such c?ses where it  i s  absolutely 
necessary. Cn the other hjjid, a person why by his conduct hgs 
proved to be a danger or a gr?ve risk to the society should not be 
allowed to misu'se'his personal freedom ĵid to in f l ic t  more h?r” on 
society. , THe State agencies should be adequately emoowered by 
law to arrest such ? rersor promptly so th?t ’’e is  before long 
adequately dealt with according to l?w. The la w o f ’ arrfst has 
tr dovetail t i «  xcnflicting dmfnds, namely, on ofie h^id, it 
should not ps fa r  as possible interfere with the individual’ s 
right to oerson a l - l ib e r ty ; ^ d  on the nt’̂ er, it  should give  
enough oowers to State authorities to m^e prompt arrests of 
persons creating dangers or sfrious risks to society. The 
balff’ cing of these conflict ip a demands of irdividupl liberty ^_d 
societal safety is  f?r from easy but p 11 the same importmt.

I I .  ?{e-examin ptinn of the constitutionality 'of arrest-Iaws -  
. a sequel o f Faneka decision

The right to personal liberty is  a fundatiental right 
recognised by rur Constitution. Article 21 of the Constitution 
s^ys -
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'Wo person sh^H be deprived of his l i fe  or personal 
liberty exceot ?ccording tr procedure estpblisbed by 
lew."

S’ nce th^ decision of the Suoreme C '̂urt in />.K. Gonalsn's c?se, 
the article h^d received somewhst narrow lite ra l interpretption.
Ther«>, the Court held thpt the impugned Frcvertlve Cetention 
l?w wns not violiative of /‘rt ic le  21 f«d would not be unconstitutional 
when it  sptrsfied with the reouirenents of Article 22, According 
to the view tp^en by the Supre'ne Court in th?t c?se, the right to 
pefsoPpl liberty gu?r?Pteed.by Article 21 wps not violated if. the 
deprivptlop of personal liberty was permi ssible by "procedure 
estsfeli s^ed.by l-w" ?nd it wps immpterial of .nc conseauence 
whether th^t Ipw was, just or unjust, fp ir  oi: unfpir, .re?sort?ble 
or;unreason sble.

r • I • • I

This interpretotior’ o f Article 21 continued to hold around 
t i l l  i t  WPS reviewed pnd^rpdicpllY pltercc| by the Surreme ^ u r t  
in i t s  recent riecisif'n in rnekp Gpndhi case. 2 In this 
case the Supreme Court, while di stirgui shing A.F. Gopplpn's Cpse, 
hgs tpken the view thpt the ŝ *jeep of Article 2L,.is much, wider 

,t,hpn WPS supposed to be eprlier. , According to the new , 
dispensation, ,the ,-right tc nersonpl liberty guptpnteed by _
Article 2 l cpn c*’ Iv be. pbridged by p^lpw-which sntisfif.? th^ 
test 0 f • repson pbIcness, . In the words of Justic.e V.R. Krishn a "''yer;-

"Thej significance pnd swf^ of ?rticle §1 mpke the 
deprivation of liberty a matter of grpve concern 
pnd permissible only when the-Ipw aithorising it  is  
repsonpble, even^pnded pn.d geared to the gopl.s of 
community good Fpd stpte." 3

Th.e procedure cnntemnlpted by prticle 21 must be 'right pHd, 
just, pndfpir ' fpdnot prbitr?ry, fanciful or oopressive; 
otherwise it  w^uld be do procedure ?t pII ?nd the reouiremeit of 
prticle 21 would rot be Sptisfied._4 Procedure in. Article 
2 1  mepns’ f?ir procedure, not form p 1  procedure; ,pnt̂  the ' l?w' 
referred tp in .thpt. prtic,le in repsonpble lp5v, pot pny enpcted 
piece._5

, In ,,.jview o f the, wider interpretption of prticle 21 pS 
ejcpounded by the Supreme Court, in f'htiekp Gpndhj 6 cpse,' 
i t  hps now become imper?tive tr exrmine ?nd test the constitu- 
tion pl ?«ibi,t n̂d vplidity o.f our Ipws relpting, to prrest. To 
■iwhpt extent c?n they stf*id tho te.î t of repson pbleness". Are th^
?11 "right ?rd just ?nd fpir"?" Such questions would be rpised 
time fnd pgpin in the comina ye?rs pnd woulH c?ll uron the Ipi^ceurts, 
Ipj^yers pnd legislators to crovide vipble solutions tc the 
problems indicpted therein.

contd..p.3.
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I I I .  Cbiectives in mykina prrest

p.Tvest mepns deprivptio^ of perso’̂ pl liberty; anr* therefore 
it should be pePnitted by l?w only in such cases where i t  necess?rily 
serves .p.rubJlc euroose but net otherwise. The prrvi sicn s o f the 
Code of^Crimin pi V, rocedure, 1973 suggest thpt prrest mpy be m?de 
fc r  fiiy one or more of the follomng four objectives:

( 1) ,The f i r s t  w d  frreTiGSt rbjectiye of arre.st 'is  to make the 
it>vesti,g?tions into offerees effective ?nd fru it fu l.  Arrest would 
fpcilijtpte the interrogption of the accused oersen"'?nd to ?n extent 
useful ip, Abtpining his confession of crime. It.iwculd help in 
prrffiging ? t< ŝt ident.ificpti^nrpprade, in getting specimen 
handwritings ,?nd f inger-prmt s, etc. lof the suspect, in m?k.ing 
se?rcH. of hi.s pfrsor', ?r.d in obt?ining evidence by -subj,ecting him 
to medi€,al lOXfrnin,ption, P. question night however arise: Is  arrest 
pbsolutely necessar\; for these purpos:'?s’  Are there not other 
pltem ativ'es? Fjy be thrt; such pltern ?tive methods pre Viot'eqiiplly 
effective in pll cases.,., But when they ■ are,■ Vhy re so r fto  arrest"
In ffly cpse, put'^ori sing prrcst by rolice in respect cf pll 
cognizEj)le offences 7 requiring"the police: to gpprehend all 
persons whom they ?re legally authorised to apprehend 8 seen
to make the prrest-law over-regch itS objective.

(2) The, second 'ipjcr objective in mrkihg arrest is tc ensure the 
presence of the accused at the time of his t r ip l .  ''rrest is 
ut^d^ubte'^ly ti'e surest wry, of iettisurlr.g such presence. But in mrnv 
Cases ,a sumn on s or noti ce to the accused person requiring h is ’ '■ 
pttend'snce in court seryes; thi s puroose, .pnd-thi s is , as a matter 
cf policy', pimed ?t by the p r o v ' i s  contpined in s s ,204'and 87 of 
the Cr.p.C. However, i t  wou Id .be-seen that the decision’ tob's sue 
,e sumt̂ «̂ ŝ or a warrpnt of arrest in ? cpse Ip^rqely depends uoon 
whether, the, cape i? a summpijs case or a warrmt case, which in 
turn means thpt it  ^Iqjends upon whether the offence’ is punishable 
withjmnri sf-nijient up, to two years or with fl»re. Should this '
be the predcmin ?nt co.n si derpticn in making arrest decision? Is  
it ipiite reaso!? pble. tr rely on such , clpssifi cation of cases"'

'(3 ) The thi rd objective o f ar,rcst. i s'^reventi vr on ly, I t  is  to 
prevait the commission of serious ( cognizable) of fences,_9_' 
to mpintpin peace ?nd ensure public safety.- 10 This f'bjective 
would necessitpte giving wide cowers to the pcWce in , re sp ect-of 
making arrests, ffnd w.ider the power, greater are the chpnces of 
its  pbusc. The mi suee of these police powers during the Emergency, 
f*id for t̂ ’ c’t matter even jn normpl conditions, is  widely knowi 
?f!d hprdlv needs anv elaboration. Foniever in relation to this 
objective the problem is  rot one of excessive conferment of powers

cent d...p.4,
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tc  tn?ke prrest but i s  essen tia lly  one o f  providing ?dequ?te 
^jfeguards f^pinSt’ theimisuse of such ppwers. Further* the c la ss i-  
f ic e t io n  o f  o ffences into ccgnizgble ?nd ncniccgnizpble is soraewhpt 
ir rp t ion p l arbitrpry,. When th is  c l??? if icp t ion  i s  pressed into 
service fo r  mHcinof threshold decisions f o r  oreventive prrests, c?n 
i t  be ju s t i f i e d  in a l l  cpses as "r igh t f «d  ju s t  ^ d  f  aif^?

(4) The fourth ob jec t ive  of ?rrest is  tc  enftiie the p o l ic e  to 
dischprgp t ' ’ e i r  duties more e f fec t iv e ly .^  The l?w cermits th6 
p o l ic e  to prrest persons who obstruct them in thfe. executiion o f 
th e ir  d u t ie s . I I  Here th.e Isw pssumes: every, police, duty, 
ir re sp ec t iv e  o f i t s  n?tu'rfe, ps o f  pptpraount importFnce pnd 
ervisflges immedipte execution of such duty by removing a l l  
cbstruction. Considering the wide rm ge o f multif?rious po lice  
duties is  i t  ju s t ?nd reason ?ble to  mjte th is  assumption? Is ' 
i t  fp i r  to g ive  powers o f arrest in sucV> p ll ?nd stindry cpses of 
obstruction o f p o l ic e  duties'? ’̂ 11 i t  not be prooer to c lass ify  
p o l ic e  Hutifs f o r  the purooses o f th is  brphch of ?rrest l?w?

IV. grrest-decision bv whom?

* , The,Code o f  Crimin?l Froce(lure, 1975 ccntenlplptcs two
types-of  prrests -  ( i )  nrrest mpf^e-^under ? wprrpnt o f  prrest ,
?nd ( i i )  crrest 'mpde without such ? wprrpnt. A w p r r ^ t  c f  arrest  
is  ? written or(^er issued pnd signed by p rafgistrpte, d irected  
rtc p po l i ce  o f f i c e r  o r  some other persm srjeciplly rfmed, ?nd 
commaidlng his  to arrest  the bory o f  the person nrmed in i t ,  
w]io i s  accused o f  ?n offence.  Jt2_ ' I t  w i l l  thus be seen thpt 
the  p r res t -dec is ions  pS e n v i s ^ e d  by the Code pre m?de either  
by j u d i d  ?1 o f f i c e r s  or by others.

; , ' 1 1 1 s ii su pl ly assunidd >thpt ju d i c i  pi p ?rt icip ption in 
decision mpking i s desi f ' f l ) l& in p criminal  j u s t i c e  systOT .in 
order tr  ensure, ? f p i r ' b a l a n c e  between the inte rests  o f  society  
ffid o f  the In ^ v iH u p l .  This bpl?ncing f>f in te re s t s  is thought 

, best, served i f  there  i s  a'd^ s inte rested  Hetcrminption' by e 
'neutr?r  pnd r’ etpched’ j u d i c i o l  o f f i c e r . . . .  ?t the prrest stpge,  
it, i s  often, assumed fhpt in tVf  pbsence o f  pny- need f.or 
immediate, ?ction the Dc’rmpr prtri Hesirpble method f o r  determining 
whom to prrest  i s  by the -po l ice  oresenting the f ^ t s  t o ' a  
magistrate, who i s  removed from the competitive t?sk o f  , i3  
detectina crime ?nd br ing ing  ?bout the arrest  o f  o f f e n d e r . "

cohtd . . ,  ,p,F
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Whatever m?y be the proprifety pnr< desir?bility in hpving. 
the ?rrest-(^eci sion m?He by ? jU(^ici pl msgi str?te, InifJ ?s it  
stfnds docs not empower p judici m?gistr?te to issue g
wprrpnt of prfest even in these c?ses where inrneciipte prrest 
is not nccesspry ?nc1 there is  ?mple time f r r  the police to' ap^ropch 
the jur^icipl mpgistrrte forgetting p w?rr?nt of prrestj The 
nipgi str?t& c?n , i  ssue. rro,CieSs.i jej' 9 summon s o-t ' p  warrfp't o f  prrest, 
cnty' pfter tfkin.g fcp.^i.z'fnce of 'pti offence. Crigniz^ce o f  ?n 
offence c?n be t?ken only ( p) upon rec^eiving ? cdmpl'jidnt of fpcts 
C'-n stituting offence; or (b ) uorn p po'li ce report such 
f  pets; or ( q); UDOP Jnfcrmrtion. receiveti from ?ny persnn otihe^ tbs’
P police o fficer, or ujjon hi s 6wV'Jfno.wle.dge,.th' t̂,^^^  ̂ h^s
beai committed. _1^ I t  i s therefore cle!si‘ .th?t .p jud ic i ?1' 
mfgistrpte-c^ not i ssue p wprrffit of prrest /during investigptinns pnr’ 
before t.p^no cogni z^iice of offfid'ce.

In thi s connection, the opinion' exptiessef" by the Lpw 
Commi ssien, of Tndi  ̂ i s  quite pertinent. The Commission rbserved:

"Taking cognizpnce o f  sr offence must'precede the 
issue of s wprr^t. There be prdyisions to the 
contrpw, which usually pppear in .speci pi Ipws. But, 
in the Essence of such speci ?1 provisions, the 
scheme of the Code seens to contemplate cognizance gs 
? s t ^  orior to the,issue of a warrant by p 
mpgi strpte,"

"We are aw?re, ,that there is a decision to the 
contrary I 15 but we regret thpt we are witli 
gre.pt respect, ungble to agree witH the_view 
thpt a tipgistrpte cpn issue a warrfji.^ _^for the 
arrest of the oersw who could be arrested without 
warrant junder s.4j/ without taking cogniz^ce." 16

f'creoveir'thougfi the wording of s,4l -  "gny police o fficer mjy 
without order from a strata-an d'without a w?rr^t, - arrest 
mpy person -  ’■ suggests th?t a poli.ce officer, hps: a-discret ion 
ip making a r r e s t -  decision in resoect c f tases f  alling 
urdfr,s .4 l, the discretion becomes illusory when one- looks tc 
ss.23 ^ d  29 of U e  FoUce />ct of 1861. 17_ - Under these 
c? rcumst.fTCf s it V u  ld b e i5nreali Stic' tp .expect a noli ce of ficcr  
tc pnriro.acfi p m^i strnte fo r obtaining pn srrest-warrpnt before 
arresting^ ? pers ôn in respect c'*’ :̂ iy- of the conditions 
menti oncid ,i.n s.4,1,

I t  i s  tHerefore sugnested thpt a cle?r provision fee made 
in Cr.F.C. empowering judicipl m ?gi strptes t̂o i ssue . arres^--, . 
ws-rr îTt  ̂ beff're t^ang cognizance of offence fnd in ;respect of

■contd...p.6.
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Cases f a l l i n g  under s , 4 l .  Such ? provision  shculd ,?lso d i rect  the  
po l i c e  o f f i c e r s  npt to errCst a person without s warrsnt unless i t  
becomes ^ s c lu t e l y  necessary due to the ex igencies o f  p a r t i c u l a r  
si tupt ions.

V, . "rrest-decision and the Division, o f Cffgices into
coqnizyble: ^ d  nrn-cognizyble offences.

Most of the Cases of arrest without warrspt are in reilation 
to cogpiz?f)le offences. Section 41(1) of Cr.P.C. empowers a 
police o fficer  tn arre,st without ? warrant any person -  "•ho; has 
been concem'ed in ffly cognizfble offence, or sgainst whom a 
reason fl)le comDlrslnt h>Sibeen mpde, or credible'in fortnation has 
been received, or a reasrn^le suspicion exists, o f  his having 
been so concerned." Further pny police o fficer  knowing of a 
design to commit 'pny cognizjijle offence mjy,, in order to take ig
preventive action, arrest wHhpiit warr?nt the person so design’‘ ng. 
The police hps the povjcr ?nd plsf' t*^e duty to prevent cognizable 
of fences. Every pf-lice o fficer  mjy interpose for the purpose of 
preveiting, ^d^shp ll ,  to the best cf hi s abi lity, Drev;ent, the 
cotimi ssion of any Cognizable offmce. l9 ; The divi sion o f • 
offences into .cogniZfble non-cognizfble ;offences has another 
impcrtfot ccnsectugi ce* I f  (the offence is  cognizable it c^n be 
investigated into by ? police o ff icer  without jny- order or directien 
from a jud ic ia l nijgistrate; but i f  the offence is.non-cognizable 
the police o fficer  Cjpnot investigate without l̂y order from a 
mfgi strpte. 20 «

The Code cf Crirain al Procedure, 1^73 has n̂ ot givai p.ny test 
cr crit^ri^ l to determine whether offence is to, be considered as 
Cognizable or non-ccgnizpble. According t-'. t̂he Code, a "cognizable 
offence" mefos ?n offence for which, ^ d  "cognizable case" me?ns p 
Case in whicb, a oolice o fficer m?y, =in pccordpnce with the 
First Schedule or under ^y other l?w for the time being in force, 
prregt without warrant, 2^. frtd.a "non-cjignizpble offence" 
me?ns for which, aPd "non-cognizable case" means a ■
Case for which, a police o fficer  has no authority to prrest 
without warrant.22 /^gain, the Expl^ptory Note (2) in the
Fi rst Schedule says "In thi s schedu le ,. , . ( i i )  the word, "cpgnizable" 
stands for "a police o fficer m̂iy arrest without warrrait"; > 
eJid ( i i i )  the word"non-cognizEble" strf’ ds fo r  "a police o fficer  
shall not arrest wittiout warrjiit," The Fjrst Schedule of the 
Code refers to all the offences under the Indian Pen pi Code and 
puts then into cognizable ?nd non-cognizable Cstcgories. Thei 
^ a ly s is  of the relevant provisions of the First Schedule \«)uld 
show thpt the basis of this cattgorization rests on diverse 
considetstions aPfi no urifnrm c^iterif^^ hpis been follc'ved, 23_
Ps it  could not be w ss ib le  in the First Schedule to list aH 
offences under all the Ipws other th ^  the Penal Code, the

cont d,« .p.T,
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Sche ll©  pToVifles thpt pU offences punishfble with imprisonment 
fo r  thpSTy eprs 'or^ore shpll-b« cohsLdew^d'as a>gniz?ile ?nd 
ethers ss noti-cognizable. this generiil cjitegoris?ticn in
respect cf offences unr^er Iptvs ot’̂ erHh^n the Henal Code cpn be 
pltere<^ ir fespfect of specific offerees by mfklng ? specisl 
prov’ sir'P in thpt l?w.

The 'cognizable' -  'non-cognizfi)Ie’ d a ss i f i  cptim ?s given 
in the l?lrst Scbodule.either presupposes the nefd of immediate 
?rrest in resnect o f  every crgnizdsle offence, or-,otheTwise 
corsidets it unnecessary in ?il cognizable cpses to have the 
prrcst-deci sion be rapde by p "neutrpl <^etachert" ju(^iCi al 
o fficer. Tn either cpse it iS not auitt fully defiensible. Moreover, 
the presait prrfrgei’ent presupposes th?t every rc lice  o fficer  knows 
by hej-rt the rrov’ sif'ns of the First Schertjle rnri the provisions 
of other l?ws thpt m?ke. hundreds of rffences ps cognizpble or 
otherwise. )Thi s i s  obviously pssuming too much, 24

The preseht'crgnizrble' -  'non-cogniz;^le' clpssiflcation  
of offences in iCssen^iplly ?t!d ?poprentIy based on considerptions 
relptfd to making ?rirest-deci Bat the spm.e d e s s i f i  c?tion
h?s boon pressed into sciVice to rifete r̂aine whether the police 
should or should not *-ipve the po’Aier tc in it i ptei invostigntion 
Mthout f»*y ordqr frpm the msgistr^te orfto tpke preventive action. 
This hps unwittingly le.d to some iiri'desitpbie con scqugices. Ir 
respect of tnyny .so.ci ?1 rcfor^ Irgi slptions where the o ff  endes ?re 
mostly punish^le :with less th?n three yresrs' impri.soijm^ t'^n'd 
therefore non-dogniz?ble, there is crpccicplly no ;en|orcw6nt o f  
the Ip’is ps the police pre not' supposCr' t-' tpke pny in itjptive in 
such Cpsesi I f  the clpssif’ c?<tion i s-thrrefrre modified, in Such 
Cpses fo r  meking it  suitable for investigotior or prevention 
purposes, Sltch chjnges ivould further contribute to the confusion 
ppd irrptioh plity prevpilihg in the cl-'sfeificption in i t s  ptesent 
form.

A new innovption h?s *ow been pttemrtod to improve the 
prt sent oosition by m?king certpin offences cogniz?ble but 
idthout allowing the police the oower to ?rrest without p 
wprr?nt. This hps been f̂ n̂e in t^e receit ^fiendnent t^ the 
Chi Id H prri pg e Restr'p’ nt ^ct,‘ 1929.- Section 3 of the Child 
f*prri ?ge ScstraiPt (''mendment) /*ct, l978 pr''vides ps fellows;

3, Insertion of new sectiop 7

?fter section 6 of the princ’ pal /“x t / i . e .  the 
Chi Id Farri rgo Scstrpint /'ct, 1929/ the 
following section sh?ll be inserted, n?mely:

contd....p,8.
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' '7. fffrncRs to be ccqnTZyble f r r  certain purposes. -  
The Code cf Crinrinol Ptccec^ure, 1^3, 'shgll ?pply 
tc offences un(^er thls /ct ps i f  the^ iv^re 
cognizfble offences,;-

( a) for the purpose of investigption'rf such offerees;
c«d

(b) fo r  the purposes of matters other thrn ( i) matters 
'tef erred to in section 4 2 of that Corie, and
( i i )  the prrest of ? pters''n mthout a w^rrfnt or 
without fji ordel* of a m?gistrpte."

T^e modif ic?tion in t̂ ie fcxisting ccgni zjblo-noti-cogniz?J)lc 
cptegori sstion i s  somewh?t .fciumsy in i t s  form; even then it is a 
refreshing wfelcotne change phd it  is  to be hoped thpt i t  might 
stln’ul^tc thought f>nri action for ;» better clpssific^tion <̂ f 
offences^

The p re se t  cl?ssif ic?tion, of offencps into cognjz?ble 
?nc’ non-cognizfble Is functlopplly less suitH&le cpnpot 
possibly be (defended as 'right furi just ?nr’ f g i r ' .  Tt is  
high time ;nr,w;thpt either the c l fss if i  c?ticn is  completely 
scrqjpef^ pnr ?rrest-rieci sions ?re tiipĉ e according tr the 
necessity in e?ch c?se in pccord?nce with the broad basic 
princinles, o r , it  is  recast into tw. or more different 
cptogotlsptions.enrf)llng sound prrest-decisirns; ?nd demarcating 
properly the sphere of ro lice initi^>tive in the prevention 
invfstigption o f crimes.
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