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T'ii; trTrns Lnw and i i - b i l i t y  ar ,-' w . l l  known to 
us. fu r t l i  r  know tli ' c l i f f  ri.nc- b tw.- n absolute 
ur s t r i c t  l i r b i l i t y  .- Dd q u a l i f i e d  l i ; t t l i t y .  Absolute 
l i a b i l i t y ,  s t r i c t l y  spsakins has no plac. at- a l l  in 
Criminal L; w. ■

Th-art; Wcs a timi- vjii. n a pt rson was punished 
f--0r t i lt  act li‘ did. Mci,t,91 tl'.m nt was not at a l l  
t«k.;-n into' consideration. But in courso of tim^: 
in f lu  ncc o f  xianinitj^ was f t  I t  in ‘chc realm of 
Criminal Law. A man is  punished i f  has a g u i l t  mind 
and that i s  expressed in the w 11-known maximum "Act- 
cusrous Gen ra l  dc f̂ ncc. chapt r Of th a ' IJP .C .
is  an ■; xcir-.ption to th doctrin-' o f  m‘-;ns !rea. One of 
r.ĥ  dcf c-nc?s i s  Ignoranc j ' o f  fc.ct and--not o f  law. 
Igno ra i t ia  ju r is  non /xcusat. Austin and oth-r 
ju r i s t s  hcvi giv n r -a’Sons as to why i t  i s  to b< so,
As Holm s cxpr. ssad i t . . . ' 'Public Po l ic y  s a c r i f i c a s  
the IndividUc-1 tp th.  ̂ g^n..ral good, ' ô admit the 
cxcusc at a l l  would to 'ncouragc ignor:ncc where 
th< law raak'-r has di^tc-.rmincd to mrk „ rat-n and obey"
(Th' Common Law of 48) ,

' ĥ- Rom'n •.xp l  ■’na t ion  that th law i s  dofinit.- : 
and knowabl s i g n i f i e d  that ...v' r̂y person o f  d i s c r  
t ion  may know i t ,  hrncc i^nor-. nĉ . i s  cu lpab le ,  
r igour  o f  th, r.on n d o c t r in r ,  unlika Blacksr, one was
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r . l ie v i^d  by th.. excv.ptlon c f  var ious l a r g e  c la s s e s  
o f  persons (Minors . . t c )  from i t s  o p e ra t io n .  Tii is 
t l icory  seems so fc.r fctcl:i^cl in  modern timv..s as to  be 
q u i r x o t i c . . I t s _ ra t io i i . - l^  must b - form--d in  p o l i c y  
tri'it can bv j u s t i f  If a“ "ot b'i r w i s t l i . / n  by r s f r : . n c c  to  
c a lp a b ls  f?,ilur\. to ccqu irc  1 g : l  knowledg: th a t  
i s  .actual ly  u na t ta inab l  . T'n f i r s t  modern t ! i  o r y ,  ‘ 
constructsd  w l t i  dui. rp p rsc i  t i o n  o f  t i i i s  was 

..SJi&lS-j:it.<rd by Austin wlao argued txa t  i t  rusted ai]d 
was requ ired  by th i  im 'poss ib ir iVy  o f  d i t e r m in in g  
t l ib~rE l ‘ V c u ' j t - r  th  par ty  was r;:‘ a l l y  . 
i gn o ran t  o f  tb '  law and was so igno ran t  o f  tb^ Law 
tbat  'a. bad lo  surmist. o f  i t s  p r o v i s i o n s ,  could 
scc 'Tct ly  b' dct-rmin.xl by any cvidtnci-. a c c . s s i b l ^  
to  o t b i r s ” .

Only wb u a law i s  publis l ied in a gc ;z t t to  i t  
g t t s  l i f  . rnd wV:ry body i s  pr  sunied to  know o f  i t  
and in  such a casf he cannot pload ignorance o f  law 
as an txcuso .  But tb  re ar: som eases wb?r''; in  wo 
SC' th a t  tb  lax\T nt v t r  acbcs bim or b, i s  so un- 
duca t id  tlaat b. cannot know i t  a l l  and be i s  f o l l o w 

in ' '  b is  c^'stc custom wbicb  b';. bas to f o l l o w  i f  b:- i s  
to  b' a m mbcr o f  tb.. t r i b e .  Maul J Obscrut.d "There 
i s  no pr..-sumption in  t b i s  country ‘cbat cv ' . ry  on- 
knovjs tbe law , i t  would b c o n t ra ry  to  common S 'nse 
and roason i f  i t  w:.i'a. so"  (Mart in  d a la  v ,  F ' l k  n a r ) .  
Tbv v ipw tb. t  Evtry  on i s  presumed t o  know tb  law 
i s  nox'7 g c n t r a l l y  r - g e c t e d ,  i t  i s - n o t  a t ru e  p rop o s i 
t i o n  o f  law c.nd ev-. n i f  i t  W'.-rr-, i t  would b :  on ly  a 
l,..g;„l f i c t i o n ,  acc  a moral j u s t i f i c a t i o n .  Tbt id ea  
tb c t  -,:i. VcSt nv.-twork o f  Govv-rnm i i t c l  c o n t r o l s  can 
b kiiown by v ryon i s  to-d . 'y  raor>.-, lu d ic rou s  tb;-,n
e v i r .  R'-ct.'nt years baw, s n, tbr p roduct ion  o f  a
no tab l  ' body o f  l i c . r a t u r  arguing f o r  r e c o g n i t i o n  
of tb t  d..f ;nc.: o f  non cu lpab le  ignorancG o f  law ,
A mor^ s p e c i f i c  way o f  r  s o l v in g  tbc  probl.^m i s  tb a t  
a d i s t i n c t i o n  should ba. drawn b :tw . '„n  crimr^s r e s t i n g  
up on iraraenorial id eas  o f  r i g h t  and wrong, wh«rs i t  
i s  tbc busin-ss o f  tb~ c i t i z c n  to  know what ha may 
l e g a l l y  do and mod ,rn rb g u la to r y  o f f e n c e s  o f  which 
th. c i t i z  n would no:, normally  know uni ss th e re  i s  
something to  put bim on enqu iry .  Most r-; ;gulations
apply to  the conduct o f  part icu l-^r  trad(,s  and
p r o fe s s io n s  . nd a person who ,-nters upon a c e l l i n g  
may b cxpectcd t o  acquint bins- I f  w i th  such ru le s  
r ' l a t i n g  t o  tb' c a l l i n g  as a r r e a s o n a b l y  a c c e s s ib l e  
to him and . I s o  k«; p himS'rlf informed o f  charges 
in +'h, law by r. ading tr;.d '„,  or p r o f e s s i o n a l  p e r i o d i -  
c r l s .  This r c q u i r  rauit would s t i l l  Ic av-.. i t  open



to  t.'i i n d i v i d u f l  to show, by \izj o f  d f  acu., t^;>t 
c. part icu lar-  ir 'gul. t i o n  :iaJ ao-5..,b-ri adv.roib'cd or 
oth'Twis"- .not cl in  tla. p .r ioc ' . icD l  or iiad no-c bec:n 
.reasonably b* n nifde a v c i l f b l : .  to  him in  th-. coursc 
o f  l i is  p r o f  Jssion&l t r c . in in g . To r i c o g a i z ,  t h i s  
dcfenc,.: would ! : i .av• c o n s i t l I 3I d d v a n t c . g s ;  o f  CQinpc-lllng 
th'- d'^pf.rt'V li’t s  o f  Govcrnm,-.nt to  rripk.; ?, continuous 
e f f o r t  to b r ing  r e g u la t io n s  to  t.he no-nic9 o f  ths:;s. 
.,f f?ctc-d. I t  would propably  haVv, a b o n e f i c i a l  e f f e c t  
on tiif c l a r i t y  wit ! i  which ru l t  s a r .  d r a f t e d , t h i  
frequ.:.ncy v./ith whic h th..-y; ar r_v is^d  i i i  thi l i g h t  
o f  j u d i c i a l  i n t ' r p r  trstion nflai.th'.^ g .ni.ral ' . f f c c t i v s * -  
n :ss  o f  1 - g a l  r e g u la t i o n s .  But th'T.,  i s ,  u n fo r tuna te ly  
no r .-son to  th ink thfet i t  r ^ p r .s  nts the -p ros  nt 
law . So Ion?; as ignorant ic  j u r i s  ru lo  e x i s t s ,  i t  
i s  a l l  th-. mor.: incurnb, nt on th . GoV'.rnmrnt to  issue 
that  th. c r im ih r l  L-w i s  g 'n  r<.'lly know f o r  o th a rs ,  
as the c r im in a l  law cntnnission p o in t 'd  out ch. pains 
o f  d isob .d ianc ' ;  a r t  in f  l i t  ,J on thos/ who having no 
notic^.^ th law, w r no .. d,isobcdi^i jt  othr.rwis- than 
in l . . g < l  f i c t i o h " .  In mod'rn t i a  .s th -..x-^cutlv^ 
in coming more -'nd mor' ;.,o trk: th  r ^ ' s p o n s ib i l i t y  
f o r  b r in g in g  r gul--,ioijS to th  no ici- o f  i:hos3 who 
•'r- a f f  c t .d  by thi-ra, :s by commuiilc'ations to  t r  da 
jou rn ‘ Is  and . . v n  :'dVvrtiS'm-. nts in th pr. ss «
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iU-tho-ugn a s;c t u t ;  ‘G.;k s c f f . . c t  promulgat ion ,  
ch i ' .  i s ” a .u thcnty  f  or saying ' t h a t  b..for.. a continuous 
act 01 proc t,diijg, no'c o r i g in c ’l l y  unlawfu l ,  can be 
trv-at^d AS unlawful by r -'s-on o f  t h '  passing o f  an 
Act o f  P a r l i a a  nt by which i t  i s  iu t rtn mtd so, a 
Tvasonabl', tim. must b^ c.llow.-d f o r  i t s  d i s c o n t i 
nuance, and though ignorauc-s o f  law'may i t s s  I f  bt, 
o f  no cxcusi  f o r  on- who a ;y  act in contrav-^ntion 
o f  i t ,  ignor,.'.nc may v . r th - v l : s s  b- tak n, in to  
account wh.n i t  b' ccm. s ncCt^ssary to  d ’ t.rrainc^ 
wh/ ^h' r r r-. ..son. b l . tim ,•  ̂laps  d . .

D-...1 gt't d 1. g i s l a t l o n  do ,s not come in to  
forc^' u n t i l  i t  i s  pub l ish  d so t  ĥ  t, ignorrxic. du« 
no non public . ' i t ion i s  a d a f  . nc-a according to  
Ba i lhach  J.'  •

■^h: Sf'atut'. o f  Instrumf^nts Act 1946. p rov id '-s  
'3ha't in  th proct^ d ings f o r  rn o f f  ncc unaar a 
s t . i tu to ry  instrum'-nt, i t  i s  a d c f  nc- t o  prov'j 
th: t  "h- ins-a-urn nt haa hot been issuc'd by.
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H'-r M d jcs ty -s  S ta tu tory  o f f i c ^ ,  unlfcss re?.sonabl:- 
standards had b:.i,.n t&.kcn t o  br ing  i t s  purport  to  
thv notice- o f  thost, a f f e c t  ;d. This p r o v is ion  app l ie s  
only  to  s ta tu to ry  instruments and only to  prosecu
t io n  f o r  a c r im in a l  off^;=nce.

Thf new Korean Criminr.l Code a lso  a l lows 
reasonable  mistak:. o f  c r im in a l  law as c: de f^ncu.
In U .S . ,  th t  d i s t i n c t i o n  between mala in s x and 
mala p r o h ib i t o  i s  recogn ised  to tha ex tent  that  
ignorance o f  law i-s a d ' fu n ce  to a charge o f  con

sp iracy  to produce malum prohib itum. Syst ns l i k e  
the German and Swiss that  have accepted a l i ra i tsd  
d c f tn cc  o f  ignorance o f  law hav.:; found that sexual 
o f f e n c e s  rf^prescnt an area o f  d i f f i c u l t y , .  y?t.  h-.rG 
again a common sense approach s' tms to remove most 
probl'.-ms. An adult  and raaturtd man would not  b^ 
bsli&vGd i f  h( said hs did not know i t  was an

- o f f c n c c  to  i n t e r f e r e  soxua l ly  w i th  younr; g i r l s  ?nd 
knowing that  somt  ̂ p r o h ib i t i o n  e x i s t s  ĥ r would b-- put 
an enquiry as to  tho prt.cisv- ag>, o f  cons n t  f i x e d  
by law,- In the cas^ o f  a young p .rson  i t  i s  mor. of

■ constant tha t  he might r e a l i s e  th^ ambit o f  th^ c r i 
minal law . L£imb.=rt v .  C a l i f o r n i a  355 U/s 225 (1957) 
Raid In  his book on cr im ino logy  in  conn.'ction w i th  
the abovt. case w r i t e s  as f o l l o w s

"Although i t  can be argued that t h - r .  Cannot 
have be f n i'ntv-nt i f  thv> accused d id  not know th.  law 
ignorancG o f  law i s  usua l ly  not a d -f^-nc''* But i f  
tht- law has not beon publi&hcd or othwrwis<i made 
reasonab ly  a v a i l a b l e  o r ' i s  th t  accusvd was a c t in g  
in good f a i t h  on the inaccurr>t: i n t e r p r e t a t i o n  o f  
thG law by a r^cogniscd o f f i c i a l ,  t h i s  d ? f  nee may 
be ussd, Th'? law must not be vagu '-nd i t  must 
p rov id e  a d eq u a t 'n o t ic e  t o  prcsp c t i v  v i o l a t o r s .  
Consider the Los Angles Municipr.l Codp tha t  includ,.d 
in  i t s  de fence  o f  "Convict?d person" convlotf.d 
o f  an o f f c n c e  outs ide C a l i f '  r n ie  which i f  committ d 
in C a l i f o r n i a j  would bt f e l o n y .  Th- st^tut'-; than 
r<?quired th a t  under spec l f i - -d  s t i t u t f t i o n s  such 
p^rrsons should r e g i s t e r  i f  in  l o s s  Angl^'S. One 
person was found g u i l t y  o f  f a i l i n g  to r - : g l s t c r , f in ed  
and placed on p robat ion  f o r  thrc i. y c r r s .  'fhdn th  
c o n v i c t i o n  was appealed ,  th-.- Supr-m- Court o f  th-'^
U.S. held that wh> re  a person did not know o f  the 
duty to  rb g i s t o r ;  and wher-;; the re  was no p roo f  o f  the 
p r o p a b i l i t y  o f  such knowledge, h- may not b con- 
v i c t c d  cons is tc -n t ly  w ith  du. p rocess .  W.-r̂  ̂ i t  o ther -  
w iso .  th. l i v i l  would bt as gr.-at as i t  i s  wh^n the 
law i s  w r i t t e n  in  pr4.nt too f in e  to  road in  d language
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foPv ign  to th- community. T!i  ̂ Court d is t ingu ished 
th.* Los AngGlf.s Stc.tut: from otli rs that Pv.gulate 
th-- omission o f  an act .  W_ dea l  her;- -̂ îth conduct 
that i s  x\iholly pass iv— ra :To f a i lu r . :  to r g i s t o r .  I t  
i s  unlik> the omission of acts or the f a i l u r "  to act 
under circumstance s thi>t should a l t^ r  tho do r to a l l  
th'-i consequ^ncv s o f  his dtcd .  Th> Court rvscognize 
t!i£'t on the oth r hcdid p l a c ' s  some l im i t s  on i t s  Gxar- 
c i sp .  Ingr«in.id in our co;ic.'pt o f  dur process i s  thc 
r«'iquirfcm.:.nt o f  n o t i c ' : . I  do not l i k -  to quctf- othfir
c.'sfcs p e l  Vent on tho po in t ,

JAPAl^SE PSMAL CODE OF 1961

Art .  20 runs thus;-

( i )  IgDorrnce of law sha.ll not he. an t h a b s - n e e  o f  
i n t in t :  Provided t h ' t  punishni nt may b-? reduced 
in l i g h t  of circumstancos.

( i i )  A p- rson who acts without knowing that his acts 
arc nrt  p . , im itt 'd  by law shi..ll not b punished, 
i f  th TG ig  ud,quat. reason f o r  his ignorancG,

Art; 59 G rnaij Penal God^ runs thus; I f  a p rson in  
committing an c f f jn c .  did not know o f  the existence o f  
fa c tu a l  circumstances which ar'- part o f  th'. s ta tu tory  
d e f in i t i o n  o f  th -  off>nco or which incrc::'S^7;S th:r punish
ment, then thi-sa circumstances may not be charged against 
him. So, in c l a s s i c a l  c r im 's  l i k "  murder, -5tc.. igno
rance o f  law may not b> a d.f.,ncc. but in regu la to ry  
off ' .nc'-s i t  must bt; allow'.d. Ignorance o f  lav; must te 
held to bt a d.;f nc(- in th=; f o l l o w in g  cas^^ss-

(1) Th^ra is  not s u f f i c i e n t  t im. to br ing i t  to 
th not icc  o f  the pub l ic .

(2 )  A p.-rson is  so i d i o t i c  that h*’̂ does not know 
wh:.th. r thfTv. is  law < t r ' l l .

(3 )  A law i s  so techn ica l  and complicated that i t  
is  d i f f i c u l t  Gvrn f o r  educated persons to 
know i t .




