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" CRIMINAL LIABILITY NF CORPORATIONS"

BY

I, P. SIIGH

Y& TNTRODUCUITON

The evolution ol corporwte.responsibility
is a striking instence oi judicial chahge in the law.
at first it was thought tuct o corporation was not
at all indicuatable and ley quite outside criminal law.
1t was believed that i1f a criue was ®muitted by the
order of corporation, «ctvion wus taken agginst that
person in his perwnal sap.clty «nd not against the
corporation as icself & guilty person. This rule has
slowly be.n oroued ond 1éplaced by o wide wmeasure of
responsikility.

Tewe recsons for the xx original rule were
both substantive wnd procedursl,

I1: EAKLY Law
A: SUBSTANTIVE
B; PROCLDURAL.

At Substantive:

1t 'was ohvsiuered thal g COrporation having

no wuscles could not uct except Turough Luwan beilngs.

and such huwan beings were thousut to be onl, servants

0f 118 LlaSTer cuitpliutloun. HO Tue responsibllity of the
COrporation cuulu not be otuer thay vicorious. But ot
CcoLlwon lew trnere wus oewnelolly no vicorious responsibility
in criuwe. ,
It was urged, obocrves Kenny "that a curpor.tion
as it had no actual existence, could huve no will, and

* Lecturer in Law, Gorakhpur Univer: ty,Gorékhpur.
1. vutlineg of Criuinal Law.
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theiefure could have no guilty .ill. 1t ,as f.rther
urged that even if Tegel fic-tion which gives to a
Corporatiun ol buaslNry exliidnce Way be stretched

80 for as t0 glve it «lo0 wn lugglnery will, yet the
only uctivities tuel could be ugeribed tu the ficti-
ous will t..us ciel tcd~m&$\nc~§_ph wS are connectcd
with the purposes .hich it was creatcd to gceornplish.
If so, it could not cover a criue, for any crine would
be ultra vircs. LOreover, a corporstion is devoid not
only ot ulnd but wulso of body, and therefare 1ncapable
of the USUul crininal punishuent,!

B: PRUOCLDURAL

On @ trial, on indictuent, the prty charged
had to be personally préscut. This was inpossible for
corgoration.

auotner for.. of procedurcl difficulty wus in
resgct 01 puilisluents A vOorpoi.blun could uot be sub—
jected to bodily puuishient. "what" suld cowuusel in the
Quo warraito c.se (1682 8 Svolr. )" wust they hung up
the coLuwon seul"?

11T : CH all GE S
A SUBSIAUTIVE :

B: PRUCEDLRLL @

L SUBDYL.aund1VE

The substountive duifficulties hiwve been gradu-
wlly rewoved 0 sule extent. 1T was held 1y the case of
Blhuldhedl & GLuudubibh  xY3(1842) 3 @.B.231, thet there
is no difficulty in Loldilng e curporetion iesponsible.

It .as observed thit 1f o statutory duty ic iwposed upon a
corporation, «nd rnot periorued the corpor ation cen be con-
victed of & st.tutury .isdewewnor. This wrguent is suppor
ted by the onsiderction thet where the duty is iinposed
solely on the corpor.tion, there cun, in genc:el, be no
other re.edy th.n indictie it &f the corporction, for no
tidividual person would be in breoch of legal duty.2

1t is «lso s.id thet when co.por tions have becoie 80
guuerous that to le.ve thel without crinincl liability
will w.ount t0 expose gileot dunger to society.

2. Gl.nville williewss = Criuincl Law Puge 854
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gt was further held in R.V.G.N. of England
Kly (1846) 9 Q.B.315, that .u incorporated co.puly
could be imdicted for .isfeusance, juut &s in cutting
through wnd obstracting « highwey, it © uld not be
indicted for treason or filony or offences cguinst the
person. Therefore it is guitte clear thet in the ordin.ry
cuse 0of a duty iuposed by & statute of the brecch of the
statuve is . dirobedience to the l=w punishsble in the
case 0f o privete person by indict.ent, the offending
corporation can not escep: fro. the conseguenees which
wouil follow in the cuse of & individuwl by showing
thet they are corporation. Thel secis to be coLwon~-
sense ond good luw. Lord Bluckburn said in the case
of Pherw ceutical pociety v. London frovineidl Supply
assoclution, 4 Q.B.413, "but 1 ey 186 suy now, in
order to ovoid cowing buck to 1t tht 1 do not feel the
least difficulty wrising iro. winot secs 1O h.ve troubled
some o1 the le.riied Judges 1u the court below. If this
word person does 1ucluue o curporuul n=-l quite sgree
thet o corporetion cenl wot, in once sense coLwlt a criue-
g corporution cohn not be iprisoned, if inprisonwent be
the sentence fer the criie o curporcotion cecn notbe hanged
or put to death if that be the punisi: .t for the criue,
aud s0 1n those senses ¢ cornciation can not cowuit &
crive. But w corporstion .y o. fined nd a corporation
ey pay dezgges, ond therefuore 1 wust totelly dissent,
nutwithstending thet sraiwell, L.J. szid o1 is reported
tu have said, upon the supposition thet = body corporate
or & corporation thot incorpor.ted itself for the purposes
01 publishing « news poper could not be tricd ur fined
or «n action for douges brought wgeinst it fur 1ibel or
that o corpuritin chich ¢ it & nulsence could not be
convicted of the nuisence or the like......" However,
this oplnion wes loter wccepted b, tue court of appeal
1 the case of Triplex S fety Gless Co. v.e Luncegey
5 fety Glass Co. Ltd. (1939) 2 y.B. 395.

IMPACT OF Law OF TORT

The law of Tort of thot tine haes clso influenced
the theory .1 criaincl licbility of Corporati uns. The reuson
s thet an inportunt developuent in the theory of corporate
liebility hed been teking pluce in the law of tort. The
originel view that o corperution could nut uct personglly,
but only through serv.nts wes Lbondoned in the law of Tort
through g legul fiction.3 This involved distinguishin, betueen

3, Glonville 11)icss = orininel Lew.
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inferior wud suPerior suIvents of o corpor tiwn. 1t
Weedis Where o Tort v o8 Cuwwlttew by o 1nferior scrvent,
the 1icbilicy or ohe curpoletion was still vic risus.
But whele 1T wes Cowwitted by @ dixcetor or vther Lewber
ot the governing body, the liwpility of the corpoxr tion
a8 regorded s personcle 1n olhier words the swuie o8 the
1li.bil: 'y of o huumn being for h. . own wct.

aLTER  LGO IDCTRINE

The wcts .1 the "Jrgans"4ui the corporntion
were a2ttributed to the corp.rotion «nd treated for
legel purpuses «s tuough tlicy were the ccts of the
curporetion itself. Vuscount kolucnie L.od, eXpres.ed
the ductrine in the leading cuse Deunard's Jdorrying
00ey Lode Ve avlatic Petroleun Co. Lid. (1915) 4.C.
713, "4 Corporativy 1s wu wbstruction. 1t hes uv
wind ur 1ts vwn eny wore than 1t hes o body of its uvwn,
its weting whd directlug will must 'consequently be sougit
1n the pereoon of sowe body o 10T Sowe purposes wue, be
culled en _xent, out who 15 reclly the directing Loiud
cond will ox the curpurations, tue very tgu wul Centre
of the persunality of the corporition. Thet pers.n Loy
undexr the directions of the share holdcrs in general
ueetingy theat person Loy be thic board of directors itsclf
or it iy be and in some cownpohices 1t is so, thut, that
persJn hus an cuthority-co-ordin.te with the bowrd of
direct.rs given to hiwm under the wrticles of awsocatiovn
and is «ppornted by the generul weeting of the cunpanly
cnd cun only be rewoved by the gencerdl Leeting o the
wpPay. And who L wot o nercly secrvant ox a$ent for
“owhol tlie colig.ny 1s liwble upon the footing “respon-
dent superior™, out susie vody for whow the cuwpony 1s
liuble because his wction » tie very .ction of the
conpuny 1tself". nis i inciple ol consideruble eftect
upolh eriminel lew.  nlthough there is gencerllly no viceriouy
liability in crite, peuple are ruesponsivle for thelr own
set. By wewns 01 11ction e corpuration could be cccountoble
ags fur its oon «ct, provided thot the wct was o uudivted
by .n orgon. This ex%cnsi,m vi the lew tovk place 1n
100 .R.Heuloge, Ltd., (1944) n.B. 551. this cuse clesi-
fied the ductrine of ewrlier dicisivns. It wes held
thet o conpny coulu be incluacd in s indictient for
conspriracy (clong +1th its Luncging director wnd others)
the fruva of oh. directors buing inputed to the conp.nye.

M1us REa_:

The otner difticulty in the woy vi holding o C.X-
porotlon responsible in eriie wee thet it ke?d po wind wnd
coold therefore Leve nu guilty iand. 1t coule not b held
cccountoble 1or .y ori.e of intention knowledge or decitbe

e o e e S Ty i e o e D o Pon S

T2 7Phe Terid wed used 1.r The directors, .illaopGls, @b0?°f
tory amu s0 ivrth.... in Deinlcr Co.Ltd. V. Contincute
Tyre Co. Ltd. (1916) 2 4.0.340.
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But gradu.lly theseé difficulties hove olsu buen sur-
wounted. It wus cusily. ¢ oin Liousell Bros. v,
L.« N-u-h-(1917) 2 K.B 863, tuat = corporstion could
be guilty of o criwe o1 Lbsolute prohabition wnd even
Qi « erile reyuiring "uens 1el" where the offince invol-
ved vicurious licbility. Therecftcr the "elter egol
ductrine cnebled the stute oi wind of the 'uxgun' to
be regoerded as the cowprny's vwn. Therefore, now, the
cuipur.tion wy be convicoed even ol cXpress stututory
".ens rea' such wus "willlull{ ylutpﬂulné” Low Soclety
V Uniteu service Burewu, Ltu.l19%34) 1 8,B5.348 or of n
"incent to decelvel, D.r.¥° v. Kent uul Sussex cuntr.ctors.
Lid. (1344) £.B.146.

ULIHA VlRuu.

The lew of "Lltre wires! zlso cuuscd obstacles.

accoruing to Pollack a corporation coul. not CO“Jlt 5

criie y for it cin not authorise thai.” Thi ree: w1~

is «1s0 now rejectcd. A corpor.tion wes conv1cted of
disregeruing N eXpress stotutory rectriction wsto the

Liount for whlﬁh it could insure, Hoarker v. Britanuic
sssociction Yo. Ltd. (19287 K.B. 766. But the gencrol
condition iz thet un wet does not wukethe coupeny licble
unless it ik dune with the intention oI wdvuncing the
co..p.ny's business. Yet 1L woore v +, Bressler Ltu.(1944)
2 all L.he 5155 « conpuny wos convicted of acking false
tux r1etirng wich intent tu uccelve Wlbuouwh its wernugers who
aCtluelly muwe Tue TelUrus 1ntehdeu TO welraud not on.y the
TeX guthorities but «lso tue cuwp.ny. Ui facts were thet
Tlle 2.0 €YS nede Certoin sules 01 the wipuny's stock and
eLbezzled the groceeus, wit then wale the fulse return
Teeoling purchose tTox. the reoson glven wgs that the
Lonasers in iicking tue retums were ecting ws officers of

the cunp.ny and within t.e scope ot their wuthority,

whu tugt the cowpiny wes thoreiore licbk. This decision
see.s Ty be coriect.

B:  DRUCLDURAL
PRESELCH ¢
the difficulty of the preserce of the wccused

Wes lewuVeu by stocute whus cllowed curporations 1O apPear
by agent.5

o) Oriuinul Justice not, 1925.
b/) licgistrates Courts sct, 1952.
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No uoubt, tue curvur.iivn cunot be sentenced
tu death or iwprisoned but it cen be fined. Tn suituble
CabeS 5TobUTes can proviwe Iur suie disguzlifications, foxr
feltures anu closures. Huch puhishients »ill certoinly
neve wsterrent offceet Upon the curporotion widdt is con-
victed as well ws Othiers.

IV ¢ QuluweS FOR wHICE . GORFORATLUN Jeu 5y JOLVIGULD.

Now, tucre 1s litwule restriction on the roange of
criwes for which o corporation wey b convicted. The
liability can be fix d for comwon 1 # cries as well os
stututory criic s.

PLRSON

Leooraing to the 1pverpretotion act 1889, under
scetiom 201) wnw 19 the tern "person" in stetutes includec
5 buuy corpor.te unless 1t wppeals otuclwise. In tue

lndien Fenal Coue "person'ues been uefined 1n section 11

as 1ullowsi— "Phe w.rt "person® includes Wy CunpLhly OT
4SSUCL T1vhy Or budy 0f persuns, wWuelueY incoiporatew Or
not."  at the Sce Tiue scetion 2, 1.£.0. provives thet
eveYy, persof shall bo liable to punishiient underthis

COGE svaesees 1t 15 qulie cloor thnot the crimindl liabilisy
can be fixed upon corporationg wssocliotivns ete.

T hGLewD .

A4 coupeny has been ield lieble cs occupier
in the c.se of Lvens & Co. Ltw. ve L.C.C.(1914) 3 K.B.315°?
The liubility hes «lso been fined £or contenpt of court 6
nd 1ibeleT. however, the conviciion <n. sentence cal .nly
be p.ssed where the punisluwnt 1o fine. The lilbilivy .oz
cuntbpir.cy lius «1s0 bien 11xcu.® . hie Yo pony nes buey nll.
TeopunsSivle €¥enl Woele 1T Wus expresslys proviaed thet 1ioon
can only be fixed wiere thaese 1s "intent to deccive".9 Lt
was vbscerved it tne ot vl bhie Imemeging plroctor, Jere T
set of the conpaay anc tie iraud of fukt person ves tae
freuw 01 the Conpehly.

IN__luulas

The liability was 1ix._¢ though being o corpui.. .ivB
ior iniringin, Krackhi Port Trust by law 6 and 62, enudt .F
6. Gainond & 36. LTd. (1974) 2 »-8.866 _
7. Triplex Seiety Glavs Goe Ve Teb.Glass Gu.(1939f2 25,39
8. +.0.Ke 1taulige, Ltw.
9. D.P.2. v. Kent (1944)
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find with Bs.100/~ 1% wog wnild tuat the oot chorged
wpednst the cuoLpuny snoula be vne whdch is cuntenpla-
t 1 in %he clerter 0. —rticles of curporution os
P . 5 capable uf being pertoria by thie corporction
cr aust be intriiltely connected with its stotutory
and legel obligotiuns. 1t w.8 sSugpestet that 2 cur-
porstion c.nnot coLwit offences reloating to cruclty
T amimalse But 1o @ st bube cirects tuub curriers
suwoUulu carry whiulls+in c.pardiculzmr meancer o thet
tliey stoule proviwe thesr wih & proper ahount of fouod
end water ete., 1t would inilict . penclty in c.se the
c.rriers foil to iulfil the obligotion incurrcd. 1t
wes obscerved in angth Bindhu ve Sorpor tion of Calcutta,
AJ.K. 1952 bulcuttﬁ 759, tict there is nuthing to
prevent . ocuurt frow inflicting & suitable fine. 1%
wes elso leie down in stoie of o Loroshicre v.. Syndic.te
Trensport Co. a.l.R. 1964 Boub.y 195 thit o« corporcie
buuy vught to be. . "ndietible for criumn.l cets or
Olu.issions 01 i aircctors or wutitvrised wgents or scrvonts
whetlicY they volve wens Teo 0@ Lot, proviucu uhicy Liowve
acted ur purportew to set unuer cuthority o1 the corpor. ve
Ouuy Vi i LUrsUale of The oilus ol objects ui the corporcte
pouy. fhe guesti,n wuetier o corpor .Te DOWY soould or dhaedd
not be lible fur ciiaindd wction resulting frow the acts
01 svwe 1ndiviwuel rust depenu upon the pnature ol the offcnce
uisclused by the allcgation, the relative position of the
Cofficer or sgent with the curporction aht other relevent
facts alu circuwstbtoances which coul. skow that Tthe corporation
«s such, weant 0r 1nTenwcd to conwldt tnot act.

51.ilcrly the cricind 1liebilaty con be fixed

upon public corporgtions cnw oven upon the stete.  Why

the public corporatiun, should be trected diffciently?
1t goes ageinst cowon sunse..  Ith Tue sa.e view why the
stelbe suould be eXewplew frouo crinindg llgblllty No doubt
tiere are certain teclnicel difficultie v but tliese probleus
can be overcone »  The buprele 8ourd niu ueciued in Dircctor
of Kutioning aiw Distrioutin v. Jorporotion of Celecutte
(ae1.R. 1960 $.C0. 1355 tucet..c St Te wus not bound by o stutiue
unless 1t was so rovieed il Xpress tern.s v by necoosury
itplication. But l.ter on in state of west Bengal ve Cor-—
‘potation of Culeutte p.l.R. 1967 8.C¢. 997.. TheSupreuelourt
hela b b the 8tote like any other inciviwual is to be held
cripir "1y liable unuer & stetute unless tue stotute either
exprelly or by -necesseary iiplicction eXenpts the stite fron

such 1icbility.

Té HEL SUC1-1 POLLICY Op CORPOIsil. RLOSPOLSIBITILY @

The basic pranciple i the ericinad jurispru-
dence 1s that no erlue swusla oo unpunisied. The purpose
of punishoent is conytolu. Besiuwes vtuel tuings it cXposcs
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tlic crininagl elso. Mhereioie since o curporation
has o reputetion, not only in l.w but 1n fuct, it is
propuer tuat the Jjuuicicl process swaule be wble o
bring tu lignt ny feCts 6. T ere Televent tu the Tepu-
tetion. The foct TueT thie CouReny is brought inte the
procecdings by neaie ...kes clear to the world thut the
higher levels of the Conpny's vlganization ore involved.

sorevver, the bi, ofticcers who particip. te in
the affairs of o corporate cuterprise gencrally have a
spirit o1 loyelty to the entirprisc. This feoling Loy il
then to Jiter tweir-conduct when the enterprise b adverscly
aifected by the senténce of o« crinindd court. Either the
wrong doer hirself 1.y rend uls weys,y or those whu are
placced over hin nay control or disniss hin in order to
prevent a repition. In this wey 1T will have & prevent&ve
eifect upon the corporations frouw cowditoing the crines
and tle soclety will be protected.

VI ¢ SUGGHSTIONS _aNu JONJLULLUN

The funuwentel doctrine of criwin.l juris-
cruceize 18 that nu erlue siowlu gu unpunished. 50, it
is alfvgebuel nCun hivusible Tueb wol o crine is coblud bhe
by an indiviuu.l the liability is fixed wnd when the sale
critic 1s Cumnalited@ by a coryorete bouwy the liwbility Lay ng
be fixed. Anu Thelb wlso becalise 01 sunic technical groubuss,
That £ why revolutlonary chunges heve been nzde in the lcbﬁt
phiilosophy 1n oruer to fix licsbility on corporations.

The sveiety i foot in—uustiiclly developing
anw Sv L.y busincessces of cvery kine are curricd on by
the ordinery corpuretions, .nw public corporetions. rhe
S 8late 18 ulso ebgueed 1n Lulvifoerious «ctivities connected
with the vellare of the society. i1 the erininal 1iebility
is n.t fiacd upon tho, thesce stututes whilch protect sovcict
. will autoreticdly be incffcctives. On the Other hana thouse
w1ll be cacourugeent 101 tue uwisobedicuee vi law.

In n lenou tow the liebilit, is fixeo for coi.on
le. s criues w8 well s stotucory crites. In Inuiw as the.€
1s N cowwoll low o such the liepbilicy is fiXew unucyr Gengt
criuin.l lw eand specicl crizincdl law. But sone tines thd

ulfficulty ariscs where chere 1s punishient of inprisons .+
only. 4n such cascs suiteble crauendients srouli'be rade

in the 4indi.n Pendl Coue. In the state £ lichrashtra v
Synuicate Transport Cowpeny A.L.L. 1964 Boubay 195, it wub
held that in this case the cowwe ny can not be convictes
b ecaws e cheating um. or sccti n 422 I.P.C. the punistuent ¥
of iuprisonuent. There is no d.ubt tuot chouting can be
col.itted by« corporati.ons tucscfore the punishoent of o8
fine sbould also be grovicee. Sicilar chan os are neCesd=
in wany otner provisions u. bhoe Inwian Pendl Codes  FOT

]
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cXeriple a corporstion L.y be convicted for false evi-
dence but it caznuot be sentenced under scetion 193
I.P.C. as tuere i punishient of iuprisvnuent ani fine,

There is w:o...r subiiission in this regard,

In certein establislicn ts Just ws Cinelie Louses and’
hotels puiu touphs =re cnployed 10 s feguard thoir
interests. and soue tiues there arc quarrels between
these toughs and otiher persons with the result that
hurts are causcd by these towhs so [ f thesec esteblish-
wents are corporations why vhe liability should not be
fixed. v oo wuch corporations. There Leybe sentences
of fine only. And out of such fine coipnsation 1y b

be paid to the Lriice Injured. It les already been
subilitted tlat other sentinces ey &ls 0 be inpused
‘according tu the focts anu circunstences of thc casces.
Just os sve disqualificubtions, for-icitures anl closures.
and for this sultble chialiges sk 1d be Lode 1n the sub-
tentive os well as proceaur.]l lew. 4all these subuissiuns

are Lade with the view tihous nu criwe should v unpunished

whether 1t is coLwultted by w netur ol person or an orii-
ficial persone.






