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The legal fiction cf corporate nersonality gs dchieved the
advant zges of contirpity and cermaence and un1ty in mulhpllclty o d
diversity ad freated 2 very useful unit of busmess ‘The -covet eg
principle of its limited lishi lity made » hcn md o 1gmh;: a tlger
ad a2 cow e P elephsnt ard a squirrel drink water from the sane
pond at the same time, The imortace of the word 'limited' cm
be see when Lord Braniell -whd is the suthor of the concept is
reported to have . soid with 11 erthusiasm ~fter the.Bill is passed
‘write it or ny tombstpne', 1 - Because ~f these advantaoges vast
amounts of cenitol xd resources recessery, for g?mt jrdustries .could
be pooled-up; This.corferréd » grest heon Mc gave p'gocd bnost to the
commercinal persrerity of the nation, Lprge commereiil mmmmes and
st stutory corporastions cane into beirg in the venguerd of civi I Z::tlop
Thev could easily ~djust themselves in those areas of Tow- whete theé
chjécts nf those lews =re certein d definite, To illustrate, the '~
chject of lswef cortracts is te see what ama has.been lead to .
expect shrll come to nass :d what has been nromised to him shall
be rerfomed, These legal phentoms »lso had expectations md
rromi ses mc they are also ¢ titled.tn expect the nerfermence of
promies mace te them, Agsin'the cbject of low of nreperty is to see
that whst a mar bos scauired should be-retaired md erjoyed:-by "
him ad a cCorporstion alse needed its nronerty tn be retained bv
it for its enjoyment, But they presentod a nroblem in the oreg
of crimif»l low whigh doés not hwve a.single end, The chject
of this narer is te see how for: COTrOT 7t inrs are recogrised in the
7TE A of cr1m1n al low,

eacder in Law, Autunomous Po st-Gr;:dﬁ::fwt’e Céntre.
Sri Verkateswsrapuram (F,0.) 515 003, Mantgpur 2.7,
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The ends of criminal law are four in number, nramely,
deterence, nrevention, retributicn nd refnrmatmn For achieving
these erds different kmc‘s of numtlve smctlons have been previded,
The smctions recognised in the criminal lsw of India at the
precert time are i) death penalty ii) impriscnmert md
iii) fine, The questmn how:f or these sgictions are adequate to
achieve the ends is irrelévant £7 Gur present purnose; but it
may st cnce be soid thot these .erds hove been fixed at a time
when criminoloegi sts and perclogists revitted theit sttention to
the first two objects of ceterence Mg nrevention md the later twe!
being of recent origin, The prebatior =nd correctional instituticns
relate to these recent ends; The scope of the present enquiry is
how far these artificial persns con be fitted in the gres of
crimin>l 8aw? Inithis respect, two questlons arise nomely i) how
far it' cn be crught.in the net. of criminal low and i1) how much of
'the) criminal law com be used by the .company?. o

1) CAPACTTY. CF & QCRECTION T, 3E 8 CCMFLAINT:

Broadly spe ﬁklng wertoratior has »; legal perscr rlity and
in the eye of 1aw it is aperswm sectien 11 I.F.C. gees a step
further thon the-jurisprudenti »l. “ecrrcent where enly gpd
‘incrrnerated companv ig regevrded ps.= rersen whi le section 11 1,7 C,
cefires » ‘person’ »s ircluding snv gomnanv .or '\SS(‘Clatlnn, or
‘bedy of persens whether ircorrorated or not,;, Th1s isenly o
inclusive cefinttion, - It-includes artifici-l persens, Jut a
-corrnrstion by its very nsture capnnt be » victim in m::ny crimes,
“Tt hes no bey te be kicked snd no-sex . te .be woced ane it is
deubt ful ' yhether:it has a reputation? Therefcre a. crrxperaticn
catnet sue in respect of . imputation of murder, hurt,. rape,
kidneapping incest or aduttery: beceuse these crimes cannct.be
‘gui 1ty of cerruptien, although the 1ndlv1dual members ccmposmg
it may, 2 In Mayor Aldermen: M. Citizen of Wenchester vs,

" Willians the complaint: was:-that. the accused charged the cornorstion
with dnrruntuni'pctlces Di smi ssing the comnlpint Dy J nbserved
"p Corporstics ma sué for » libel of fecting property,: not, for
one merely »f fecting perser-al reputsticn, The rresent cose fanlls
within the latter clsss",_3  Sc a crrperation .dres.net have
rersonal rerutation e if o imrutoticn hes the effect of or is
celculnted te irjure its bmwsiness renutaticn it mgy tqke action
by rreving thst special domage,_4

2, Yetrrpclitan Sohoch own Bus Co, vs, Hawkins 4 Hrn 90,
3. 1891 (1) BD A

4, See Scuth “eltrr Cr»ol Co, vs, N.E. News Bsscciaticn
1894 (1) "BD 133,
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The position is almost the same in Irc¢i», The defirition of

the word persen in secticn 11 =nd the previsions of sectien 499
read with exlanaotion 2in I,P.C. make it clesr that o crrnorstion
,GF 2 comnany car be o c(‘mnl'\lpnt 1n the cese of offence of
def-m«tlor' “Explanstion 2 to section 499 says 1t mav smocunt to
def zmaticn te meke an 1mput—~tion ccvermg 2 crmr Ay or an associ stien
oT ccllection of perscns »s.such, In leung Chit Tay vs, Maung Tun
Tyax the .«ngoon High Ccurt cbserved that a ccrrorsticn may
mabpthin » prosecution cr'en acticn for » libel offecting its
prererty, but nct for libel mérely affecting rersensl reputstion, as
a ccrrorgtien has ne reputntlfr'“gr art frem its rrcrerty or traode, 5
P simi lor view was exnressed by B.B, Prasad, J thsat "having regerd
te the ‘nrovisions of secticn 499 rc;x(’ with expla aticn 2 and
the defm]tmn\ of the werd’ rerscn in_secticn 11, I.F C. it camot
be spid that ® comnlnmt for ﬂef?ﬂlaf.l(‘l“ is not mplntpm—xhle ;at all
by » crrraration, But certainly the scone .of _such.a crmnlaint by 2
ccrreration is not the sme as thot by individuals, Tre l\ﬂunl(n]‘?l
Beord ner se hes hordly o renutsticn, Lf the manrgenent is gned
it will be salrl thpt the Bnprd is be1ng run efﬁlclent]y But ii
er nrmtlsn e'té” If p persnn m-»kes pnx 1mr~u§:-t1cn so 25 L0 couse
‘my sneeial injury tc the p rrr\erty of the Beord then the Board

ca m-1nthw ? ccmnlmnt unr'er scctlnn “00., But where. the minority
rerty in ‘the Bo era ;\ttncks the m'gr\nty norty for tneff.lcuzncy thes
‘such = sttack dnes rot amcunt tc def;matwn Suck ~ case is
covered by excertlons 1 ad 2 cf sectlor 499"_6_ Thus to sum up
a cfrnor-stlm" has ne body tc be nrctected .and no ming te be
rnsulteg i1t hss r*nly nrfnerty md Ccﬁnnmvc qu«hty and to nrotect
thosty r.‘hnnetorv ‘intérests, » COI‘"ﬁrﬂtl("n can sue .and take -
pevpr\t:ﬂe'nf the cnmlnql lgw.,

ii)  CAMIMAL' LI ABILI'IY ("F A COREC ROTITN:

The concert df cr1me the then cnrmn al pr(\cer'ure ;e the
pum shments in critiin al Low stooc‘ sturr'y in the way of. bnng ng
the ‘chror ~ticn "Withih the net of crnmn al leaw, The artifici~l
pe’rsnn Aty of the corperstion was a 'squ are, reg in » rcund hele,
Tt was ~lways cutside the seope ‘ot cr1mmpl law befere the
1%th century-, The essenti =1 €lements of a crime recognised in the
fhh("mel"tpl mexim Actus non facit reim ni'si mens sit res kept the
1€ga) phentom of cornorst€ perserality far.awsay, from the scene of
criminsl law, P corror«tlor. being the rhantom crested by law has
reither » bedy to act nor o mind tr be gui lty. ¥emy chserves
that ' g GOT“(‘r;\tl(‘n, o8 it had no actupl existence, ceuld heve no
~§11, and thercfore cruld heve no gui lty will, /nd it wps further
uxgcr* that ever jif: 1(,991 flctwr\ which gives te o correration

5. AT.R, 1935 Reng, 108,

6. <Minicipal Boerd Conch vs. Genesh Frasad Choturvedi,
A} 1952 A11, 114,
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imegin ary will yet the rnly activities that could consistently be
.ascribed to the fictitious will thus created must be such as pre
conmected with the pur~eses for which it wss created to accomnlish,
If s, it ccule not . ¢emrass » crime; for sy crime would be
necessarily ultrs vires, Moreover, a ccrroration is deveid net
only of mind, but also of bedy, m~ therefore incgpable of the
usual criminol punishments,”" 7 The rulc of criminal procedure
that s accused c¢anot be tried in his ?bsence added p further
~ground to keep the. ccrner?tlon awsy from criminal law, 2 corporstion
devoid of bady and mind camnot be gui ltv of comitting = actus reus
e conrot heve mens rea, =nc canct be punished with death or
imprisonment. and above Il cannct be made te Staid in dock withcut
which o criminsl.triol is not veolid, _ i

lith the ?dvanement of civi IIZatlon and, repid industrialisation

,since the begining of the.nineteenth century the populstion of
.these. legwl petson s- with zbsolute criminol lmunity 1ncteased and
-posed. a.nptenti ol gravei danger to the community,’ In this context
Tussel observes "The modern tendency of the courts, has been
towards wiflening the scope with which criminal proceedings czn be
brought &g gainst institutions which have becoine so prominent a
feeture of every day of fairs and the point is- bewg resched
where whot is called for is a comr)rehen sive statement of
orinciples formulated to meet the needs of modern life in granting
the fullest possible protectior of criminal law to persms exposed
te the action of the many powerful associations which swrround them," €
Fortun stely by this time, there were developments in the area of
criminal law also, It wos prov1ded that an accusecd cen be represented
by 4 owuthorised persor ot his trinl, 9. ¢ slow beglmng was made
thot though » comp=ny cannot be made li sble for acts of misfersce,
as it coprot do my »ct by itself cue .to went cf body, it c-n be

made li sble for offences invelving non-feprance, The first step
was that g corpor«tmn could be mode li sble for ponfesrmnce md
thus the non- 1 ibi lity of corporation gave wey to the iden thst
they.can be mpde lible te cases cf ror-~ferrmnce, R vs. ‘Berminghgm
¢ Glouscester Rai lw-y Co. was-a case of ncn-fearsnce where
Fettersor, J cbserved "a§ n genersl proposition.,, a corporatien
mey -be lndlC?te(" for brc"ch of duty imposed upon it by law, though
net for » felony, or for crimes involying nerscn sl viclence as for
riots or »ssoults, 10 It wes a cpse of omitting to repair »
highway, Scon: ofter this, . slewly; the hao ~f crlmln al. law was
exterded to cases of misfe-race also in R, vs,. Grest Morth of
Erglend Roif lwsy: whi ¢ wns a sase of obstruc;mn of a hlghwwy were
Lord Demnan said "The, prgument is th-t for » wror-gful act, a corpe-

reticon i net mmengble to 1ndlctrnent, though fer » wrongful
cmi ssion it undoubtedly is; sssuming in the first plsce, that there

7, © Kenny - Cutlines » Crimin»1 Law p,70.
8..: . Russel on crime, Vol, I p, 104 (1958 ed),
9. See The Criminal Institute Act, 1925 .and The ¥gi strate
. hct, 1952, ' '
.20, 1842 (3 B 223,
¢ontd,,.p,.5.



is pplain nd obvicus distinctior between the twe species of
cffence. Ne assumption ¢=n be more unfounded, Feny occursnces
may be ensily conceived, full cf mnoynnce an¢ denger to the
‘public, ad inrvolving blame i® some incividual or seme oorporaticn
of which the most ~ctute persen could not cleerly cefine the cause,
or sscribe ‘them with more correctness to mere neg ligence in

provi ding safegu-rds or tc m - act rendered improper by nothing
but the went of sa=feguards."1l - These developments h=ve been
sbly summed up md resffirmed in Fhrrmacentic-1 society vs,
Lorcon Supply *ssecistior where Ceckbun C.J. observed "although
it is trug that » cornerstion cemnet be irdicted for treasen or
felony it wss est:blished bv the case of R, v, Birminghsm etc, Ry
that & incerpersted company might be indicted for ronferronce in
cmitting to nerfem » stptutory duty imposed by the stgatute,,,.
It was furtker held in 2, v, G.N, of Englend %y, -thwt an

incorpor sted compeny could be incdicted for misferrance - as in
cutting through and obstructing » highwayl" 12

By abeut this time the jdea cf sbsolute cr strict lizbility

acd vicericus 1i ~bility were well estoblished in law of torts,

Ir both the crses the want of mens rea on the part of the
indicted nerson would be nc cdefence, Therefrre, thethitherte
claimed immenitv or the-grounc th-t since » compary, cr Ay
other bocy corperste bocy, is »-legrl shstractior without a rernl
mirc of its owr, dic not apply,; Slewly the zrea'of criminal lay
wes extended to cases of vicorious lisbility, In » number of
cases, the courts were prep=recd to ellow » company tc be prosecuten
for offerces committud by its employees where the statute
crentmg tre offence coule preéperlv be construec »s bmposing
vicarious.. )i sbi lity:upon ‘the compsny »s emrloyer, - The locus
clascious. on the cuesticr whether by aprlicstion nf the principle
"cof vacricus lizbility a comer=tion cm be convicted of offerces
1nvclvmg ment »1 element is in 3, vs, 1.C.B, Havlege Co, Ltd._&
In thaot cpsethe compeny was chorged for consnirecy elong with
its manzging directer anc others, the froud of the director being
imputed t~ the company, " In dealing witth such cases, in the

aren of enliceticn ~f comorste criminality on the basis of
vic-riou< li sbility the jurici»1l ingenunity has invented the
"rlter ege’ doctrine and identificd the ming of the empleyee of
the Compsmy with that of the compsny itself, By this doctrine
tte 1ow pemits te attribute the ment =1 state of those who in
fact "contrel one detemmine mancgement. to»th(r“--.éompgny' itself

Y] bemg its: dlrcctor of mind ow will, The dens rea of 7
cempany's crdinsry servsrts or ~gerts will not suffice for this
ruInose, since the Acrrnnfny is not being cerlled to aswer simply
on the rrincirle of reSrrndntc superior,

11. 1846 9 B 315,
Y2, 4 7B 313,
13. 194 ¥B 55,

cOntd. L] .pl6.



In Re Fenlege it was chserved that the ghestion whether the
mmt al state of the directors or sther cfficer's, collecmvely or
1r(*1v1du ally. ¢ be attributdd to the comp ANy * as 1ts ¢éwn act must
cenend on the n«ture cf the charge," _14

Cn' thi's bssis compshies have been convicted of crimes
involving A shenesty whether crested by statute 15 or by common
“1aw 16 conduct »fter the dccursce of the irregulatities m 7
supply grouncs for inferring that persens in contrcl of a coy
(nd conseguertally the coy itself) had knowledge or mems: of
lmcwledge st the time ~f the 1rregu1nr1t1es. 17 The person need
not be in a cxalted pesitien, Thus in Mecre v. Breser Ltd,
a ¢oy wes convicted of ai offence reouiring proef of = dntention
to ceceive where these resnonsible were its secretsry or »
“bronch N"nvger In that case the compaty was convicted of mgking
false tex returns with intert to deceive although its managers, who
actually made the returns, irtended t~ defraud not only the tax
authorities but »lso the compedy, What Had happened was that the
mmogers scle seme stécks of the company md embezzléd the
preceeds e then mede the false retums in respect ¢f purchase
tex, The court cervicting the compeny observer that in meking
retums they were acting »s of ficers of the compeny sid within the
score of their authority ¢ thet the compery wes theremre
respensible, 18 However wher a ststutc speaks of ' actual offender’
. grc‘ 'employer ~f princinal’ the compmy cenot be trested as
"actual offerder,' 19 Further o a charge of constiracy:it was
held thst a compeny " could not conspire with its sele cdirector whe
wes the directing mind of the company, 20, "It ik not ev exy
‘resronsible gent' of high enecutive' or man-gero the
Pousmg Depsrtmert’ ot ' sgent actmg on behalf of a coy' who can
by his acticns make the tempeany prlm]n »lly respensible, It is
necessary to estsblish whether the natursl rerson or persons in
qucst,wn have the status sfc puthorlty which in law mzkes their acts
in the mstter under considefsti-n the acts of the companty so that
the v stursl rerson is to be trestec as the comneny itself,
Itiscfter r*lfflcult questior to decide whether or not' tie
.rersen concemed is in a sufflca ent ly rean‘Slble rosition to
involve the company in 1j #bi lity for the acts in question sccording
tc the law »5 leie down by the authorities." 21 "Further the
rositien is not comir let ely free from di ssent,’ Dr, Welsh said

14, See Supra, '

15. . D.P.i. v, Kent an¢ Sursen Contracters Ltd, 1944(1) KB 146,

16, 2. vs, I.C.R. Havlxe Cr. Ltd,, Supra, °

17, Knowels Trarsrort v, Iussel 1975 2 1R 87,

18, 1944 2 pll, Chq. “en, BIE,

19, lledipes Ltd, Frestnn 1957 248 390, . :

20, 1. vs, Mc, Drvmel_l_ 1966(1) " 233 - C.F.R. v, PRobsirt "illar
Contracts Ltd. 1970(2) "B 54 (Cp), . .

21, R, vs, 'mdrewes Weatherfoil Ltd, 1972(1) WLR 138 -3 ;o1
citing Lord Reid in Tesco Sup, ef fects Ltd, vs, MNattrees

1971 (2) WLR 1166,
contd,...n,7.



"there can be ne justification for the courts te extend t~ the ficld
of crimin~l law the dnctrine of vicarious 1isbility which wes
cevelored In ».totolly different content of the law of tort,"

The Indx ;n Judgos frew their inspiration from the;r Fngli sh
bretheren g¢nd in Indi » 2lso the nosition is the same, G_enerplly
- corroration is made lighle in strict 1li ability cagses where mens
res is not necessary and in cases where the offence is punishple
with fine, The earliest reported case in India i< funjsb National
Bank v, AR, Gansalys, Boider Tnspector, Yarachi Tort Trust
(21,3, 1921 Sin¢ 142) where p corporstion was made lisble for
acts recuiring no mens rep, Agsin in Mnontbha Bondhu v,
Corrorstion of Calcutta (AIR 1952 Cal, 759) the-entire. law has
been reviewed md specifically dellemeted the scope of corperste
criminsl liobility,

The next importsnt case in the areais stete of

" phorashtra v, Syndicate Trasport Ce, (ATR 1964 Bombegy 195)
where gain the cuestion of law reg nrding the crimir»l 1 obi lity
of 2 comorste body for on offence requirin~ men's rea was
Teviewed, In that Ccase Maohar, a shareholder of the Syndicate
Trosport Co.; request ed ¥hank a'Motors for an advence of
711,000 to the comparv for thé purchese of o diesel engine md
thev paid the amourt to him stipulating scme conditions reg arcdina
the security, The conditions were not fulfilled by the comoeny,
its man=ging director gand Manohar mainly for offeroes under
sections 420, 406 and 4n3 of the Tndi=r Fennl Cocde, The triel
court di schorged the cirectors nd frmed chorges urder sectirm 420
grinst the cempany, the manging directer snd ¥, The sessions
judge in revisier:proceedings held that the cherge 21~inst the
comyony should be quashed snd rerortes the matter to the Bigh
Court, The Figh Ccurt ofter reviewing the:whole case law
quashing the charges framed zg»inst the company observed

"The question whether » cormorgte body shevld or shopld not he
lizble to crimingsl action resulting from the scts of seme
individu»l must depend on the nsture of the cffence disclosed by
the allegstiors in the compleint or in the cbharge sheet, the
relgtive position cf the officer or gent visa vis the
“eorporate bodv and the othirr relevent facts anc circumstances
" which could show thst -the corncrste body, as such, memat or
inténced tc comit thst act, Ensch case will have necesserily
te depend cn its cw facts whiceh will have to be considered by
the " gistrate cr judge befnre ﬁec)rhrg whether te preceed
~@ainst » corpereste body or not,"

Fyrm the feregoing ¢iscussien it may be summed up by
Sxing thot todsy, beth in Frglad ancd ir Tndi» Coxperstions
are Yeld immune from criminal resronsibility in the following
classes of crimes;

cortA, p.8,



i) Crimes which ore not'nunishable with fines camot ‘e’
charged gainst » corrcrsticn i,e,, offences punisheble with
desth or impriscnment, which are really sericus offences.

i) P cornerstien cmret be charged with offenée‘g 'xWiCh
¢ be cmitted only by » persen having » nhysicel body like
offences of bigmmy, aculterv or perjury,

iii)  Simil-rly no eh'srge of conSpi;?pCY f‘g?i“-st Gl
crrmorstion is ressible wher ‘the only h“m?"‘be]."g who broke
the lpw wes o Airector becauge conspirecy vecuirés not merely
twe legal persors, but twc ledal mjnds. '

In this respect it is suggested that new types nf'runishmentts
mgy be inverted to mgke the criminsl lawlappllc?ble to thesel
corporstions, t- mske the scciety safe'from the irumersble legal
per‘sons. _Th‘g nessible nurishments ere :

1) . In case a corperstion commits s sericus md
menous cffence, it mgy be m=de punishzble with
a comoulscry winding up crder which shruld be
speringly used cnly in extreme ceses 1}ke
‘desth sentence in the cese of human beings;

i) In the case of cffences of ordin ATy aravity,
it may be made nunj sheble with the cxder of
~.'black listing the crmrery for vetying pericrs’
on the lincs of imriscnment for » person for
varying nerkeds;

bde
1)
(213
ot

Tn the case cf cfferces punishable with fines,
even teday they are indictable =nd s¢ there
isne difficulty,

"here » Cotneration is a first nffender or where there
ere eXtenuating ci reumstzr ces just. os ir the csse of criminal
humon being subjected to Frrel me “rebstior, the convicted
cororstions' activities for vsrying neriods m=v be subjected
to the sunervision by Govermnment officers wrder the comp 2y
law Boord, There rre irumersble economic offerces for which
the correrstions may be brought wi thir the purview of criminal
Iaw end the chove nuri shmerts mav be nreseribed for ench of the
specific offences acenrding te their gravity,

- e e e



