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Author Iroing irJallace has pointed out that in 1928 
a book was banned because i t  contained the phrase "And 
that nigbt they were not divddad*" In 1968 the Indian 
Supreme Court did not f i r d  a story tc be obscene which 
depicted the slow but steady maturing love betwe--n a boy 
and a g i r l ,  the ir  seeking of and gett ing of opportunitips 
to  be nr ar to  each othtr,  th e i r  having to  sleep in th« 
same Tied and u lt imate ly  f a l l i n g  in love with each other. 
Even graphic, descriptions of intimat'-' bahavlour are dp^med 
to  give outer expressions to  the inner emotive act ions.
Thus ■ i t  is no'more obscene to  read "She was kneeling 
■)p-)*sitc him an the bed. He unhooked her brassiere ,  and 
this timtf (she );• o f f e r  id no resi*tianGe . He removed i t  pnd 
b it  s o f t l y  at her breasts. They waved at him, pennants ir> 
the wind o f  lu s t ,  and hi b it  d* cp ly  into  the acid o f  her 
d rugs . . . "

A change has set in th? outlook as wel l  as in the 
contemporary moral standards. I t  may be that we have have 
come quite near to the Dermi.s.siv ’̂ ’ society.  It is d i f f i c u l t  
to  be a judge to pronounce upon the. d e s i r a b i l i t y  or 
otherwise of th is ’ change. It; remains, however, a fa c t  to  
reckon with, to  search for the' general preva i l ing  
community mot'es. In the matter o f  determining obscenity 
the community mores provide the tes t ing  ground but as 
Norman St.  John Stevas Doint^-d^ out these grounds themselves 
"■̂ re a fr -̂qu- ntly forced or ch'^nged by the influence of 
books." - '''

There is no gamsaylng that sex does no more remain 
an anathema. Aphrodiasic thoights and actions -are catered 
through themedlum o f  books, magazines and f i lms.  Massive 
readership is  claimed f'^r the "hot s tu f f "  circulated under 
the counters. Blue films are viewed with'wide .open,'.eyes 
a'fe' closed door .parties.

* Associate Research Professor, Indian, I/̂ w In s t i tu te ,  
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" Thr notional existfnce o f  obscenity s-ems to
gr'^dually smelt; red into thin v o la t i l e  vapours. Yet our
law reformers, v;it.b an ostrich sense of moral ity ,  are 
unable to perceive the change. The law (Section 292 f . P .C . )  
has rt mained unai£ectedi Tĥ j 1969 amendment Act had made 
t o  lay down a t e s t  of obscenity, but the use of expressions 
l ike  " la s c iv io n s " "appeals to prurient in te r e s t ’’ and 
"tend to  depraAT'e and corrupt the morals" do not take us 
anywhere ex'c-pt to  leave the matter fo r  being told by the 
courts as to on has transgressed or not the l im i t s  of 
proscribed conduct only a f t e r  a prosecution has been
launched. I t  can indeed be a ground of  defence that the
publication is in the interest  of art or science nr 
l i t e ra tu re  and tea m in g . "  but this w i l l  turn on the 
expert evidence. Accordingly, the proposal, in this context 
has been, tn incorporate ' a provis ion making i t  possible to
admit the expert ooir]ion in evidence.

Trere are few snags'in the proposal. The experts who 
are to pronounce an opinion in a subjective matter l ike  
obscenity have the ir  own notions nf aggregate values of 
good and bad. As the experts arê  t̂  ̂ be mostly fmm a 
particular set of society they ^re to  cUltiv'i^c ,the ir  own 
sense and sty le  of morality.  Secondly, the adm iss ib i l i ty  
o'f expert evidence as the conclusive evidence in cases of 
obscenity is a dras t ic  departure from the rules of prudence 
and caution. Hithe^r^to expp-rt evidertce fis only,,a Tiatt^r of 
opinion which ' is used to  corroborate a fa c t .  Ess-^-nti=illy 
the• testimony goas to the- weight o f  evidence rather than 
being the evidence i t s e l f .  Apart from the above lega l
techn ica l i ty  the issue of obscenity raises the question as

■to whether the e th ica l  issues can be the subject matter 
■of pen'll provis ions. By far  the attitude of the society 
as're;flected^ through the provisions o f  the B i l l  ^nd the 
Joint Select Committee Report doas not promise any change 
in this  regard. They s t i l l  c l ing  and adhere to  the 
archaic ru les .  They se^k to  enforce a moral c ^ e  on an 
individual member of the soc ie ty  to keep him out of the 
pale of obnoxious conduct with a f u l l  sense of rea l isa t ion  
:hat the m̂ ^aning o f  obscenity ha '̂ always lacked precis ion.
I t  w i l l  continue to h- v̂e elusiv* ly  mobile limits' .

The Khosla C.ommittee points out thaf'we are great ly  
agitfeted because our f i lm  producers are begining to  copy 
the worst in Western f i lm .e .g .  scenes of ejitcessive love 
making, indecently dressed women, scenes o f  cruelty and 
t o r t u r e . a l l  of which hâ r̂ become favourite themes of the 
so called progressive '’nd creative a r t i s t s . "  This is 
equally true of a r t i s t s  employing other media o f  expression. 
But to  protect ourselves from the baneful and immoral 
influences of such thoughts and actions the use of the
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penal of olDscenity is  an inverte'd process *

In expounding the law' of obscenity the Supreme Court 
has ve!ntil-=/t'.d the  ̂ view that any thought or action which 
"tend to treat with sex’ in a manner which apptals to  the 
carnal Side of th? human n'^ture is obscene". A carnal 
thinking or conduct of;,an individual is a normal human 
behaviouri The restra ints  put on the conduct by p<^nal 
sanctions and a lso . to  penalise the moral injuctions knit 
around the proscription of such behaviour had i ts  roots 
in other areas o f  socia l  in terests .  To i l lu s t ra te  the carnal 
conduct outside the bonds ^̂ f matrimony, and any behaviour 
■antecedent to carnal conduct would seek to  undermine the 
ins t i tu t ion  of marriage, legitimacy and consequently i t  
tended to  cloud thf r ights and interests in property there
by causing inbalances in.the individual re l^ti^ns v/hich had 
been attained in- the society through arduous ex.perimenta- 
tions and sett ing up o f  v i r i l e  economic, soc ia l  and welfare . 
unit of thd ' f a m i ly " .  Mith the advent o f  technllogy of 
family planning ■̂ nd the gradual change in the conceiDt of 
"woman" not being at par with the chattel .the entire 
institutions o f  family marrifige are at th'  ̂ helm of a 
severe thr fa t .  The urge-of human nature continues to  
persist  but the urbanisati'^n, and developments in science 
and tf chnology continu^. t'- upsc t the ways of l i v in g  and 
thinking to the extent that the superimposfd restraints nf 
moral cede on the human behavour avowedly to prot<= ĉt t'^e 
soc ia l  interest at given point of time find" the ir  grips 
gradu-’ l l y  loosening. Accordingly, the jud ic ia l  apnroach 
to t r ea t 'a  conduct underlined with carnal appeal as o f fen 
sive is' not consist? nt with th- actualit i^ s* of l i f e .  It  
Would ^n'ly m( an that out sense of prudery, however,, 
hypocrit ical '  i t  may be, ought not to be offended.

In the commonly known Lady Chatter l y ' s  Lovers' case 
the -Suprrme Court endeavoured t.  ̂ improve upon th° obscenity 
lAW, Thf Court Said th^t "the -'bscenity without a prepon- 
drating soc ia l  purpose ■'̂ 'r p r o f i t  cannot have the constitu
t iona l  protection of free speech and, express ion. . . "

L'^ttr in K.A.Abbas' ease (1971) these were set also 
as standards for censorship of the movies. But th is  rule 
^.Iso f a i l s  t^ take us much further except that one may 
'find that tht prc-pondurant "soc ia l  purpose" or "soc ia l  
p r o f i t "  are nothing more than V'-̂ gue ju d ic ia l  gargous unt i l  
and unless tlrese ar(  ̂ interpreted and implemented in terras 
"'f a system which th soc ia l  order w^nts t̂  ̂ enforce and 
re ta in .  Undoubtedly these expressions enable the court 
tn assume the ro le  '->f a moral m ntor.

Our statute books arf’ l i t t  red with laws which 
fflTkc i t  punishable to think or act  in lasciv ious manner, 

express oneself  ina way that appeals to the prurif'nt
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interest  as t-- deprave and corrupt p^'rsons who are 
l i k e l y  t hr ead ,  sc- f-r hoar the mattpr C'^ntained nr '̂mbndiod 

in a w^rk purpnted tn be obscene. The Indian Prnal Code, 
the Criminal procedure Code, the Foreign Exchange Regula
tion Act, the Customs Act, Cins'Tiat'^graph Act and myriads 
rules and regulations, n o t i f i ca t ions ,  orders and d irect ives  
are in currency to see that neatly processed and f l l t « r « d  
morals are ai 'a i lable to the people.* Indeed, the nrnral |
p i l l s  areknown for  long, to ha most e f f icac ious contrac^'ptive 
for  checking of "adulterations" of thoughts.

I l lu s t ra t i v e ly  the law on obscenity can be cited 
froK the Indian pen^l Code (S .298 I .P . t f . )  which forbids 
the sale,  circulati '^n, import or export or advert is ing o f  
any feor>k, pamphlet, paper writ ing ,  dra^wing, painting, 
representation figure or any oth r object which causes or 

.tends t-̂  causc an obscene e f f e c t  upon those who hanpen to 
have an audio v isua l  access to these. 'VJith a view to  

tonsure that the vague standards*,o f  moral conduct are obsc^^ned 
f a i t i ' fu l l y ,  sevtrepenal i t ies h^vt been pumped into  the • 
provisions o f  law. The Penal Code would see ' that any breach 
o f  the provision entai ls  upon the author, holder or the 
distr ibutor of t ’ obseent object a conviction which may 
extend t^ a period of tw'- years and a fine which may extend 
t o  a period of two years and a‘ f ine which' may extend to 
two thousand rupees. Anv subsequ^-nt defiance is met with 
more the aouble penality -both in terms of conviction as 
we l l  as of f in e .  Confiscation o f  the material is a lso  not 
precluded„

I t  i s ,  however, possibl- t^ contravene a rule of 
t rad i t iona l  m'^rality which may n' t̂ be adjudged as obscpne, 
i f  i t  could be pmved that the obscenity is ju s t i f i ed  and 
is in g od fa i th  under the- Penal Codf i t  is provided that 
the obscenity is n^t obscene i f  the object of obscenity is 
kept for bonafide re l ig ious purposes or i t  be sculptured, 
engraved, oaint«d or -therwise Represented in any ancient 
archaeological monument ^r temple. Thus the obscenity can 
go hand in hand with re l ig ious puro-^ses, and whil-r to da l ly  
with the ‘ morbid prurience ^f the past is permissible,  no 
attempt at understanding th, mystiques of moder sex 
behaviour has been made, this ,e x ten t ' our law g ivers ,  
law coinmissione rs •'"nd 1''w re f  orm.ers ha' ’̂e miserably fa i l ed .
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