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Mathor Iroing Wallace has pointed out that in 1928
2 book was banned becamse it contained the phrase "And
that might they were not divddad," In 1968 the Indian
Supreme Court did not fird a story tc be obscene which
denlct@d the slow btut steady maturing love between a boy
and a girl, their seeking of and getting of opnortunities
to be ncar to each other, their having to sleep in the
same ¥ed and ultimately fﬂlllng in love with each other,
Even graphic. descrlotlﬁns of intimats bahaviour are deemed
to give outer expressions to the inner emotive actions,
Thus - it is no more obscene to read "She was kneeling
Ipresite him ow the bed. He unhooked her brassiere, and
this time (she)-offerzd no resistance, He removed it =nd
bit softly at her breasts, They waved at him, pennants ip
the w1nd of 1ust and h: bit d:¢ply into the acid of her
drugs :

A change has set in ths outlook as well as in the
contemporary moral standards, It may be that we have have
come guite near to the permissive’ society., It is difficult
to be a judge to pronounce upon the desirability or
otherwise of this change, It rumalns however, a fact to
reckon with, to search for the gen@ral provailing
community moves. In the matter of determining obscenity
the community mowes provide the testing ground but Aas
Norman St. Jdobn Stevas pointed out these grounds themselves

arg a fr\qu ntly forced or changed by the 1nf1uence of
books,

There Es‘no gamsaying that sex does no more remain
an anathema, Aphrodiasic thoights and actions are catered
through the ‘medium of books, migazines and films. Massive
readership is claimed f-r the "hot stuff" circulated@ under
the counters, Blue films are viewed with wide onen”eyes
A® closed door .parties,

* Associ=te Research Professor, Indian IAaw Institute,
New Delhi, )
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"The notional existence of obscenity scems to have
grrdually smelt:red into thin volatile vapours., Yet our
law reformers, with an o3trich sense of morality, are
unnble to perceive the ckange. The 1aw (Sectinn 292 ¥,P.C.)
has remiined unatffected; The 1969 amendment Act had made
to lay down 2 tcst of obscenity, but the use of e xpressions
1ike "Jascivions™ 'Yappeals to prur1ont interest", and
"tend to denrave and corrupt the morals" do not %qke us
anywhere <xcept to leave the matter Tor being tnld by the
courts as to on - has transgressed or not the imits of
nroscribed conduct only after a prosecution has been
launched, It can indecd be 2 ground of defence that the
publication is in the interest of art or science or
literature and bearning." but this will turn on the
€xpert «vidence, Accmrdlngly, the pnronosal, in this context
has becn, tn incnrporate a provision making 1t possible to
“admit the - exntTt epinien in cvidence.

Trere are few snwgs in the proprsal, The experts whn
are tn pronounce 2an opinion in 2 :ubg ctive matter like
' ooscenlty have their own notimns of aggregate values of
goed and bad, As the ¢xperts are tn be mnastly frem a
pirticular set of society they are to cultivq¢ y,Jheir own
sense and style of mornlity, Secondly, the 2dm1851b111ty
of expert ¢vidence as the chnclusive evidence in cases of
. obscenity is a drastic departure from the rules ~f prudence
and crution Hithento expert evidemee ris only,a patter ~f
opinioen whlch is uﬁed to corroborate a fact, Esse ntisally
the. testimony gn2s tn the welight of evidence rather than
being the evidence its<1f, Apart from the abave legal
techgicality the issue of obscenity raises the nuestirn as
‘'t~ whether the ethical issues can be the subject matter
-of penal provisinns, By far the attitude ~f the sncicty
as reflceted through the nrovisirns of the Bill =nd the
Joint Select Committee Report dnes not promise any change
in this regard, They still cling and adhere to the
archaic rules. They seek tn enfrrce a moral cegde on an
individunl member nf the society to keep him cut of the
pale of obnoxious conduct with » full' sense of realisation
that the meaning of nbscenity has always lacked precie#non,
It will continue te heve ¢lusiv: ly mobile limits,

The Khosla Committee phints out that"we are greatly
a.gitated because our film nroducers are begining to cnpy
tre worst in Western film €,g, scenes of egeessive love
making, indecently dresscd women, seencs of cruelty and
terture,..211 of whieh have become favourite themes of the
so called nrogressive -nd creative artists,” This is
equ1lly true of artists emnloying other media of expressien.
But to protect ourselves fr-m the baineful and immoral
influences of such thoughts 2nd actinns the use of the
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penal 12w of nbscenity is an inverted process,

In exooundlng the 1aw of obscenity the Supreme Court
has ventilat:d the, view that any thought ~r actien which
Wtend tn treat with sex in 2 manner which appeals to the

carnal Side of the human nature is nbscene', A carmal
thinking or cenduct nf-.2n individual is a neormal human
behaviour: The restraints put nn the conduct by penal
sanctinns and also,to penalise the moral injuctions knit
around the pTOSCPlDthn of suchk behavicur had its reots

in other arzas of social interests, To illustrate the carnal
conduct outside the bonds ~f matrimony, and any behavinur
antecedent to carnal conduct wnuld scek to undermine the
instituticn of marriage, legitimacy and cnnsemupntly it
tended tn cloud the rlgbts and interests in property there-
by cerusing inbalances in.the individual relations which had
been attainéd in the society through arduous experimenta-
tions and setting up of viadle economic, sccial and welfare .
unit of the Wfqmllyi. With the advent nf technl 1ogy of
family 719nn1ng ~nd the gradual change in the crncept of
"yoman" nnt being at par with tre chqttcl the entire
institutions »f family =nd marrisge are at the helm of 2
severe threat, The urge of human nature continues tn
persist but the upbanisatirn, and developments in science
and te chnology centinu. tr Uos(t the ways of living and
thinking te the extent that the supérimposed restraints f
moral crde nn the human behwaur avowedly to prntcct the
sncial interest at a given pnint of time find their grips
gradu~ 11y lonsening, Accerdingly, the judicial apnrmch

tr treat ' a conduct underlined with carnal appe2] as ~ffen-
sive is not cnnsistent with th actualitits ~f l1ife, It
would ~nly m¢an that out sense ~f nrudery, hnpwever,
hypocritical’ 1t may be, ought not tn be offended,

In the crmmrnly known L[ady Chatteriy's Tovers'! case
the -Supr-me Court endeavoured t~ improve upen the ohscenity
law, The court said that "the ~bscenity without a nrepon-
drating sncial purpnse ~r profit cannct have tha CPDStTtU—
tinnal nrotectirn of frec speech and expressinn,,."

Inter in K.A,Abbas! casc (1971) thesc were set alse
As standards fnr censorshin of the movies, But this rule
alsn fails tr take us much furtber except that one may
‘find that the prenenderant “"social purnese! or Usreial
prafit" are nething mere than vague judicial gArgous until
And unless trese are internr-ted and implemented in terms
~f 3 system which th socinl order wants t~ enferce and
retain, Undoubtedly these exnressinns enable the court
tr assume the rnle of 3 moral m ntor,

Qur sttute brorks are 11ttt red with laws which
make it hunishabls to trlnk nr act in lascivinus maAnner,
T exnress onese 1l ina way that appeals to the prurlﬂnt
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int: rest s~ as to deprave and corrupt prrsons wha are

likely trread, sc= ~T hoar the matter c~ntained or cmbhndied
in a work purpnted tn be obscene, The Indian Pernal Cnde,
the Criminal Proc-dure Code, the Foreign Ezchange Regula-
tion Act, the Customs Act, Clnhmqtﬂgraoh Act and myriads
rules and regulatinns, notiflcatlons ~rders and directives
are in currency tn sce that neatly prﬁCPSSPd and filtered
morals are available to the »necople, Indezd, the mnrral |
nills areknown for long, to be most CfllC%ClﬁUS crntraceptive
far checking of Uadulterationg ~f theughts,

I1lustratively the 1aw on nbscenity can be cited

from the Indian Penal Code (5,292 I.P.e,) which forbids

the salc, circulatirn, import or ¢xport or advertising of
any bork, pamnhlet, paper writing, draw1ng, painting,
represents tion figure er any oth r rbject which causes or
.tends £~ causc an nbscene effect upen these whe happnen tn
have an audin visual access te these, “With a view tn
ensure that the vague standards® of mrral conduct are nbscened
faithfully, severepenalitics have been pumped intr the
provisions nf law, The Penal Code would see that any breach
nf the provision entrils unon the author, heolder ~r the
distiibuter ~f t'¢ ~bsecne nbjcct a conviction which may
extend toa peried of twe years and a fine which may extend
toa periad of tws years and a fine which may extend tr
tue thousand runecs, Anv subscquent defiance is met with
mrre the deuble nenality -both in terms of crnvictiecn as
well as of fine, Confiscatinn ~f the material is alsn nnt
precluded,

It is, hnuwever, prssibl. £~ centravene a3 rule of
tradlt“ﬁnﬂl mﬁrallty which may n~t be adjudged Aas nbscene,
if it could be nroved that the obscenity is justified and
is in g ~d faith under the Penal Code it is nrovided that
the obscenity is n-t nbscenc if tre object of obseenity is
ke pb for bopafide religirus purpnses or it be scudptured,
engraved, painted ~r ~therwise Tepresented in any ancient
arckhaenlngical monume nt ~r temnle, Thus the nbscenity dan
go band in hand with r¢ligicus purp~ses, and whilc tn dally

with the morbid orurience ~f the past 18 permissible, ne
attempt at understanding th. mysthues of mnder sex
pehavirur has been made, Tr this ¢ xtent our law givers,
1aw commissicners .~nd 17w re formers hawe miserably falled



