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Under section 375 of' the Indian Penal Code, sexual
intercourse by a man with his own wife, the wife being
over fifteen years of age, is n~t rape, even though it be
forcible, against her will or without her consent,l He is,
however, punishable under the Code fqr raping his own wlfe
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* B.Sc., M.L.(Madras), Research Associate, The Indian Iaw
Institute, New Deilhi,

1. 5.375, L.P.C., orovides:

"A-man is said to commit "rape™ who except in the
case hereinafter excepted, has sexual intercourse
with a woman under c1rcumatandes falllng under ANy
of the flve following categories-

"Flrst:_ “Against her will,
Secondlvs~ Without her consent, A
-Thirdly:~ With her consent, when her consent has
been obtained by outtlng her in fear or
hurt;
Exceptlonza Sexual intercourse. by a man w1th hlS own wife,
the wife not being under fifteen years of. age,"1s not rape "
it is not cdear under tris exception whether any sexual
intercourse by a man with his wife wto is below fifteen years
of age would amount to rane regzrdlsss of her consent, ,
One commentator takes the view that lack of consent has to be
nroved even then: Chitaley and Anpu Rao, 3 A4.1.R, Commentaries
The Indian _Penal Code 345 (2nd ed., 1975).

But another commentator takes the view that consent would be
1mmater1a1 given the faét that the wife was below fifteen

years of age» NelsonZiThe Indian Penal Code 2025 (5th ed., 1970),
however the 'case cited by Nelsen in sunport of his view, - -.
viz,, Kartick Kupdu.v; State, 1957 Cr. 1,¥. 1411 at 1415

does not deal with this 001nt Yet His vieWw would seen to

be preferable than the other, having regard to the object of
this exception,
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if she is below fifteen years of age2 It wougd seem that
her consent would be immaterial in such casesy having
regard to the object of this exception (to the exemntion
given to husbands fram the offence of rape) which is to
protect the personal safety of married girls below a certain
age from nremature sexual intercourse with their husbands
with often disastrous consequences to themselves and -with a
grave risk of infant mortality following in its wake,

Unfortunately in this regard, while the Law Commission
had proposed that sexual intercoutse by a man with his
child wife (i.e. below fifteen years of age) should be taken
out of section 375 of the Code and.be made into a separate
offence # the Joint Committee which sat on the Indian Penal
Code (Amendment) Bill, 1972, has taken the view that
sexual intercourse by a man w1th his own wife, regardless
of her age, should not be regarded as rape, The Joint
Committee has therefore, deleted the clauses pertaining to
sexual 1ntercourse by a man with his child wife under 5@@
proposed new section on rape 1in clause 157 of the Bill

Obviously the Joint Committee which sat on.the Bill
had not given deep thought to the rationales underlying the
exemption given to the husband from this offence or
considered at length the changlng trend towards abolition
of this special exemption in the wake of women's rights
movement in the common law countries or the position in this
regard in civil law countries or socialist countries of the
world, This paper is concerend with those aspects,

2, Under 5.376, I.P. C.,where the wife is below twelve years
of age the DUDlShmunt is the same as that provided for
rape generally viz., imprisonment for 1ife, imnrisonment
of adther descrlotlon that may extend to ten years and
fine., The punisbmAnt provided is milder wrere the wife
is between twelve and Fifteen years of age, being
imprisonment of .either .descrintion that may. extend to
‘two years or fine or both,

3. See Nelson, Supra note 11 at 2025, The fifth clause of
s.375, I.P.C,, whereby a man commits rape if he has
sexual intercourse with 2 girl below sixteen years of
age, whether with or without her conspnt, also provides -
a useful analogy in support of this vicw,

4, See the Iaw Commission of India, 42nd Report on the
Indian Penal Code 277-78(June, 1971),

5. See the Report of the Joint Committee on the Indian
Penal Code (Amendment)Bill, 1972, The Gazette of
India, Extraordinary, Part II, Sec 2, 543/15 and
545/80 and 81 (Jan,29, 1976),
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Before considering those aspects, a few other
5oints of law in this respect may be noted. Under the law,
a2 husband can béd guilty of abetting the rape of his wife,
regardless of her age, and if he were present at that tlme
ne would be deemed to have committed rape itself in suite
of the fact he is exempted frem the offence itself .(and
attempt thereof) 5,

HQWever, as the 1law stands, a husband enhoys-
4mmunity from a charge of rape even though he has farcible
non-consensual sexual intercourse with his wife who has
peen living apart from him whether by7mutual agreement or
under a decree of judicinl separation. In such a case, the
marriage technicdlly subsisti, The Iaw Commission did not
consider this to be right. ‘It consid red that in such
circumstances:sexual intercourse by a man with his wife
without her consent should be punishable as rape,® The
Joint Committee which sat on‘the Indian Penal Code
(Amendment) Bill, 1972, has viewed favourable the introduc-
tion of an addrtlonal exolanatlon to the proposed new
section of rape to deema woman 1iving separately from her
husband under a2 decree of judicial 8eparation.or by mutual
agreement.to pe 4 woman other tran the man's-wife for.the
purposes of"this section. But the Joint Committée has ™™
reduced the quantum of punishment provided in this regard
from 2 maximum of seven years imnrisomment to oms of three
years only.? In this respect 21so, the Joint Committee has
viewed with partial?ty the p051t1on of the husbqnd in
relation to this offence.

5., 5 376 I.P.C,, read with 54109, I.P. C., where the offence
is commltted in consenguence of the abetment, -

S 373 I.P.C., Tead with s,115, I.P.C., where the offence
-is not committed in consequencO of the abetment,

8.375,1.p.C., read with s, 114 I P. C., where the husband
was prasent at the time the offence is committed in
conseience of the abetmenty
3

7. Infcase of judieisl SFquqtlon as the 1aw stands,
husband who has sexual 1ntercourse with his wife agalnst
her will or without her consent may be guwlty of
contemnt of court byt it is Aoubbtful whether he will be
gzllty of rape- Chltqley and Appu Rao, supra note 1 at
845, '

8. Se> the Ipw Commission of India, supra‘note 4 at 277.78,
9. See the. Report of the Joint Committee on the Indian

Penal Code (Amendment) Bill, 1972, supra ‘note 5 at

545/15 “nd 543/81. o T
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It does not follow from the exemption of the husband
from the offence ofraoe that the law regards the wife as a
thlng made over to be the absolute property of her husband
or as-a person outside the protection of the. criminal 1aw3b
Thé husband has not the absolute right to enjoy the person of
his wife without-regard tn the questinn of safety tn her, as
for instance, if the circumstances be such that it is certaln
death to her, or that it is probably dangeraus ta her life ]l
The husband may by his forcible act nf interecurse, bring
him#elf under any of the other provisions of the criminal 1ajw,
depending upon the imdividual circumstances of the case, that
is, having regard to. the phusical conditing of the w1f9
and to the intentinn, the knnwledge the degree of rashmess
or n»glngnce with wmlch he is shown to bave acted on the
occasing in questlnn13

10. Queen Empress v. Hurree Mohun Mxphee I.L.R, 18 Cal. 49 3t
02(1891) per wilson, J.

The husband was conv1cted inthis case under S. 338 I,
P.C. (causing grievous-hurt by doing an act so rashly or
negligently as to endanger 1ifc or persomal safety of
others) for rapturing the vagina »f his wife aged eleven
years and so causing the haermorrhage which led tn »er
death. (the jury acquitted him on other chargess at the
time of this case the law of rape did nnt Apply when the
wife was over ten years of age, g

11. Ibid. See also, Emperor v. Shahu Meharab, A.I.R. 1917 Sind,"
42 The husband was convicted in this case under 5,304-A
for causing the death of his child wife by a rash or negli-
gant act of sexual intercourse with her (the girl was abave
twelve years of age but had not attained pubertys at the
~Yime of this case the law of rape did not apply when the
wife was over twelve years of age).

12, Thus, except for rape, a husband may be charged with any
of the follnwmc off€nces as might be applicable as a
result of his frreible sexusl intercourse:

(1) 5.304,1.P.C.(Culpable hnmicide nnt amounting to murder)

(11) S. 304?A I.P.C.(Causing death by dning a rash ar

begligent act).
(ii1) 8,323, I.P.C.(Vnluntarily causing hurt)

(iv) S. 325 I.P.C.(Voluntarily causing grievois hurt)

(v) Ss 336—388 I.P.C.(rash or negligent act which endangers
human 1ife or personal safety of
others; causing hurt or grircvens .
hurt by such an act)

(vi) 85.3528358, I.P.C.{assault-or use of criminal force .
_otherwise than on sudden and grave
orovocatlon and upnn such nrovoca-
tinn.)

(vii) 5,377, I.P.C. (unnatural offence),
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In the U.K.

As the exemption of husbands from our law of rape is
pased on a crmmon 1aw principle, an enquiry inte the pnsition
~f Bnglish law in this respect At present would be r€1ev%nt
gection 1(1) of the Sexual Offences Act, 1956 nrovides' :

"It is an offence for 2 man tn rape a woman, "

The maximum ‘punishment for the offerce 1s 1life
1morlsonment13 As the Act does not define the foence one
has to look to the common law Aefinition of 1t 1% Under common
1aw, 2 husband cannot be gullty of raping his wife, It was
stated by Mattew Hales

"The husband cannnt be guilty of a rape commlted by
himself upon his lawful wife, for by their mutual mAtrimonial
consent and contract the wife has given herself in this kind
unto her husband, which she cannnrt retract."18But a husband
may be cnnv1cted as a secondary party to a rape committed by
another on his W1fe‘ 4s Mathew Hale puts 1t-

"The in marriage she hath given up her body to her
husband, she is not tn be by him srostituted to another,™ 16

13. Under 5,37 read with sch;2 of the Act,

14. The traditinnal definition nf rape is to be found in
Archbold's Criminal Pleading, Bvidence qnd Practice para
2871 (34th ed.y 1973):

"Rape consists in baving unlawful sexual intereourse
with- a weman wibhout her consent by force, fear or fraud,"
The term -tunlawful' in this:context means sexual inter-
course outside the bonds nf marriage.”'Séo Smith and. He gan,
Criminal Iaw 288 (2nd ed,, 1969),

15. 1 Pleas of the Crown 529, No authority is cited by Hale
for this proposition, In R. v. Clarence, 22 {.B.D, 23
(1888), this matter was considered by way nf obiter by
the cmurt of Crown cases Reserved crnsisting IS thlrteen
judges whose views differed considerably. Wills,
stated that he was nnt prepared tn assent to the ’
proposition that rape between married persons was
impossible, A.L.Smith, Stephin, and Hawkins, J.J.,
seem tn have accepted thc tradltlnnnl view thnugh ,
their judgments are not eledr on this peint, Fieid and
Charles, J.J., expressed doubts in this regard,- See

”the cnmmont by Morris and Turver in 2 Univ, Q,L.J. at
56(1952-155), It follows that a husband cannot be
gullty of an attempt to rape hlS wife,

'

16. Ibid, See R, v. Lord Audley, Lord Cistlehaven's Case,
(1331) 3 State Tr. 401 (H.L.)w :
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Though the husband has the right to enjoy the person of
his wife, nevertheless he is not entitled to use force or
violence for the purpnse of exercising that right. If he dnes
so, he may make himself liable tn the criminal 1law, though not
for rape, but for whatever other offence the facts "of the
oart1cular case warrant. Thus, a husband may be guilty of

- wounding or causing actuij bodlly harm to his wife or of
assaulting her 17

Where the couple have separated whether under an order
of separation or by matual agreement with A non-mnlestation |
clause, the exemption of the husband from this offence would '’
cease to apply. In R, v. Clarke.18Byrne, J. held that 21theugh
as a general pr0p051tion of 1aw a husban& cannot be guilty of
rape on his wife, yet where the justices had made an order i
containing a provision that a wife be no longer bound to
cohabit with her husband, the consent to marital intercourse
impliedly: given by the wife at the time »f marriage was
revoked thereby and the husband jp such a case was not
entitled to have intercourse with her without her consent,
with the result that he could be guilty of rape,

19

In R. v. Miller, Iynskey, J. held distinguishing the
Clarke ease, that the fact that 2 wife had left her husband
and had oresented a petitinon for divorce did nnt amnunt tn a
revocation of the consent, t© marital intercourse impliedly
given by her at the time of the marriage, and as the implied
consént had not been revoked either by an act nf the parties
(l1ike an agreement tn separate containing a non-molestatinn
clause) or by any crder or decree, the husband could not, be
guilty of rape but_would be gullty of an Assaunlt occa51nn1ng
actual bndlly harm¢

—— -t ——

17. See K. V. Miiler(1954)2 A11 E.R. 529 at 534, per Iybskey,
* 3., (R.v. Jackson(1801) 1 Q.B.571 was followed in this
case ), See 1nfra note 20,

18. (19438) 2 All E.R. 448-49(hor€1nafter called the Clarke
case),
19. Supra—note 17 at 583,

20. See Bromley, Family Iaw 97 (4th ed., 1971) who criticizes
this decisim as fnllows:

"It'is difficult to see 1ngically how this can
for if the wife is deemed to have given an

1mp11ed consent to 1ntercourse, she cught 2lso

to Pe considered tn have given implied consent

to 'any act connected therewith and her consent

should clearly be a defence toa charge of assault,"
But he admits that

"even-though logically unsuppnrteble, the decision.is

clearly consnnant with the changed views of ‘the wife's
status in the present century."
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Both these cases szem to be founded on a literal
application of the implied consent rule rather than on
recognition of the desirability of eliminating the exemption.

lg_ghe.U‘SfA;

It would be interesting to egamine the pesitinn in this
regard in the United States of Americal which bas also )
adopted thecommon law, The husband ‘s immunity from a charge
~f iapezyas first judicially recngnised in Commonwealth v,
Fogarty.™ The immunity was statutorily recognised-in a -
nunber of states, As one writer peints out:

"Twenty-seven states provide 1n the rape statutes
for the husband's immunity, Nintein of these sates include
this immunity in the definition nf rape or sexual assault,
Eight other states have separate statukory exemptions. In
the states that do not provide for the exemption by statutga
the commgén law rule has, been applied in marital rape cases,

.Lhe same writer also states:

“In hine stafes which have a statutory exemption, it
dees not apply to certain married persons: living aport. In
Cnloradon, Wew Hampshire and Oregon, it is sufficient that
the spouses merely be living 8part for the immnity nbt to .
apply. In Michigan, Minnesota, and Nevada, the husband and
wife must not only be living apart, but one nf them must
also have filed (a suit) for divorce or separate maintenance,
Finally,:in Louisiana, Maryland, and North Dakota, the
exemption is not availahle if the parties are separated.- by
a judicial decree," 23

~a— ' .

21, 74 Mass, (8 Gray) 489-90(1857). This decisimn.was based
on Mathew hale's st tement alone, This case is cited in
the note on the Marital Rape Exemptisn, 52 N:Y¥.U.L.R.
303 at 307 (1977). ,

c2, Note on the Marital Rape Exemption, supra note 21 at
308. (Fort-nnte references in the passage are omitted
here). Nineteen sates are silent on the questinn nf
this immunity, but the ccommon law rule is considered to
apoly - See Annnt,, 84 A.L.R., 2d.,.1017, 1019(1962),
As regards the remaining four states, se: infra note-
46 and the test thereton..

23, Supra note 21 at 318-19, (foot-note references in the
passage are omitted here), '
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The Model Penal Code 's definition of rape also
exempts husbands <% However, in at deast four of the states,
the exemption has been given up either totally or partially
as will be referred to later,

Rationales for the exemntion

Sonsent rationale.

: ‘Beveral ratiornales have been iuggested to justify .
the husband's immunity from rape of his wife, The foremogg
is the implied.consent rationale advanced by Matthew Hale
In the Clarke case, Byrne, J, put it as follows: -

The reason is that on marriage the wife consents t
the husband exercising the marital ripght of of _intercourse during
such time as the ordinary relations oreated by the marriage
contract subsist between them, The marriage right of the
husband in such circumstances exist by virtue of the consent
given by the wife at the time of the marriage and mot by
virtue of a consent given at the time of each act of inter-
course as in the case of unmarried persons.," 26 Slgﬂlflcaltlv
enough, outside the context of rape, no authority exists’
for the saying that marriage implies consent to copulation

24, See A.L.I., Model Penal Code, 5.213, 1, rape and Related
Offences (Proposed Official Draft, 1962) which states:

"{1)Rape, A male who has sexual intercourse with a
female.not his wife is guilty of rape if. M

"(2) Gross Sexual Imposition,
A male who has sexual intercourse with a female
“not _his wife commits a felony of the third degree
if,..."(emphasis added),

Bee also 5.213,6 which is generally anpllcable to
art, 213,

$.213.6(2) states:

"Spousal Relationship.Whenever in this Article the
definition of an Offence excludes conduct with a
snouse, the exclusion shall be deemed to extent to
persons living as man and wife, regardless of the
legal status of their relatlonshlo. The exclusion
shall. be inoperative ‘as respects spouse 1iving apart
under a decree of judicial separation.,."(emphasis
added),

25, ©See the text note 15 and the note.

26, ©Supra note 18 at 448,

ceee. 9/
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at all timeg? Besides this retionale is not consistently
and logically applied in such a way as to deprive a married
woman of the protection of the criminal law ¥ith respect to
crimes other than rape that a husband may commit in the
course of sexual activity28 Even if this rationale was

27,

28,

The civil law recognised the right of a wife to withdraw
her consent under certain circumstances. She is not, for
instance, bound to submit to inordinate or unreasonable
demands by her husband.: L

-Bromley, Family Iaw -151(3rd ed,, 1965). See also
Holborn V. Holbord, (1947) 1 All E.R. 32.

A wife may also refuse intercourse because her husband
has been guilty of a matrimonial offence, which she does
not wish to condone, or because he is su%fering from a
venereal disease,

-Foster v. Foster, (1921)p.438.

If the husband should force sex upon his wife under the
circumstances, he would be guilty of marital cruelty, a
cause for judicial separation, (It is submitted that this
would -be the case even under the Hindu Marriage Act,
1955, See Mulla's Principles of Hindu Taw 723 (14th ed,,
The civil-cases echo the distinction drawn by Hawkins,
J. in his dissenting judgment in R,v, Clarence, supra
note 15 at 51, betwsen what a woman is assenting to
unon marriage and what she is not-that is, she is . . ..
assenting to the act of sexual intercourse, but.not to
another act which is dangerous to her health under the
circumstandes. : ' ’

Interestingly enough such an argument was put forward in
R,v. _Clarence, supra note 11 and two of the judges conceded
that if a husband could not be guilty -of the rane of his
wife because of an implied consent at the incéption of
the marriage, then he could not be guilty of ah assault
oceasioning - actual bodily harm so long as the injuries
resulted purely from the intercourse as in this ease
(transmission of gonorrhoea) per Wills, J. at '33-35 and

~ Stephen, J, at 46, - But the majority decided that there

could he no offence because the wife had actually
consented to sexual intercourse inspite of the unhealth<
ful results growing out of it.

See also the criticism of the Miller case,by Bromley,
sunra note 20, by the same logic. OSee further, suora
note 12 for a list of offenccs that a husband might

be guilty of under the Indian Penal Code connected
with his sexual activity,’

.. 10/-
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29
Justified when it was first articulated: it is inconsistent
with the presgﬁt day accestance of €galitarianism in sexual
r:lationshins” It seems unreasonablé to infer that upon
marriage a woman intends to make her body accessible to her
husband whenever he wants her, By marrying she probably
indicates that she will consent to intercourse but she also
probably believes that she can refuse intercourse at any
given time "(though not for a continued period lest it amounts
to cruelty).31 ) . :

There ought to be mutual consent by the husband and
wife for each sexual act , for if women are to be equal
marital partnersy sexual intercourse must be mutually
desired and not vidwed 'as a "wifely obligation" which she
has no right or power to retract fromf32

Legal status of wife rationale

The exemption originmated alsofrom the traditional
notions regarding the stitus of the wife and of the purpose
behind the rape law. The wifc was traditionally considered
to be the chattel or property of hoer husband. The purpose
behind the rape law was to ensure the "masculine pride in
the exclusive possession-of a sexual object.™3 Virginity
and marital chastity were, therefore, cherished values that
were sought to.be protected against the often ungprovoked,
unpredictable and highly brutal attack which, in tur, called
forth vengeancefﬂ Rape invariably damaged the reputation of
the vietim. It destroyed the acceptability of an unmarried
ey e
29, This is an assumption of doubtful validity. It is worth

noting, however, that in Hale's time a valid marriage
could not be dissolved except by death or by a private
ict of Parliament.

See the Millen case, supra note 17 at 530 where
Lynskey, J., polnts out that though there have becn
departures Irom the olden view of marriage, Hale's
pronosition with regard to the exemption of the husband
from a charge of rane of his wife has not been overruled,

30, See L.J. Weitzman, Iegal Regulation of Marriage: Tradi-
tion and Change, 62 Galif, L.R. 1159 at 1222 (1974).

31. See note on Race and Battery between Husband and Wife,
6_Stan, L.R. 719 at 722 (1954),

. S

32. See note on the ifarital Rape Bxemption, supra note 21
at 331, '

33. See note on Forcible and Statutory Rape, 62 Yale 1..J.
55 at 72 (152-53), -

34, Supra note 31 at 724,
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35
girl as a bride, However, within the ordinary marriage
relationship, where the parties have been intimate, forcible
sexual intercourse without the consent of the wife was not
1aoked at as rape, as the husband would only be making use
of his property,

Akin to the traditional notions regarding the status
of the wife was the common law principle of unity of person -
that upon marrg%ge a wife's legal identity merged into that
of her husband$® Thig concept of a married woman made rape
by a busband impossible, since he cannot rape himself,

These legal fictions which treated a wife as husband's
property or his other half, have been discarded today in
most areas of law, Marriage is now regarded as a partner-
ship in which both husband and wife share equal rights, The
purpose ef rape law can now be considered as one of protec-
ting a woman's personal safety and freedom of choice than
as one of protecting male interests in woman's integrity.,37
Therefore, the exemption of husbands from the law of rape
could be given up noW;

Probleﬁs of evidence raticnale

The difficulties of proving a rape charge as -between

husband and wife, and the possibility of a fabricated
~conplaint by the wife against the husband.-have.been advanced
as reasons for the exemption, While it is true that the
status of marriage gives rise to an inference of consent,
yet that by itself is not a sufficient reason to preclude

a wife from preferring a charge of rape agatd$t her husband
if sk would, The law does not, for instance, bar a woman
who is sexually familiar with a man from préferring a charge
of rape against him, though consent could be inferred even
in that case owing to previous sexual relationship,38

35, "The demand that a girl shall bring with her into
marriage with one man no memory of seiual relations with
another is after all nothing but a logical consequence
of the exclusive right of possession over a woman which
is the essence-of monogamy..,"

4 Freud, Collected Papers 217 (Reviere's Transl,1925)

35, See 1, Blackstone, Commentaries, 442:

The very being or legal existence of the woman is
suspended during the marriage, or atleast is incorpora-
ted and consolidated into that of the husband; under whose
wing, nrotection, and oover she performs everything,"

37. NoM# on the Marital Rape Exemption, supra note 21 at

311,
38. Hd. at 314.
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Similarly th possibility of 'a fals. complaint

by a sch ming wif. or h r usii ta  thrcat of pros.-

cution #o obtain & favourubl. prop rty s tolemng
from h 1 hAvsvand upoin leorc\, is not a convincing
argum.ut 4as 1% 1s notw consist nt wita th. fuet t.at
si could s¢ill fil. complaints against - husband
for cria.s othdr thun rap.. It should also b.
borm. in mind thet if it is difficult for a wifz

O prov. a-ciergc of rapc as esainst n r husband,
th'n th. . abandoning of th - x:mption would c. r1a1nly
no% b. a strong w.apon in the hands of a vengcful
wife. 40

3 couneciliction rationl.

Anoth. r r asou put forward in support of th:
-xompiion is that incre-marital rap: pros cutions
would pr-v.n* r.coneiliation apd fost.r marital

e - o

39. Iuld /Uud r th Indien Peasl Cod:s, 2 husbend
may b convict.d of assault or us- of criminal
fore. (s. 352) or of an unnatural off. nec
(se 377) upon 1is wif. == offinces walch
#qu-1lly b.ar th  possibility of falsification/.

40, Ibid. ¢ fon. 55 th. rein. It 1s also a fact
that rep  pros cutiows ar oft.n mov sq(p ful
for the victlus vhea for th. dof. ndasts. ™ &
fuminist writ r points out:

"/M/il. mon suceoessfully convine.d cach
obnrr and us the® woa £ ocry raps wish cas  and
gl.¢, th. rrality of rep: is that victimized
wom: i dav  alw.ys b~ n v luctant to v port the
crim and s.uk Logel jusiic == b ceus of the
sham  of public cxposur ., b caus. of th compl X
doubl . standard -~hat m-k's a £ mal f. 1 culpabl.
WV i T sponsibl , for any ect ~f sixual agg-
r.ssion commict g against her o.. "

Se érownmill.r, Azainst Qur Will: M. n, Wom.n
and Rap. 387 (1975).

Iv would s«:m that sh r+« must b ..asicr
ways of blackm#ailing.
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41
discord, which is against thc policy of the law,
This rcason is also inconsistont with the lack of
impunity for thz husband as r.gards other offencces
he may commit in this conncctions It also prasumas
the ¢xistenec of marital harmony, which 1s not
valid as thi truth rcmains that such a charge
against the husband will not be prefurrcd unless
th: couplc arc scparatid or marital discord has
long charactceriscd th. rilationship. 42

Alternative remedy rationale

Finally, it is said that assault and battcry
(criminal forec) laws providl adeqguase protectlon to
th: wifc.43 7nis argument assuncs the validity of
the cxemption wh.n in fact the quostion~stould be
why allow i# at all. Without doubt, this cxemption
is outdated. "Thr fact that rap- occurs in a marital
context do.s not ff.et the int.rests involved, Like=-
wisc, it should not aff.ct ¢he protuction™. 44 qyona.

forc, a fair considcretion of the dangors involved

in foreible sexual intcercourse without the cons:int

of the wife end also modurn lifsstyl.s within marriag:
make it. necussary to abandon this exXumption.

41, "Porcible rape b« tw.e.n unmarri.d persons is
the culmination of a drsir. whose very inception
is disapproveds betweon marricd p.rsons it 1is
a loss of control over an ¢Xplosive but <ncouraged
situation". -~ supra note 31 at 725,

42, ¥ot on the Marital Rap¢ Excmption, supra
note 21 at 315-16.

43. Supra note 31 at 719, 725-28.

44, Supra note 21 at 316.
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Reeent developm i ts in th. V.S A,

45
Recintly publie apd-judicei«l opinion have
begun to r.cogniz¢ thu inad<quacy of thesc rational’ s
for holding on to this .xemption in thz pres nt day.
Th .xcmprion was g¢ivep up in th roc.nt revisions
of th. rap laws of ~outh Dakota, Dilawarc and Haw.ii. 46

South Dekote has compl. ©.ly climinatud tho
reghiriment in th off.nc. of rape that th. victim
be a fomal  eud oot tho wif . of a perpetrator. 47
D.lawar. now classifi s rap. in two dugr::s: R.pu
is in th. first & <r.. if v victim is not th
def-.ndant's voluuitary social companion on thr occasion
“f th erims aad nad nn% pruviously permittid him
s.xual contact. Marrisg or pr vious ssXual contact,
howevor, roduess thy offine. to th s.cond
45, Suc Suat. v. Smith, lNo. 1600-75 (Esscx country ct.,
NeJey Jan.,21, 1977), a cas: of marital rape
whors tha. court sirongly dis.pproved of th.
nusband's immunit s from rap on his wifg,
though i+ did apply th: rul ..

S.. ¢lso Puopl. ve Hartw 1l, No.75~091591-FM
(Wayn< Courtry, Mich.Cir. Cit., Mer.,16,1976)
~nd Stat. v, Batrman, 113 A .z. 107, 540 p. 24
6 (1976).

Th.sc two ¢ases, though th y do not dael with
spousal imaunity in r.p , yrt rofl ct a judicial
awalk ning %o th. vi.w . hat vomin ar no long 'r

1 gally bound o a ssXually subs.rvi nt rolc

in marriagc.

St osupra noie 21 at 320-z2, wher. th  above

czss s r. P.forrd %o,

46, Sue suped atte 21 at 317 and sh footnot:s thorein.
Th. prior d finisions of rap. in th Llaws of South
Dakota and Dilawar. had .xplicitly provid.d for
thi husbapd 's irmunity. Th rap. law of Hawaii
di¢ noct ¢xplicitly r<f-r to the xasmption arlicr.
As regards wh. position in Towa, see infra not. 49,

47, 3.D. Compilcd Laws Ann., Ss. 22-22-1 not.. (supp.
1976); r.firr.d to in suypra notu 21 at 317,
fon. 74,
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48
degric. Hawaii also classifiss rap. in a manner
similar to Dc¢lawarc. It, howcver, diff.rs from the
Delaware statute as r.o gards first dvgrg rap« in two
respicts: (1) the rape is classifi.d as first degrac
if the female has not purmisted th- AgreSSOr sexul
contact within th previous twelve months; and
(ii) r.gardliss of wheth.r th. malc and f= mulu arc
voluntary social companions, th -rep. 1is classifizd
as first degres if tho mel. 1nf11cts scrious bodily
injury upon the femals, 49
48, D<l. Cod., tit. 11y Ss. 763-764 (Supp. 1976).
If the defondant 1nf11cts s.rious physical,
m ntal or emotional injury upon the vietim, the
rape is classifi.d as first degree rcvdrdlcss
of the rulationship of th vietim and the
d::f\.i']dant - j_‘pid_'

Rap .in sth- first degr ¢ is class A frlony
punishabl by life¢ imprisonm nt and rapc in
th  s.cond degree is cless B folony punishable
by shr. o to thirty y-ars imprisonment. Riferrd
to in supra notw 21 at 317, f.n. 75 and 76.

49, Hawaii P nal Cod~-, 5s. 730 (1972) (umphasls
added 40 show th diff. runccs)e

In Iows, & husbaend may be prosccut~d for
curtain s XUdl abus.-s? of his wife., There are
three degr s of soxual abusus, only one of
which + x;mptg ssparated spousws. A& husbead is
still gxempt from a charge of s-Xual abuss
for an act mirely "donu by foree or sgainst
the will of th other," 1. ., witn the force
usad stops shert of deadly risk and no third
person assis®s him. =~ 1976 Towa Legisl,

Surv. No. 4, col., 1, Ss. 901-9043 reierr:d to
in supr» notu 21 at 318 fene 70-85.
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Reoht (r 0nd in ta UK.

50

In B_l' ve R.id, a c s’ uwot of rop. but of
kidnappinz, th Court of App 1, Cilnlﬂdl Division
nas by way Jf obit r yu stion a’ ausb. nd's iLmmi-
nitv from ¥ p  pros cui .ons. Oa of th. issu s in
This ¢caS. Was Wh th 't « nau could b guilty of
kidaapping his own wif .ad ©h. court n.1d that hc
cen b, wn > his wif hed s perat.d from him or
wes col biting wioth WinlSl b pys g 4o cxpross

an opinion wh th » Mill.r52 ig . d:cision "whaich
would b uph. 1d - odAV¢”'53‘ Bus 14 did obs rve s

" npotion that a husboad ceay without
incurring punishm a%, tr..t als wif |, wh ch.r sh
b a s paLvh\Q wif or osh.rwis with any kind
of hoys: il fore: is obsol & ....% 54

It would s m %he! = Xempidon of +h husbgnd

from Sa off ac of vrep would no- surviv. ancth-r
cn.ll nyoound o agliuq Low.

Position i a f w oth r ecowtrl s

. —8Suvekal for. 19n ]UL isGic:ions 4llow pros cution
of husb.nds for rdép op sh ir wiv s. In uvh U.S.S.R.
ad sem of th cun r comuunisy Couutrl s, Tap. 1S

d fin d without ~ay » 7 r nes to mavital stalus.
Marieiig o, 1 fhos comtor s, 1s not coasid .» d %o
giv  th hutbeod tht o .ghe %o merital int. reours”

. R Ty e T

50. /1972/2 ALl ©.R. 1350 (C.4A. Crim.Diva.).
51. T™h. Coprth u-id:

Micr do w S any r «son why a wif- who
is n~ s paves d froa b husbeuad, should
lack wnis pr tretvion 2f th ceriminadl law."
Id. v 1353.

52.  Supre an . 17.

53, Cupr. 1 50 a-: 1352
M., d. ah 1353.
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55
once wnd for all. Th Swedish P n:l Cod. 4 fin-s
r<p i terms of a man forcing s.wXual intforcours.
on a wdnan by th us. of viol-ne or thrcat of immi-
n.at dangore How ver, "if in va w of the woman's
Tvlationship %o th man .o th crim. is cousid.r.d
l:ss grav.”, th n =1 off-gee¢ is call.d, “suxual
assault”, walch carxi:s a luss ¢ sanction :han repe. 56
Th: D=isnh Criminal Cod d-fin.s rapr as "int rcoyrs.
with any woman obzoined by fjlc wice, ™ ard this
nas b+ n int rprt.d by a Ddulsh cours ag b ing
applicabl. +» marital rape.o? Soush Austr.lia has
re nsly pass d a 1 gislasion which abardons this
x-mphion. 58

To coaclud , “h Joint Committ.# which sat
on "h: I.dvian Fopal Cﬁd. (A indm. t) Bill, 1972,
nas tek oo viow Hhen is COQur-"y to th- éﬂv-lopm'nt
s waenr . In -a werld and Lvoa 30 our sxisting
law in this r gurd. This am,“dm gt by th- Joint
Cormict intrencaes th maritcl stasus WX mpiion
in rep wishout r oz i1d -~ 0 whu g (.nd h.ne , the
sifcty) of vh wif .. To say #h- least, uh Jolou
Committ  dous no9: s 4 0 Aav. consid »-.d th
ratlos-l.s und.rlylag 32 X ampslon which e
outmod d, insuffici..,it in sh  cont-x% of mod. ra
1if. stylks within narrieg., =nd oppcos-d to %th-
prineipl. of eyuality b.tw..n th s X.s in marri.g
The-1. apprars *ﬂ b ne gond roason why a wifc who
is cohabitipg with 1 © ausband shoulé b. d.aoz.d
the protoction of th- criminal law in %his 1 gard.

o 8 30 300w 2

55«  Su¢ Livinah, 0a Rep and th Sanctity of
Matrimory, 2 Isru 1 L.R. 415 at 420-21.
Referr.d to in supra note 21 at 319,
f.n. 95.

56. Liva h, supre not 55 at 421,

57. Ibid.

58. ‘v n Davs, P b., 28, 1977; cit d in supra
not au 319, f. n. 85.
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The uxisting d.finicion of rap:. a. l.ast pro-

v ¢cts wiv.s b low th ag. of fift. a y.ars. On.
1+ puzzl.d by th rotrograd. am. .dm-nt that has
b 0 nad by the Joint Commifttew in this r.ogard.

It is submitt d shat the lugislaturce should
r-~-consid.r th: soci 1l d:sir-bility of abolishing
this . xvmp=ion and should icher complitely abandon
is or cr.a- an.w off ¢ +that might b callad,
"marital rep.", which would carry a lussar sanctidn
than for rap « War. th wif  1is b.low fif% ~n
y ars of ag-, h r cous nt could b. immat.rial
foir ¢he purpos s of th propos.d offorie: in oxder
to prot c¢iu child wivis who ar. a reality in our |
coun™ry in spit. of 1.gislaiilon against arly
Mdrricg.Se

koK Kk

*Wad hwa*



