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Under section 375 o f th e  Indian Penal Code, Sexual 
intercourse bjr a man with his own wife, the wife being 
over f i f teen  years of age, is n^t rape, even though i t  be 
fo rc ib le ,  a^aiqst her w i l l  or without her consent,! He. is , 
boyever, punishable under the Code for raping his own wife,

* ‘B.Sc., M.L. (Madras),  Research Associate, The Indian law 
Institute, New Delhi,

1. S.375i I.P.C*, provides;

”A'man is said to -commit "rape” who except in the 
case hereinafter excepted, has sexual ihtercoursp 
with a woman under circumatanCes fa l l in g  under any' 
of the f ive  following ca tego r ie s : - ’

I ^ i r s t Against her w i l l .
S e C o n d i V Without her consent, ■

■ Thirdl y W i t h  her consent, when her consent fes 
been obtained by putting her in fear or 

hurt*
« »• »»*

Exception:-* Sexual intercourse, by a. man with his own wife, 
the wife not being under f i f teen  years pf .age, -.is not rap^." 

I t  is not c^ear under t l i s  exae.pti'on whether any’ sexual 
intercourse by a man with his wife wl'o is below f i f t e en  years 
of age would amount to  rape regardless of her consent.
One commentator takes the'view that lack of consent has to be 
proved even then; Chitaley and Aopu Rao, 3 A . I .R. Commentaries j 
The Indian Penal Code 546 (2nd ed., 1975).

But another cofflffle.ntator takes the vie.w-that consent would be 
immaterial, given the fact  that the wife was below f i f teen  
years of age; NelsonfcThe Indian Penal Code 2025 (3th ed., ,1970). 
However, th e ’case cited by Nelson In support of his,yie>J, 
v i z . ,  Kartick Rupdu-v.- State , 1967 Gr. lVJ . M U  at 1413 
does not deal with""this''poTnt. Yet his view would seem to 
be preferable than the other, having regard to the object of 
this exception.

........2/-



2
i f  she is below f i f t e en  years of age . It  would seem that 
her consent would be immaterial in such cases, having 
regard to the object of this exception (to the exemption 
given to husbands from the offence of rape) which is to 
protect the personal safety of married g ir ls  below a certain 
age from premature sexual intercourse with the ir  husbands
with often disastrous consequences to themselves and with a
grave r isk  of Infant mortality fol lowing in its wake.

Unfortunately in this regard, while the Law Commission 
had proposed that sexual intercoutse by a man with his 
child wife ( i . e .  below f i f teen  years of age) should be taken 
out of section 375 of the Code and.be made into a separate 
o f f e n c e ^  the Joint Committee which sat on the Indian Penal 
Code (Amendment) B i l l ,  1972, has taken the view that 
sexual intercourse by a man with his own wife ,  regardless 
of her age, should not be regarded as rape. The Joint

.Committee has, therefore, deleted the clauses pertaining to
sexual intercourse by a man with his child wife under the 
proposed new section on rape in clause 157 of the B i l l f

Obviously the Joint Committee which sat on.the B i l l  
had not given deep though t  to the rationales underlying the 
exemption given to the husband from this offence or 
considered at length the changing trend towards aboli tion 
o f  this Special exemption in the wake of women's rights 
movement in the common law countries or the posit ion in this 
regard in c i v i l  law countriesj or soc ia l is t  countries of the 
world. This paper is concerend with those aspects.
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2. Under S.376, I.P.C,,where the wife is below twelve years 
of age the punishment is the same as that provided for 
rape generally, v j^ . ,  imprisonment for l i f e  , imDrisonment 
of aither description that may extend to ten years and 
f ine.  The punishment provided is milder where the wife 
is between twelve and f i f t e e n  years o f  age, being 
imprisonment of-e ither .description that may extend to 
two years or fine or both,

3, See Nelson, supra note 11 at 0025, The f i f t h  clause of- 
s . 3 7 5 , I . P .C , , whereby a m̂ n commits rape i f  he has 
sexual intercourse with a g i r l  below sixteen years of 
age, whether with or without her consent, also provides ■ 
a useful analogy in support of this vi^w,.

4. See the Law Commission of India, 42nd Report on the 
Indian Penal Code 277-78(June , 1971).

5, See the Report of the Joint Committee on the Indian 
Penal Code (Amendment)Bill, 1972, The Gazette of 
India, Extraordinary. Part I I ,  Sec.2, 543/15 and 
'543/80 and 81 (Jan. 29, 1976).
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Before considering those aspects, a few other 
joints of law in this-respect may be noted. Under the law, 
e husband c?in b̂  gu i l ty  of abetting the rape of his wife, 
regardless of her age, apd i f  he were present at that time, 
he would be'deemed to have cpmmitted rape i t s e l f  in spite 
of the fact  he is  ̂exempted fran-the offence i t s e l f  i (and 
attempt th e reo f )?  ,

However, as the law stands,.^a husband enhoys- 
Iramunity frpm a charge, of rape f>ve« though he has ffercible 
nbn-consensua.l sexual intercourse with his wife who has 
been l iv ing  apart from him whether byymutual agreement or 
under a decre^e of jud ic ia l  separation. In. such a case, thR 
marriage technioally subsists. The Law Commission did not 
consider' this to  be r ight .  -It cons id red ' tha t ' in  such 
circumstances-sexual intercourse by a man with his wife 
without her consent should be Dunishable as race.8 The 
Joint Committee which sat on'the Indian Penal'Code 
(Amendmeot) B i l l ,  1972, has viewed favourable the' introduc­
tion of ari additional explanation to the proposed new ■ 
section ori'rape tG-deem:a woman l i v in g  separately from her 
husband under a decree of ju d i c i a l '3eparation.--or_.by mutual 
agreement.to a wom.an other t ’rah'tha maf)'s-.wife fo r  .the' 
purposes o f " this , section. But the Joint'Committee has”'-' 
reduced'the quantum of punishmc:nt provided in this regard 
from a maximum of seven years imorisonment to orb of three 
ye^rs only.^ In this rrs.pect ^Iso, the Joint Committee has 
viewed with p a r t i a l ' t y  the position o f  the husband in 
re lat ion  to this offence.

6 r*S 7376 , ̂  I ."p 7c7 j" r'e a d wi t h s;109, I .  P.O., where the offence 
is  committed in consequence^of the abetment.

S .373. I.P.'C.', read with s,116^- I . p .C . , where the offence
- is not committed in ’ conse que'nce'' of the abetment.

S i375,I .P .C . , read with s*ll4^ I^P .C . , where the husband, 
was present at the time the offence is committed in 
consequence of the ^betraenti

a
7. In/case of ju d ic ia l  separation, as the law stands, a 

husband who has. sexual* intercourse with his wife against 
her w i l l  or without her consent may’be gui l ty  of 
Contempt of court, 'but i t  is doubtful whether he w i l l  be 
guilty  of rape^Chitaley and Appu R-ao, siipra note 1 at 
643.

8. Se- the t^w Commission of India, supra'’■note 4' at 277-78.

9. See the;.Report nf the Joint Committee on the Indian 
Penal Code (A.raendment) B i l l ,  1972, supra 'note 5 at 
545/15 ^nd 543/81.
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It  does not fo l low from the exemption of the husband 
from the offence of rape that the law regards the -wife as a 
thing made over to be* the absolute property of her husband, 
or as-a person outside the protection of the. criminal law.^^
The husband has not the absolute right to enjoy the person nf 
his wife without-regard to the question of safety to 'her,  as 
for  Instance, i f  the circumstances be such t t e t  i t  is certain 
deatih .to her, or that i t  is probably dangerous to her l i f e j l  
The _husband may by his forcilDle act o f  intercourse, bring 
bin?l»elf under any of the other provisions of the criminal ia|W, 
depending upon the indlvidus^l circumstances of the case, that 
is', having regard to ' the phusical conaitiotii of tbs wife, 
and to the. Intention, the knowledge^ the degree of rashness 
or negligence with wftich he is shown to have acted on the 
occasion in questioniS ' t

10. QuFe~n Empress v. Hurre'e' MohurT't^thee, I.L.R.' 18 Cal. 49~at~
32(1891) per Wilson, J. ~

The husband was convicted inthis case'under S.338,. I .  
P.O. (causing grievous■ hurt by doing an act so rashly or 
negligently as to endanger l i f e  or personal safety of 
others) for 'rapturing the vagina of his' wife aged eleven 
years and so causing the haermorrhage which led to 
death, (the jury acquitted him on other charges 5 at the 
time of this case the law of rape did not apply when the 
wife was over ten years of age.^

11. Ib id. See also, Emperor v. Shahu Mehar^b, A..I.R. 1917 Sind." 
42, The husband was convicted in 'th is  case under S.304-A 
for causing the death of his child wife by, a, rash, or neg l i ­
gent act of sexual intercourse with her (the g i r l  was ^bove 
twelve years of age but had not attained puberty; at the 
time of this case the law of rape did not apply when the 
wife was over twelve years of age)..

12. Thus, except for rape,_ a husband may be charged, with any 
of the fol lowing offences as might be applicable as a 
result of his forc ib le  sexual intercourse•

( i )  S.304,1.P.C.(Culpable homicide not amounting to murder) 
( i i )  S.304yA, I  .P.O. (Causing death by doing a rash or

begligent a c t ) .
( i i i )  S.323, I .P.O.(Voluntarily causing hurt)

( i v )  3.325, I  .P.O. (Voluntarily causing grievous hurt)
(v) Ss.336-338, I.P.C. (rash or negligent act which endangers

human l i f e  or personal safety of 
others; causing hurt or gri^'vnus , 
hurt by such an act )

( v i )  Ss.3526S58, I .P ,C. (assault • or use of criminal force
otherwise than on sudden and grave 
provocation: and upon such provoca­
t ion . )

( v i i )  S .377, I.P.O. (unnatural offence).

-  4 ^
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In the U.K.

As the exemption o f  husMnds’ from nur lav of rape is 
tased on a aoninon law princlplfc, an enquiry Intn the position 
of English law in this*respect at pTesent.irfoul'd be relevant.. 
Section 1(1) of the Sexual* Offences Act, 1966 provide's:

" I t  Is an offence fctr a man to rape a wonan.”

The maximum punishment for the offerlce Is l i f e  
iraprisonment^\ As, the Act does not define the offence, one 
has to  look to  the ccmmon law <1.eflnition of i t . “  Under common 
law, a husband cannot be guilty of raping his w i f e . I t  was 
stated by Mattew Hale;

"The husband cannot b? guilty of a rape commited by 
himself upon his lawful wife , for by their mutual matrimonial 
consent and contract the wife ha-s given herself in this "kind 
unto her husband, which she cannot re t ra c t . "  15But a husba,nd 
may be convicted a‘s a secondarj^ party to  a rape committed by 
another on his wife a As Mathew Bale puts i t :

"The in marriage she hath given up her body to her 
husband, she is not to be by him prostituted to another,''

-  5 -

13. Under s*37 read with'sch/S'of the'Act^
14. The traditional def in it ion of rape Is to be found in

Archbold 's  Criminal Pleading, ' Evidence and, .practice para 
2 8 7 l l3 ^ h  edi j 197317 '  ' -

"Rapt consists in having unlawful sexual intercourse 
with-a woman without her consent by force, fear o  ̂ fraud." 
The term -‘unlawful', in: th is ,• context means sexual In ter-  ' 
course outside the bonds of marriage . ‘,f; See Smith and, Heg=tn, 
Criminal law 288 (2nd ed,, 1969):

15. 1 Pleas o f  the Crown 329. No authority is cited by Hale
for this proposition. In_R. v. Clarence, 22 Q.B.D; 23.
(ISas), this matter was,' considered by way of obiter by' 
the 'court of Crown cases Rfserved consisting of thirteen 
judges iSfhose views d if fered conside-rably-. W il ls ,  J, 
stated that he was not' prepared to assent to  the 
proposition.that rape between married persons was 
impossible A.L.Siliith,'Stephen, and fewkins, J .J . ,  
seem to have accepted the tradit ional  view though 
their judgments .are not clej^r on this point. Field and 
Charles, J.J . ,  ’expressed doubts in this regard.- See

..the comment by Morris and Turner in 2 ^niv.^Q.L.J, at 
256(1952-’55). I t  follows that a husbaind'Cannot ’ be 
guilty  of. an attempt to rape his wife.

is .  Ibid. See R. v. Lord Audley» Lord Gastlehaven's Case.
(1Q31) 3 Stete Tr. 40TTH7ti.):. ' ^
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Though the husband has the right to enjoy the person of 
his wife, nevertheless he is not ent it led  to use force nr 
violence for the purpose of exercising that r ight .  I f  he does 
so, he may make himself l iab lr  to the criminal law, though not 
for rape, but for whatever other offence the facts of the 
particular case warrant. Thus, a husband may be gu i l ty  of 
wounding or causing actual bodily harm to  his wife or of 
assaulting her.^?

Where the coUple have separated whether under an order 
o f  Separation or by mutual agreement with a non-molestation i 
clause, the exemption of the husb?ind from this offence would ' 
cease to apply. * in R* v. Clarke.38Byrne . J. held that although 
as a general proposition o f  'iaw a husband cannot be gui l ty  of 
rape on his wife, yet where the just ices had made an order . 
containing a provision that a wife bo no longer bound to 
cohabit with her husband, the consent to marital interc'^urse 
impliedly--given by the wife at the time of marriage was 
revoked thereby and the husband jo such a case was not 
entit led  to have intercourse with her without her consent, 
with the result  that he could bf' gui lty  of rape.

19
In R. v. M i l l e r . lynskey, J. held distinguishing the 

Clarke ease , that the fact that a wife had l e f t  her husband 
and had presented a petit ion for divorce did not amount to a 
revocation of the consent, to  marital intercourse- impliedly 
given by her at the time • of the marriage, and as the implied 
consent had not been revoked either by an act of the partlP.5 
( l ike an a‘greement to separate containing a non-molestation 
clause) or by any order or decree, the husband could not, be 
guil ty of rape but would be guil ty of an assault occasioning 
actual bodily harm'r'^

17. See ~ R 7 T ~ >5Tfer.(1954 J2 A l l  B.R. 529 at 534, pe'r"~Lvbske'y
' j . , ' (R .v .  Jackson ( la^ l )  1 Q.B.671 was followed in this

case). See infra note 20.

18. (1949) 2 A11E.R. 448-49 (hereipafter called the Clarke
case). '  

iq .  Supra-note 17 at 583.

20. See Bromley, Family I/iw 97 (4th ed. , 1971) who c r i t i c i z e s  
this decisi'^n as fo l lows:

" t t ' i s  d i f f i c u l t  to see lo g ica l ly  how this can 
be, for I f  the wife is deemed to have given ah 
implied consent to intercourse, she ought a-lso 
to 1:e considered to havf given implied consent
to  any act connected therewith and her cbns^nt
should clear ly be a 'deft nee to  a charge of assault .” 

But he admits that
'‘even,-though lo g ica l ly  unsupn'^rtable , the' decision--is 

c learly  consonant with the'change,d .vi^ws of. the w i fe 's  
status in the present century.”

- 6 -
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Both these cases saem to  be founded on a l i t e r a l  
apnlication of the implied consent rule rather than on 
recognition of the des i rab i l i ty  of eliminating the exemption.

In the .Ui&.A.

I t  would be interesting to eifemine the position in this
regard In the United States of Americaa; which has also
adopted theconmon law. The husband^s immunity from a charge 
^f rapCpWas f i r s t  jud ic ia l ly  recognised In Commonwealth v. 
Fogarty. The immunity was sta tutor i ly  recognised-in a 
number of states. As one writer points out:

"Twenty-seven states provide In the rape statutes 
for the husband's immunity. -Nintf-cn of these sates include 
this Immunity in the de f in i t ion  of rape nr sexual assault. 
Eight other states have separate statutory exemptions. In 
the states that do not provide fo r  the exemption by sta ’tutgg 
the coram'dn law rule, has, been applied in marital rape cases.^

ĵ The s.̂ me writer also states:

” In bine staj-es which, have a statutory exemption, i t
does not apply to certain married persons- l iv ing  ap:>rt. In 
Colorado, i êw Ha^npshire'.and Oregon, i t  is  su f f ic ient  th^t 
the spouses merely be l iv ing  apart for the immunity not to  . 
apply* In Michigan, Minne=sota, and Nevada, the husband and 
wife must not only be l i v in g  apart, but one of them must 
also have f i l e d  (a suit )  ' for divorce or separate maintenance. 
Finally,:  in Louisiana, Jferyland, and North Dakota, the 
exemption is not available i f  the parties 'are 'separated-by 
a judic ia l  decree,"  23

21, 74 Mass, (8 Gray) 489-90(1857). This decislon was based
on Mathew bale 's  st  tement alone. This case is cited in 
the note on the I ^ r i t a l ’Rape Exemption, 52 N-'.Y.U..L.R, '
3ns at 307 (1977). ' -  -  -  -  .

22, Note on the Marital Rape Exemption, supra note 21'at 
308. (Foot-note references in the .passage are omitted 
here). Nineteen sates are s i lent  on the question of 
this immunity, but the common law rule is  considered to 
apoly - See Annot., 84 A.L.R. . 2d.,.1017, 1019(1962).
As regards the remaining four states^ seê  infra note ■
46 and the test  thereto..

23, Supra note 21 at 318-19. (foot-note references in the 
passage are omitted here).
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The Model penal Code's def in it ion o f  rape also 
exempts husbands However, in at ieast four of the states, 
the exemption has been given up either t o ta l ly  or part ia l ly  
as w i l l  be re ferred to la ter .

Rationales for the exemption

Consent rationale.

Several rationales have been iiuggested to  jus t i fy  
the husband's'immunity from rape of his wife . The foreiiKjst 
is the implied-.consent rationale advanced by Matthew Halef^
In tjie Clarke case, Byrne, put i t  as follows-;

The r.eaaon is that ort marriage the wife consents to 
the husband exercising the marita l  rip.ht of intercourse dui'ing 
such time as the ordinary re lat ions created by the marriage 
contract subsist between them. The marriage r ight of the 
husband in such circumstances ex ist  by virtue of the consent 
given by the wife at the time of the marriage and not by 
virtue of a consent given at the time of eac-h act of in te r ­
course as in the case of unmarried persons." 26 S ign i f i ca t t ly  
enough, outside the context of rape, no authority exists" 
for the saying that marriage implies consent to copulation

24, See A .L . I . ,  Model Penal Code, s . 213, 1, rape and Related 
Offences (proposed O f f ic ia l  Draft, 1962) which states:

" ( l ) Rape. A male who has sexual intercourse with a 
female, not his wife is guilty  of rape i f ............"

" (2) Gross Sexual Imposition.
A male who has sexual intercourse with a female 
not his wife commits a felony of the third degree 
i f ( e m p h a s i s  added).

See also s . 213.6 which is generally aoplicable to  
art .  213.

S.213.6(.2) states:

"Spousal Relationship.Whenever in this Art ic le the 
def in it ion of an Offence excludes conduct w.ith a 
spouse, the exclusion sha l l  be deemed t o extent to 
persons l iv ing as man and wife,  regardless of "the 
legal status of their relationship. The exclusion 
shall, be inoperatrvF• as respects spouse l iv ing  anart 
under a decree of judic ia l  s epara t ion . (em phas is  
added).

26, See the text note 15 and the note.

26, Supra note 18 at 448.
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2 7at a l l  times. Besides this retionale is not consistently 

and lo g ica l ly  applied in such a way as to deprive a married 
woman of the protection of the criminal law t i th  respect to  
crimes other than rape that a 4iusband may commit In the 
course of sexual a c t i v l t y ?8 Even i f  this rationale was

27T~The c i v i l  law recognised the right of a wife to withdraw 
her consent under certain circumstances. She is not, for 
instance, bound to submit to Inordinate or unreasonable 
demands by her husband.' ' ' ■ ;
-Bromley, Family Law - lo l (3 rd  ed. ,  1965), See also 
Holborn vrHo lborn, (1947) 1 A l l  E.R. 32.
A wffe may"also refuse intercourse because her husband 
has bef--n gui l ty  of a matrimonial offence, which she does 
not wish to  condone, or because he is suffering from a 
venereal disease,
- Foster V. Foster. (1921)p.438.
I f  the husband should force sex upon his wife under the 
circumstances,, he would be gui l ty  of marital cruelty^ a 
cause for jud ic ia l  separat ion . ( I t  is  submitted that this 
would-be the case even under the Hindu Iferriage Act 
1955, See f e l l a ' s  Principles of Hindu Law 723-(14th ed,, 
1974).
The c iv i l ' cases  echo the d ist inct ion drawn by Hawkins,
J. in his 'dissenting judgment in R.v. Clarence. si^rg 
note 15 at 51, between what a woman is assenting'to 
upon marriage and what she is not-that is ,  she Is. .. 
assenting to  the act of sexual intercourse, but-not to^  
another act which is dangerous to  her health under the' 
circumstances.

28. Interestingly enough such an argument was put forward in 
R.v. Clq.rence, supra note 11 and two' of the* judges conceded 
that i f,  a husband could not be gu i l ty -o f  the rape of his 
wife because of an implied consent at the inception of 
the marriage, then he could not be guilty of ah assault 
occasioning actual bodily harm so long as the injuries 
resulted, purely from the intercourse as in this case 
(transmission of gonorrhoea) per Wil ls , at ;3̂ 3-35 and 

•Stephen, J. at 46. - But the majority decided that thpre 
could be no offence because the S/ife had actually  
consented t o  sexual intercourse in s pite of the unhealt.h- 
ful results growing out of i t .

See also the crit icism of the leaner case, by Bromley  ̂
suora note 20, by the same lo g ic .  See further, supra 
note 12 for a l i s t  of offences that a husband might 
be guilty o f  under the Indian Penal Code connected 
with his sexual a c t i v i t y . ’

,10/-
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ju s t i f i ed  when i t  was f i r s t  art icu lated : i t  is inconsistent 
with the p r e s e t  day acceptance of egalitarianism in sexual 
relationships. It  seems unreasonable to infer that'upon 
marriage a woman intends to fflake her body accessib]e to her 
husband whenever he wants her.. By marrying she probably 
indicates that she w i l l  consent to intercourse but she also 
probably bel ieves that she can refuse intercourse at any 
given time “(thougb- not for a continued period l e s t  i t  amounts 
to  c ru e l ty ) .31

There ought to be mutual consent by the husband and 
wife for each sexual act . tdr I f  women are to be equal 
marital partners j sexual intel'course must be mutually 
desired and not viewed 'aS a "w ife ly  obl igation" which she 
has no r ight  or power to retr&ct froip.-32

Legal status of wife ra t ionale

The exeraiDtion originated a-lsofrom the trad it ional  
notions regarding ths status of the wife and of the purpose 
behind the rape law. The wife was t rad it iona l ly  considered 
to  be the chattel or property of h‘. r  husband. The purpose 
behind the rape law was to ensure the "masculine pride in 
the exclusive possession of a sexual o b j e c t . "33 Virg in ity  
and marital chastity were, therefore , cherished values that 
were sought to.be protected against the often unprovoked, 
unpredictable and highly brutal attack which, in ’ tur, called 
forth vengeance,^ Rape invariably damaged the reputation of 
ths victim. I t  destroyed the acceptabil i ty  of an unmarried

29. This is  an assumption of doubtful v a l id i t y .  I t  is worth
noting, however, that in Hale's time a va l id  marriage
could not be dissolved, except by death or by a private 
ict o f  P.arllament.

See the ff i l le j :  case, supra note 17 at 530 where 
Lynskoy, J., pc^nts out that though there hqve be?n 
departures from the olden view of marriage, Hale's 
proposition with regard to ths exemption of the husband 
from a charge of rape o f  his wife has not been overruled.

30. See L.J. Weitzman, Legal Regulation- of I'larriage ; Tradi­
tion and Change 5 62 1159 at 1222 (1974).

31. See note on Race and Battery between Husband and Wife,
6 Stan. L.R. 719 at 722 (1954).

32. See note on the .ilarital Râ oe Bxemntion, supra note 21
at 331. ‘ —

33. See note on Forcible and Statutory Rape, 62 Yale L.J.
55 at 72 (152-53).

34. Supra note 31 at 724.
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g i r l  as a bride. However, within the ordinary marriage 
relat ionship, where the p;=irties have been intimate, fo rc ib le  
sexual intercourse without the consent of the wife was not 
looked at as rape, as the husband would only be making use 
of his property*

Akin to the t rad it iona l  notions regarding the status 
of the wife was the common law r^rinciple of unity of person - 
that upon raarrj^age a wife fs legal  ident i ty  merged into that 
o f  her husbandf^ Thia’ concept of a married woman made rape 
by a husband impossible, since he cannot rape himself.

These legal  f ic t ions  which treated a wife as husband's 
property or his other half ,  have bepn discarded today in 
most are,«is of law. Marriage is now regarded as a partner­
ship in which both husband and wife share equal r ights.  The 
purpose * f  rape law can now be considered as one of protec­
ting a Woman's personal safety and freed cm of choice than 
as one o f  protecting male interests in woman's In te g r i t y .37 
Therefore, the exemption of husbands from the law of rape 
could be given up no#*

Problems o f  evidence rationale

The d i f f i c u l t i e s  of proving a rape charge as -between 
husband and wife j and the poss ib i l i t y  of a fabricated 
complaint by the wife against the husband-have..been advanced 
as reasons for the exemption. While i t  is ti'ue that the 
status o f  marriage gives_ r ise to an inference o f  consent, 
yo,t that by i t s e l f  is not a su f f i c ien t  reason to preclude 
a wife from preferring a charge of rape agattiiit her husband 
i f  <dtoi would', The law does not, fo r  instance, bar a woman 
who is  sexually familiar with a man from preferring a charge 
of rape against him, though consent could be inferred even 
in that case owing to  previous sexual re lat ionship .^8

3^7~'’The demand that a g i r l  shall  bring with- her into
mrriage with one man no memory o f  sexual re lat ions with 
another is a f t e r  a l l  nothing but a log ica l  consequence 
of the exclusive r ight o f  possession over a woman which 
is the essence-of monogamy..."
4 Freud, Collected Papers 217 (Re vie r e 's  Transl.1925)

3S, See 1 , Blackstone, Commentaries. 442;

The very being or lega l  existence of the woman is 
suspended during the marriage, or a t least  ,is incorpora­
ted and consolidated into that o f  the husband; under whose 
wing, protection, and cover she performs'everything,”

37. Noli on the Marital Rape Exemption, supra note 21 at 
311,

38. m. at 314.

- n  - ■
36

........12/-
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Similarly th poss ib i l i ty  of 'a fa ls .  complaint 
■by a sciT, ming wif_. or h r usizi ĵ t.i ulirt.a't of prose­
cution i'O obtain'‘a favourubl, prop; rty S ’t'clcnrnt 
from %v  iTiusbarjcl upon dlvorc.., i s  riot a convincing 
argura.ut as r''; is  not consist nt vxx.̂  th,. f^ct t..at 
s!i could s o i l l  f i l ^  complaints against 'n'x husband 
for .cri ia .s  ot'aCr th^n rap-,.39 shoald also b .  
■bornt. in mind that i f  i t  is  d i f f i c u l t  fo r  a w i f -2 
to prov-. a-chargf of rap^ as £:ainst h r husband, 
th-.n th. '. abandoning of th- - Xfnptior] would c- rta iniy  
not b' a strong; AA7̂ ..apon in thp, hands of a v^^ngcful 
\'jift. 40

R c o i i c i l i f  t ion rationr^l-

Anoth-r .r asou put forward in support o f  th; 
vXCFipt;ion i s  that incr. ’-m ar i ta l  r t'.p- pros 'cu t  ions 
would pr-v .n-*- r  ̂c p i i e i l i a t i o n f o s t .  r m ar i ta l

39. I b i d . AJ;.d.r th lijdic.n P - a ; l  Code, -j husbfnd 
fli'ay b “ convicted o f  assault or us: o f  cr iminal  
forc '.  (s .  352) or of an unnatural off .uci-
( s .  377) upon his wif.  — offv.ncv.s which 
i 'qu.' l ly b-ar th p o s s i b i l i t y  o f  f a l s i f i c a t i o n / ^

40. Ib id .  Pc',. f . n .  55 th .r i . in .  I t  i s  a lso  a f a c t  
that rap- pros cutious ar o f t  .n mov shf^i-ful 
f o r  th-j v ict ims bh^n f r r  th. duf. ndants."’ A 
fv/minist w r i t  r points outs

"/W/hil. n success fu l ly  convinc-.d each 
other and us that wô n r. cry rap'- wir.h cas and 
g l ’X ,  th> r' ..Rlity of r e p ' ' i s  that victiraizGd 
WOE' n hav alvjj.ys b” n r luctant to r port the 
crim and s-.t k̂ l - 'sa l  jus; ic_ - -  b caus o f  thr 
sham of public cxposur b" caus-. of th  compl x 
doubl ■ standard ’-hat. m^k'S a f  mal f^ 1 culpabl. 
v,v a r sponsible,:, f o r  .any .act o f  s.rxual agg- 
r^^ssion commict d against hv-r

S. Brownmill .r, A>̂ ;aiust Our v f̂ill ;  M-. n, Wom.n 
and Rap- 387 (1975).

I t  would sv-ra that ih r.-̂  ̂ must b . vasi>.r 
ways o f  b lackmail ing.



discordj which is  against tiie policy of th? law. 
This rc^ason is  also inconsists>nt with thQ lack of 
immunity for  th"r husband as r..gards oth(;,r offenccs 
he may commit in this conncction* I t  also prosura^-s 
thv- cxistcncc of marital harmony, which is  not 
valid as th-;.- truth remains that such a charg'j 
against th«= husband w i l l  not bv. prwf^rrod unlwss 
th‘ coupl( ari- soparat:..d or marital discord has 
long characterised th-. r».lationship. 42

-  13 -

41

AlttirnativL. rcmgdy rationale

Finally ,  it. is said that assault and battery 
(criminal force )  laws provide adeqaatu protection to 
th.: w i fe ,43 arguracnt assunos tho va l id i ty  of
thv o:!fGmption wh.n in fact the qu-stlon"Should be 
why allow i t  at a l l . '  Nithout doubt, this exemption 
is outdaitv'd . "Th-'' fact th.it rap- occurs in a marital
context do...s not f  f  jct the interests involvrd. Lik ,̂- 
wist , i t  should not a f f . c t  ohv'> protection". 44
fore,  a f a i r  considor'.it ion of the dangers involved 
in forcible^ sexual intercourse without the cons.nt 
of th^ wifv.n and also mod'.rn lif 'jstyl^.s within marriag; 
make it- necc-ssary to abandon this exemption.

41. "Forcible rap.-, b^twwn unraarri^^d persons i s
th- culmination of a d.’sir^ whose very inception 
is disapproved; bv^twe.n marri<.d p^.rsons i t  is  
a loss of control over an explosive but ..ncouraged 
situation” . — supra note 31 at 725.

42. Ifet on th .̂ Marital Rapi, Exemption, supra 
note 21 at 315-16.

43. Supra note 31 at 719, 725-28.

4:4. Supra note 21 at 316.



-  14 ^

H'^ocnt dQv> l̂opm ^ 'cs in th'. U .S .A .

R< cci.itl y  publ-ie and "'3 u d ic ie l  opinion iiavc 
btgun to r. cognizc tla- inadequacy o f  thv^sG rational ',  s 
f o r  holding on to  th is  .x^^mption in th* pri.s nt day.
Th vxcmpr.ion was ^ivcn up iu th rv^c.nt re v is ions  
o f  th^ rap laws o f  routh Dakota, Delaware and Haw-di, 46

45

South pfkotc, has corapL t . ly  clirninatud thc  ̂
reqijirv-mbnt in th off^ac.. o f  rapt, that th. v ict im 
bv. a fr.mal ciid not th> w i f ;. o f  a p? rp>'.trator, 47 
D,.lawar« now c l a s s i f i  s rap. in two ,d'-'2gr j .-s4 R-pc, 
i s  in  th-. f i r s t  d •■̂ r. . i f  th. v ic t im  is  not th 
d .̂f ',ndant’ s voluntary s o c ia l  companion on th^ occasion 
of th crinv and had not prev ious ly  perraitt;. d him 
s .xual contact.  Marriag or pr vious stiXual contact,  
howLV.'r, r^ducGS thv offvric- to th s.cond .

45. Sut £)‘„at. V. Sinith, No. 1600-75 (Essex country c t . ,  
N .J . j  Jan.,21, 1977), a cas' o f  mdrita l  rape 
wh> r: th'. court s trong ly  dis.'pprovad o f  th,. 
husband's imraunlt / from rap on his w i f e ,  
though i"'- did apply th' ru l  ..

S- . i.lso Pcopi. v. Hartw 11, No.75-091591-FM 
(¥aynj Country, Mich.Cir .  C i t . ,  Mar.,16,1976) 
r'nd Stat' V. Bateman, 113 A l z . 107, 540 p. 2d 
6 (1976).

Th..sc two cpsos, though th y do not d^'el with 
spousal i.miunity in r->p , y-'t r.-.fl ct a ju d i c i a l  
awsk ning to vĥ  vi.,w ’ hat womtn ar no long *r 
1 g a i l y  bound io  a sexual ly  subs;.rvi nt r o l e  
in marriage.
S f  supra no';  ̂ 21 at 320-22, wh.jr.. th above 
Cd:S s yr: fv.f-„rr<.d to .

46. supra n^tc. 21 at 317 and th foo tnot  ;s there in .
Th. p r io r  d f in ir . io i is  o f  rap-, in th laws o f  South 
Dakota and Dtlawar. had . x p l i c i t l y  provid.„d f o r  
’chf husband's iamunity. Th' rap^ law o f  Hawaii 
did not e x p l i c i t l y  r ^ f - r  to tho .xamption :arli^^r. 
As r-^.gards ch.. pos i t ion  in Iowa, see in f ra  not .̂- 49,

47. S.D. Compiled Laws Ann. ,  Ss. 22-22-1 not-, (supp. 
1976); r-J’v rr :u  to'~rH"supra note- 21 at 317, 
f . n .  74.



degroti. Hawaii also c la s s i f ie s  rap.j in a mannsr 
similar to Delawaro. It ,,  howcvv.r, d i f fe rs  from tiie 
Delaware st-jtute as regards f i r s t  d=igr^ rap<. in two 
rtspc cts ; ( i )  tlii  ̂ rap. is  c lass i f ied  as f i r s t  dcgrst:
I f  thfi fGraalt. ^as not p,.rmitc;fcd 'ch- agrossor sc-xu.'l 
contact wit!iin t:i pri;.vious twcrlvb months; and
( i i )  r^gardlc'ss' of w!iirt!a.,r th. malt, and f?-.niale art 
voluntary soc ia l  companions, t'a ‘rtp i s  c lass i f ied  
as f i r s t  d&grcc; i f  th., mal... in f l ic t s  serious bodily 
injury upon fat  fotaalb. 49

48. Dt l .  Cod.,, t i t .  l l j  Ss. 763-764 (Supp. 1976).
I f  the dtif:-ndant in f l i c t s  s-.rious physical,  
ra ntal or t-motional injury upon tho victim, the 
rapu is classifi . :d as f i r s t  degree regardless  
of th^ rolatioDjhip of th victim and -chf- 
dc'fvndant — i b i d ,

Rrip .in ch- f i r s t  dcgr b is  c lass  A fr.lony 
punishabl by l i f d  imprisonm nt' and rape in 
th Sscond d̂ :.gr f̂c i s  c lass  B ft^lony punishable 
by ohrv to th i r t y  y-,ars impr isonmcnt, R « r r - d  
to  in supra no tv- 21 at 317, f  .n. 75 and 76.

49. Hawaii P nal Cod-, Ss. 730 (1972) (t,'iiiphasis 
addcrd 'to show th d i f f . rf^ncGS) .

In lowi.;, a husband may be prosccut^id fo r  
cv:rtain ' 's-xual abus.-s" of his wife, Th'-.re. ar%’ 
thrf-vc dcgr riS of s-^xual abuses, only one of 
which ;-jxt.mpts separated spous'.^s. A husbfnd is  
s t i l l  fciXvrapt from a chargi; of s.-^xual abusa 
for  an act m‘> rely "donv. by forc& or against 
tht. w i l l  of th othiT,” i .  . , wh?n tho force  
us^d stops short of d^^adly' r isk  and no third 
person assises him. — -1976 Iowa L^g is l .
Surv. Fo. 4, col.  1, Ss. 901-904; reforr 'd  to 
in' supr- '̂ note 21 at 318, f .n *  79-85.
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R GvUt l.r nd in t.i U .K »

50
In R g . V. R..id , a c 'S' ijot j f  rvip ,̂ but o f  

kidn-ippin;5 , th Court of App 1, Cr in lnt i l  D iv is ion  
has by o f  obi'c r  ̂u sr.lcrj d a bLUsb.nd's iramin-
n l t v  from r p pros cut.-ons. Oj . o f  issu s in
t.Uis Ccis. WdS w:i t b ' r  mau c-^uld b g u i l t y  o f  
kidiicippiiig his own w i f  -■,nd court Id v.liat be
Cr-.'n b , vjb ‘'b bis  w i f  b^d s p^rat-d from bin or 

s cob.bit.m^i vv-.b b ia .51  j,.  ̂ cxpr .ss
an opinion wb .tb r M i l i v r52 i g  . d^:Gifciion "wbicb 
would b upb. Id -'odayi'* t)3 3 ,̂-, obs-rvv: ;

”Tb notion tbat a busb-'nd c..n, x; itbout
incurnnri punisbm n"-, t r  ■ t b is  ulf , wb '•b>..i'‘ sb
b' a s, p;arc,’-;,.d u i f  or o:b^r>/is . wiub any kind
o f  bos ’ i l  f o r e  i s  obsol  u 54

I t  would s 111 '-,hc ' b̂ xrnp-i.ion o f  tb busb^ nd
from VH' o f f  no o f  rr-p i^ouid no. sa rv lv  . another '
OTx^ll ns ■ und r Lngli&b IcW,

P o s i t i o n  ixi a f  w otb r couijtr i  s

. •-'S;;vtTral fo r - ign  Jurisdic ’ ions .illow pros cut ion 
o f  bUbb.ndq f o r 'T o p  on :.b i r  wiv s ,  lij -i.b U.S.S.R. 
8'id som of tb (-'.a r coamunist coUij’cri s ,  rc\p- is
d f in  d wi' bout ,iny r f  r nc.-̂  to naritc*! stu'’ us.

tbos co ' iu t r i  s ,  is  not consid .r .d to
s i v  tb bu -̂bcfjd tb". i -pbc to  m ar i ta l  in tv r c o u rs ’'o —̂

50. /1972/2 111 3.R. 1350 ( C. A.  G r im .D ivn . ) .

51. '^b- Coir-t b^'id;

"Per- do w s any r  iSon wby a wif- wbo
i s  n" s par.'i' d from b r busb^^nd , should
lack  T.bis pi ' . ' c t ion  c f  tb  cr im ina l  l a w . "

•0 1353.

5 2 . Supra no . 17.

53. Supr. n 50 a ' 1352

54. Id .  at 1353.
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oncb und for  a l l .  Th P n.;l God. d - f in - s
Tcp in ot-.rms of a man forcing s^.xual ini-..-.rconj:-s.,
OD a woman by t!i us... of vioL. nc or thrta'c of itnml- 
n.iit ddng.r. Iiow v^.r3 " i f  in vii \] of tho woman’ s 
rclationsliip to I'nan . . .  th crjjn: is  cojisid.^r^-d 
1 -;ss g rav - " ,  th n ■'!i' off-ncc- is  c a l l . d ,  ’‘s-^xual 
assault ’’ 5 yHicln. carr:!. s a less r sanction Ghan r;',p. . 56 
Th-̂  D'.ois^ Criminal God d'jfin.;;S rap. as "int rocours. 
with any woman obr,..lnv,d by fore  ., '-tc.,*' and t.iiis 
iias bi- n int- rpr by a Danish court as b Ing 
applicabl -'-o marital r a p e . 57 gou'uh Austr. l i a  has 
r;,.c ntly pass .d a 1 gislaT,ion which abarjdons this  

apt ion. 58

55

'T’o conclud , -'-h Joint. Commi bt. r- which sat 
on '-h: I:.d\an P .ua l  God, (Am;nda,nt) B i l l ,  1972, 
uas tak n a v i 'w  thr^, i s  contrary  to th ■ d.,v-lopm'nii 
■i.ls .w , in M wc: r id  and \..v n to our 5Xisv;ing 
law in th is  r gurd. ^his am ĵdm nt by th ■ J ' ) int  
Gonimict ;ntrtnch^,s th m a r i t c l  sta'-us .x mp:ion 
in rap wl^hout r g id - o i.g.. (..nd h. nc- , th-j 
s-.jifcty) o f  th w i f  .. To say *".h ‘ l e a s t ,  th'. Joint 
Gpmrint.-’c dô . s noo s .n o hav., cons id r'.d th 
rd'ijio i.-'l. s underlying t.i Xv rap ;-,ion which ar. 
outmod d, insn.ff ici-. .ji: in th cont-x t  o f  raod.i-i] 
l i f , .s ty i . , ;s  w ith in nar r iag . . , and oppcs-d to th- 
p r inc ip le  o f  {-/quality b-tw. . n th. s x-s in raarri..g 
Th>-r. appears to b no go:-d reason why a wif< who' 
i s  cohabitxng w i t h  h r  hu bb «nd  should b..-. d , n i , ; d

the p ro te c t io n  o f  th-. c r im ina l  law in th i s  r gard.

55. Su’.-' Livrn^ih, on R<̂ .p and th Sanctity o f
Matrimony, 2 Is ra  1 L .B . 415 at 420-21. 
R..'fv-;rr. d to in supr-.; not.? 21 at 319j 
f . n .  95.

5 6 . L iv  :n h, supro> not 55 4 2 1 ,

57. Ib id .

5 8 . S* V n Days, F b . ,  28, 1977; c i t  d in supra 
not ^ t  319, f . n .  95.
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Tli.< -vXisting d..f ini cion o f  rap ; a-o l^ a s t  px-o- 
r cts wiv,-s b loxj th ag , of f i ft . ,  n y , a r s .  Oij- 

puzzlvjci by' til Tvtro^rad- dm. udm-nt that iias 
b-.- n nad by tiif. Joint Corarnittwj in th is  rv gard .

I t  is 
r-,-consider  
til ls > Xt'mp'"; 
lu  or c r -a -
'*fflcirital I’ d
than fo r  
y o-rs of ag 
fo r  cho pur 
to prot et. 
country in 
fflarrio';fi:,_s.

S'jbmitt d ;:hat thf 1 jg is latur. ' .  should 
th-: s o c i  '1 d; s i r : b i l i t y  o f  abo l ish ing  

ion and should itihcr c o ra p l ; t t l y  abandon 
a n'.w o f f  îC that  might b c a l l c d j  

p , " ,  which would ca rry  a luss-jr sanction 
p . Wh-r. th wif-  i s  b ^low f i f t -  '.n
■ , h. r co.is nt could b. immat-.rial 
pos s o f  th  propos>.d o f f  jnc j in ord-.r 
ch i ld  wiv: s who ar . a r c 'a l i t y  in our 
spit... o f  1. g i s l a t i o n  aga ins t  vjarly

*Wadhwa>f=


