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Ths problem of th. ¢xtent to which criminal
law is to be us«d for r:gul.ting beh.viour =% awmst
scale required for socicl ch~ngs 1a modern sodéicties
smphesising social justiice is a raging cont.mporary
controversy in th: whole of ths common law world.
Issuers like homos.xuality in privat., fr ~ permission
of abortions, abolition of capital punishment and
raccnt de~emphasising of mens rtve «nd morsl responsim
bility in the defianition of crim=s arc some woll known
issur s being discussed nd debatzd both ia th=z national
as well as international sewctors, The d-bate can
hardly ever be conclusive on' way or th+ oihsr bacausc
it involves complex is:zu-s of valurs about which
differing vicws will always b voicsd. Som~ of the
many r<asons are discussed b. lows

1. Ths classification of law into civil ¢nd crie-
minal has all along rested on th. :mphasis of moral
factor and ethical considerations of r<sponsibility
of e wrong do<r for hlis wrongful conduct. The dz-
cmphasis on moral re~sponsibility would t.nd to abolish
the distinction and thus breing about vagueness and
amorphousn=ss in th. concept of cerims itsclf., It is
possible that tae cmphasis on moral zl ment is

r tained while defining a crim: but it should be left
out or softened whil. corisidering sdward of punishment
t0 Lhe eccus:zd. Modern thinking by criminologists

is veering round this view. Dapis Lloyd in his

tidaa of L w" (1973) has mads this suggestion and

it has merit b.ocausé it reconcilss humenitarian and
social d f.once p rspechtiv-s whil: maintaining the
nzecsxssity of clerity of definition of crima.



- 2 -

2s Th- range and ccverege of mod ra criminal
lew ia v ry stats hus increas d so mueh thet n w snd
0w b(,cv;our, about the culpability of which r:ason-
able debate 1s possibl , asc being recogniscd by the
ruling elites without much though® and discussion

b cause it h-1ps to furth r the interests of thair
class. Th¢ wzll accsptsd classical crim=s no body
argues about, what is heing argued about and dise
cussed 1s the advisability of including niw and
doubtful arsas which cen be left to b. regulated

by morality and public opinion. This trend is
~vid:nced by r-cant controvirsi.s by Bart and

Devlin ov.r -nforczment of murals tarough criminal
law a.d the issue raisad by the Lodiss Dirscetory's
case of 1962. Contemporery sociologists particularly
thos - belonging to conflici=sociology hav. raiscd
issurs about ~Xteision of criminal sanction to doubt-
ful ar-as and heve said that criminal law is bzing
us=d sporadically to further the intersst ¢f the
group in power and prohibii behesviour which 1s likely
to zndanger th~ir intercst and powsr, Thsy f-sl that
criticism snd beh.viour voicing conc:rn on policiss
of the ruling -1i.: which this elit. dubs as deviant
and criminal may <v:n be n.cissery and supportable
for genuin dumeccrccy vo flourish and corr ct the
*Xces878 in th procuss of snfore.m nt wvepn of
publicity acc. pted policy. In dasmocraclies with

power of mejority rulz the only m=-thod by which

th: minority and other non~elits groups cen make
thaiir demands f=1% is by pressures end mod s of
mobilisation of opinion which may oft.n be considercd
by th. elites gs criminsl. The daividing lin: there=
fore butw en th: duviant b heviour which 1s suppor~
table and neccossary for dumoeratic functloning and
deviance which is hermful to the sociel intercest as

a whol- though difficult to draw has always to bs
drawn. For instancs, rahetma Gendial's nopn-coop-
‘ration was d-viant and criminel aceording to ths
law of th +tim s bu+- it was' a devianc. morelly
support®bl: and nectssery for the fr.-dom struggle.
Although this type of bshaviour cennot b. supported
in #11 casv-s aftir independenc.. H<rs on.. could
illussrets th. distianction b tw .n th' morally
unsupportabl. d.vigne: of Gh:.raos on the one« sidg

and J.P.'s call for *total revolution 4o pressrve
fra:dom and tn- democratic procwss on ths oith-T.

It does not follow thast all that was don by the
followers of J.P. was zqually supportablc. OQbvi=-
ously thr issu. of whet is morally supportable
deviance naed:d for perticipeative democracy and what
is unsupportabl -nd socially harmful d.vienc.

cennot® be clesrly dofinsd for all tiw o com-.

It is a dynamic conc' ps ~»nd tha baleuace though
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difficult to draw hss u ¢ sserily vo b drawn in a
vigilant d mocracy. ™h poin. of importenc. is *net
waca « X5, 'sloa of criminal law %o non-tradzsional
ar.as must b fully discuss 4@ and & betid b for,
scceptane nd its nforcem nt troends wakeh.d and
rxamined by vigilant public apinione.

3. ™ diffir.nc. botw. n promulgation of a
criminal law and th - nature and quality of its acc-.p-
tanc - and _nforc:m at by thz p.ople and th- adminis-
tration also raisss important issuc on th image of
the velidity of th- 1 gal proccss as a whol o Tho
cxist.nce of a2 numb.r of criminal statutss which ecre
ignor.d both b{ th  pcople and the admipistration may
disperage th zal procoss itself and lessen its
«fficisnecy. It 1s commou knowledge that both in Indisa
and ebroad a lo., of Hthis typ- of legislurion exists
which could b+ divid«d from %h- point of view of

its social ¢ff . cts and its impact on ta dimeg. of

th legel process into two class.s., In on« cet-gory
is th - legislation r-lating to prohibition, s:xusl
immorality «=tc. walch is damaging to the imags of the
law bccauss of l-.ck of socisl r.ocognition «nd enforcc-
msnt gaps due to it recason that thesc < as are
consivered as grn rally the pr s vv.s of private and
sncial moy lity into which lew nezd not ¢né @ and

if it ent rs it caus s mor. dam gu then good b crusc
enforcam.nt of positive morality caupnot b *th- func-
tion of th. law. In th oth r cat-gory ar< th.
legislations 1lik. th Civil Rights Acts in Iadia

anG th Undt d Stat s «nd the law r-lating to pro-
hibition of child mrrricg s ond bigemy. This type

of 1 gislacion has o« social-=uwducaiion valu aad the
purpos. is not immcdiet  .nforc mnt.e This is a

kind of pr.s.ntation by a2 ruling c¢lit. of the

gorms axd velues of th ncw egeliterian socir tv
which will g.t adept d in soci~ty graduelly through
groving awseren.ss ana through spr.ad of wducatlon.
Thus an importeant distinction uwxists b.twe .n what
social scientists all pro-acilive eand macilve lcgis-
latiouas. Th. s cond wyp. 1is a proactiv l-~gislatioan
which in d.veloping socicti s 1lik ours 1is n ¢ ssery
as clarifying pr.f rrad velucs of futur.. Indian
societye.

4, Most of ©th ree nt crim.s both in Sh dave-
lop- G zad d~veloping coun®ri-s .r= not r lat-d %o
id-ntifiabl ‘Thevm or injury to ~ny individucl or
socicty but ar. baesed on th &ppr 2-nsion of possibl.
or suppos 4 a-rm to Lua ¢ the pr I rred valu s of
socicty or th psychology of th 1ndividuels or
groupse Thuse a¢ th crim s of stavus, victiml.ss
erim s and crim. s of siriet li-bility wiaich r ador
nforc.m-nt ambizuous «nd L1.-d o opporvuniti.s
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of abus of pww r corruption «nd prrsonal v-nd ‘tha.
T™aoir criation slso r.osts upon iatuitive ¢ad socio-
logically unt st<d assumptions of th: p ¥sons in
pow-r. This %r nd disirects stt ntion of thsz
administration from th ir principel rol: of pro-
t-cting p:rson and prop rity from pr-s nt ox futur.
Nerm. Som  contemporsry criminologists hold thot
unless criminel law is confined 4o ics tradiiional
rolc of prot.cting psrson and property ciiminal
justics administration will continu- to » mein
amorphous, unr«al and confus<d. Thiy £ .1 that
soci~ty =nd its rul.rs must find othsy m.thods
including grcwing use of medisy educstionel and
-social r-form proc.sszs L0 criete ewer-n.ss of harq
in th- individuals and grcups to abstain from inju-
rious brheviour in many airses of non-traditionsl
crimies. Th- offcncs of drunk nncss gnd drugs nd
t0 som . muasur. s=xurl offences shouwld b iL-k'n
car. of though th.s¢ new m-thods. This will have an
advantege of pr-v-niing r-cidivism which g nurelly
arises wh:n « psrson commi*ting acts in ©aise 21,8
is lab 1led ».d tr-aved ¢s criminal thus b coming

a socilal outcast: #/nd t-nds o .11 into the lap

of confiymed criminals. Meay of =h s. socall-d
criminels arc young p.rsons «nd n. d to b. handlcd
with core and pot to b. labzllad. as criminels if
they ar« to b Dbrougat beck "0 the soei-ty as
normal human bringse Arising outv of this is the
important question of dealing with organised crim.s
of smuggling, drug monopoly and runniang int=rnationsl
prostitution «nd trafficking in wom n. It should
b npnot..d thet th.s- pr«s nt & probl:um of mon.y pow.r
with a lot of political pw:rssurisation and as
experdl.pne. of last thy -« or four d cadcs has shown,
caariot b nandl.d by crdinary criminel lesw. The
cfficient handling of th.s royuires political

hon sty, straightforvardn ss and persistiag will

on the part of th. ruling .liwu-s-since chis class
ofp rsons in a-pow © is usually -ith 1 hand in
‘glov wish th p rsons <ngcg'd ia suchaim-s

or finds i5s 1f incomp t.ns w0 tak m oasur .s.
Crim’nal law which is @ p a6 nt on th: stat. povw.r
cap not b. th instrum: 2t to control this growing
minanc . Tage 1% £ollows “aat the class of niw
crimes suggest d abov: should be decriminalis d

as thy leed tc recidivism in % youag and nare

incapabl: b ing hendled by th  statc.
5. I. is v.ry ssectial +0 kaow sh ¢ .2l impeact

on individucls nd groups in sociity of criminal
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justlco admipistration pardicularly with 1h 4 m n-
dous 1ncrnas of its width and cov.veg: prcctically
"to includ. &ar whol. of sceial Lifd.. It will h 1p
a0t only . sSh. process of craation of ncw crims:s but
also assist <ff-ctiv. «dministravion at various
levels. ™ho attitude -of _nfcrcing and prosteuting
authoricics, that of ta. ligal profeéssion and the
maglsiracyy toward diffurznt -catsgories of crimus
nas also to be realistically detormined, for
instancs, a number of studies including thaat of

Marc Galianter, on th- <nforcem nt of puniiive
saaction on anti-untouchability crimcs have shown
that <ven when ih- complainant or a psriicular group
in socicty 1is kona 0a “nforcum nt of thes:, crimcs

th 1ndiff r.nc of tha police and th-. maglstracy
greatly hind-rs administration of law in this ar.a.
"THus what ar. calliéd for are ohjsctives empirical
studizs with th essistanc social sci ntists of
various 1 v.ls of criminal administration of cortain
typcs of non-traditioasal erimes. A realistic pictur:
is then lik ly to mnrgc assisting <ith-r appropriat
.nfcrecmeat or abandonment of c.rfeia typzs of crimas,.
It may be that. the studics may discless the n-ad

for approprist. sociolozically conscious tr«ining

of th. p rgonncl as w:ll as tho ne.d o rotionelisc

s nt«ncing pettirns.

It is clear thet the wesk of cr.acing ncw
crim~s and » forming th« sXisting criminel law
ad ~dministration can..ot bs done without wffze~
tive ompirical r.scerch, comp.tenca and cap city and
~knowledge of sociel scrinc. standards and w:salistic
asscssmint of the peoples bulicfs and attitudes.
BEven with this knowl.dg. , as th.efforts %o reform
Am 'rican criminal law show, thc d<cisions are not
free from doubt and debate (Law and contsmporsry,
problims criminal Law=~1977) vicwrd in this light
of the abovs discussione I pr.scnt cas following
brisf comm ats on tas Indian P-nel Cod Bill.

T congid.r th: sugg.stion of th~ IPC (Am nd-
m.nt) Bill to includ« =ffigy burning and punishm nt
to fath.r or son for argliucting to support sons
or parcnts as crimese. As regards ffigy burning
I am rominded of tha judgemcat of Sir Mauric:i Gwiyer
cas Chi f Justics of th. Prderal Court ian the femous
cas. of Nibarendu Dutt Majumdar, wa.r . hc obs-rv~d
that th criminal law of a country is aot for tha
purpcs . of cet ring to th™ "womdd.d vanity" of
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imporsens politicians or officars of stut- or o
d-vic: to wrizk . veng. upon thos. who p.rsist in
criticising th-ir polici.s ¢nd functioning. I
consider «ffigy burning as afi =xpr. ssion of impotrnt
rag. which should go uanotic:d end should b~ trrat~d
witn indiff .rvacoe, 1% dus.rv.rs unl-ss of courss 1%
l.ads to viol nc. or th' possibility of violunc:

for which cas. provisions alr.ady -xist in th IPC.
I should think thst the -motions of th~ crowd should
b allew.d wo be purg.d by wa  ianoc:ont act of ¢ffigy
buralng than creating situstions for arson looting
and running roite.e In o damocracy as probl-matic

and h t.roginocus es I..dia mobilisations to support
som times g auln cleims ond demends will continus
{0 occur. P.rsisfaudce frr thos: in pow-r as an ini-
tial stip will also b- r-current fraturs. If th2
mob or 2 group £ diss. ntloas tck rocoursrs, to zffigy
burning, without furth r complications, not much
narm to scci:.ty will b donce Thr sxeesslve cone ra
for a type of blhaviour vhich may b a r .curring
f.etur. in a scel o whrree distribustion of woalth
and r.sourcws is highly un.quel w«wnd th- ¢« Xposur

of nowly won fr..dom through adult franchis:, may
lead to many occesioas for frustratad groups 4o

take r.cours o mock funtrals or =ffigy buvrning,
whos viol:nce and aggrevat.d forms c~n b o%h rwis-y
deslt with, is vnwis. and unsta®~smanlik:s Thy
propesed S. 507B should b. dropp=d.

Aroth r pur ly imprecisiical sugg:stica immi-
0 atly lik-ly %o disturb family 1lif- 1is *+he provision
to punish wish 3 yfars imprisonm nil auy p-rson wao
fails without l,wful excus to provid- n cesserics
of 1if. to p-rsons dcpuidant oa him (S. 3184) ., The
avowcd purpos:s of this sccsion «pprars w0 b. a
conc-rn for «ith r th: childrcn or old per:ents
who are lik ly 0 b n.gl c¢%»d znd I at.d with
indifferinces scmetim.s «ven wita negli: nce in a
highly inflaticpnary cconomy. The cultural tradi-
tion in Iandia among «¢ll castes and groups has b n
and coatinu s to b. th-% ¥h remedy for such neglict
and indiff.r.ncc is social disapprobation as also
appropriet. upbringing and socialisation. Inst.=ad
of rem.dying th evil thr ff-.ect of vhis s.ciion
will b %o bring into th« family fold th police
and . the magistracy which dots not have a r.cord
of humenitarian approech.s. Chencos ar” that the
polic: and the ~aforcem at mechinery will use this
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powe for cerruption «nd bribiry by showiig lip
sympathy with errea’ caildren »nd doing doiiag
par.nts. Much of th= evil which this s=etion is
intznded to remedy can b partislly a:t by old age
pension.schemes as well as by more effici.nt public
schooling sys—=«m whrre children are fszd and takon
care of s'pporyt d by a spsclel education cosse Tae
Australiaen public school system is an illustration

in this regard. Mzre provision in th. IPC is an
escape from responsibility superficially satisfying
the sznse of guilt the: the ruling elite may feel,
about en evil without caring to go into practical
problems and rsalitics in arriving at soluiilon by
discussion, debate and rascarch, Lugislacion of this
typ: 1s nelithsr supportable as an idgology ~ creating
statute lik- th. Sharda Act snd the recent Hindu

Law lsgislation, nor, as &n effective practical
measure handling th- evil in all its manifsstations.

Thers are many commeadabl- froaturas in the bill,
Th:e abolition of attempted suiecide as a2 erime is wal-
coms although th: bill should have adoptsd +he Law
Commission suggsstion o punish instcad a person who
drives or comp ls any mamb-.r of th Tfamily to commit
suicid.. Narrowing th~ ar a of capital punishm nt,
the abolivion of solitary confinemint, sp.cial pro-
visions for assault on children, hijacking of vchi-
clss, punishing blackmail, punishing psrson for
initlating children in criminal activities and un=~
lawful @ernings, punishing m-n and women wqually
for adultry, punishing cares dropping and unauthorissd
publication of photographs, coercion by threatening
0 go on fasht, using or issuing falsg medicel certi-
fieate, criminasl n eligenc. on the part of profe-
ssionais uandzsr certain conditions and insult to *he
constitution, national flag or zmblem or the national
anthem etce arse illusisreuions of a stsp forward.

, In th- ‘area of meeting cconomic off nees
though ihc bill mak.s a ssrious effort the 1 .commsnd-
.d punisim nt of public censor is not lik-1y to
succeeds It 1s common khowledg: that in a socicty
like India monuyed m=n, whatever, their crimss

or failings, suffer no social dilsparagem=nt or
boycott. In fact they are aot only toliratzd but
flattered in th: hope of advantage or benefits.

The popular image of somw of the leading dacoits
and robbirs who occassionally hzlped poor prople

is n ither derogatory nor coad-mnatory. Th:y are
often 1 1d in estiim as saviours of Tthe common man.



- 8

Ricunt stori-s of th top smuggll rs supporiting thz
familics of thiir smploy.es <ad spending time and

mon-y in thr m-rrisges of their daughtors sscuracd

FLor thim an imeg. which could mecet eny <mount of

public cansor by fth. suet: nd yot mak. th.m hold a

n1zh head 1 socittye.e As suzz.st.d carlicr < coasomic
crimes or whit: collar crimss cennot b handlad offcce
vively by noirmal criminal jmstice administr: tion

unless th rc is a driv. of hoa sty and commitmént from
the political leaders ~meoureging and r warding hoasst
officers who show initiativ: 2.d driv. in this regard.!
™h.r. are ampl. illustretioas from ta: ¢=ntre and the
state of th suffurings and privatious of hon.s* offic n
who mad< some cfforts to h-=ndl osconomic erimes cffzc-
tiv.ly. Perhaps 1n a socl.ty of ~conomic starvation,
mess i1llit.rucy and cast. coasideratioas this typ. . ',
of crim. neuds to-b nandlad by drives of social r:form
by pationel lead.rs asels’.d by noa=politiccl vigilant
locel committ. -s.

What the crimiael jusceic edmianisty “tion neods
in this coun:ry iz noib so much Gink ring with vac bedy
of criminel law and proc dur as a a~w aud continuzd
cmphasis Oua a n.w typ. of 1 ¢l and criminsel jusiics
ta.ory whica wmphasis s 'a  social cono qu ncus of tha:
Mact" =nd treins =h p rso.n 1 of th law in chosing
an alv-rnative for th most If ctiv- solution to the
problem b-for th me Whst is being advocat.d a.r- is a
mor. rigid policy of limit.d edmissions %7 law schools
continuing in s rvic trainiag of the polic and the
judiciary through en incrcascd swar-n.ss of sceiel
sci-newse.ligal procsgss as a whole should b viiwzd not
as rigidly compertmentalis-.d iato "Civil ¢.d Criminal”
but as a unifiad sp.ctrum of rem-dies in which o.as romcd
m rg-s into another with frirdom to th . court to pick
up such combinations of remedis as w.ll provid: effec-
11ve solution to %h casc before thuems Such a use of
the lugal procdss requir:s special mapipulativ. skills
drswing upon the¢ law and th: soclal sciiacecs which the
pr.s.at system of legal «ducatiou ceanot provida.
Effectiv. r-form of criminal justice -sdministration
ther-for. is a compl:x socictal problem r.quiring
intens. r- s erch and diwp thought, willingness to
change ©xisting mod :ls aad caauot be handlud by m-rs
legislations. - Inspit- of a long t-rm d.bet., dis~
cussions and r.scarch th: U.S.A. has still not beon
abl= to fipalis th criminal prociss of tho
S~V 2t8eSe

*Wad hwa*



