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I .  IJJTRODUCTION

The -problem o f  c o d if ic a t io n  a r ise s  in view o f  the 
fa ct  that our constitu tion  has proposed a uniform code^ 
under the National Government, Irresp ective  o f  thisj' 
a f t e r  the independence we .have thought o f  .renovation in 
various f i e ld s ,  much more in the- f i e ld  o f  law4 .We have 
our State Legislatures and Union Legislature, and the 
machinery-of Legislation  has been moving, so fast  ^ t h  
a l l  i t s  d r a w - b a c k t h a t  where i t  w i l l  end one is  Uhable 
to  make out. We have discarded the p o l i t i c a l  yoke o f 
B rit ish ers  and we are now thinking o f  .removing English 
as the common l in g u is t ic  medium* for  the.nation* It was 
more desirable  to f i r s t  (So away with the mannerisms o f  - 
the B r it ish ers  than to. go in for  these types, o f  u n fru itfu l 
changes. Now, having once entered into the notions o f  
changes in the changing s o c ie ty  and the, changing law, i t  
i s  quite proper to 'h a ve 'th e  Indian ,.cod ification  o f  liaw 
o f  Torts, instead o f  now fo llow ing the to r t  action o f  
the Common Law o f  England as the environments and the 
s o c ia l  problems and the notiona  o f  law in India are 
quite d i f fe re n t  from those in England,'^ .We had out own 
leg a l  system and.the present system requires orientation  
or Laws as observed by leading Indian J u r is ts .^

! !•  The Oriental.-.Law o f  Torts and English Common Law

We once l ived  in an a ge -o f  mores and taboos, 
suspician and fear and su p erstit ion , and custom 
outweighed the law.P We now l iv e  in an age o f  reason, 
just and sound and the se tt led  law which i s  termed as 
l e g is la t io n  as r e f le c t in g  the law according to  the 
w i l l  o f  the people and sanctioned' by them,? The law in 
th is  sense in India in early  ages never existed  because 
even with the Hindus and Mohammadans, law has been
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sacred add respected as p r in c ip les  o f  re l ig io n  and as a 
part o f  re l ig ion .®  The idea o f  le g is la t io n  entered the 
minds o f Indians only a fte r  ;contact with the B r it ish ers ,^  
Even with the B r it ish ers , Coramon Lavr, i . e .  judge made 
law has been in prevalence for  :j[ears together and even 
now, in  many branches o f  law i s  not in statutory form 
as in case o f  Torts a^d- contract.s_and other laws. 10 The 
The d i f f i c u l t y  which the o r ie n ta l is t  f e l t  in the ap p li­
cation o f  their  re lig lous_ law ..as varied ly  interpretted  by 
commentators and ' ju r is t s ,  has been a lso  f e l t  by the 
B rit ishers  in the application  o f  the Common Law p r in c ip les  
in various f ie ld s  in view o f  various and varied in te r -  
preations and judgments given, by various commentators 
and judges. Such a law both or ien ta l and English Common 
Law has been very bulky and unwieldy and d i f f i c u l t y  has 
been e^qjerienced by persons in the-,application o f  the 
L a w , T h e  advantage that i s  locked at in th is  system 
o f  common law is  that i t  is  dynamic ê nd not s t a t i c .  The 
f l e x i b i l i t y  o f  the law is  the only reason why i t  has 
yet been maintained under English lega l system,12 There 
i s  not much or ien ta l law o f  Torts, But we find the idea 
o f  damages and punishments mixed together in the laws 
o f  ManulS regarding various wrongs as given by him.
Jurist Narada re fers  to  Tortious Wrongs as ” Jimha,” 14 
In Muslim law the idea o f  punishment is  predominent but 
i t  had also ru les for  compensation in case o f  wrongs 
l ik e  usurpation o f  p rop erty .15 The subtle notion 
regarding criminal and c i v i l  wrongs has developed 
subsequently as Kenny puts i t  ‘'crimes and wrongs whose 
sanction is  punitive and is  rem issible by the Grown, • 
i f  rem issible at a l l . "16 As Bentham puts i t  "-The 
c i v i l  law i s  in fa c t ,  only the other aspect o f  Penal 
ia-w, one cannot be understood without the other. To estab­
l i s h  rights i s  to  grant permission; i t  is  to make pro­
h ib it io n s ,  i t  is, dn one', word to  creat o f fe n c e s ."17 The 
d is t in c t io n  between ;c iv i l  and criminal wrongs i s  not 
because o f  the rjature o f  the wrong but because o f  the 
remedy a va ila b le  in  case o f  i t s  committal,18 C iv i l  
wrongs have the c i v i l  remedy where the private  ind iv idual 
i s  en tit led  to  an action  and remedy in h is  favour. In 
criminal wrongs in  general, i t  i s  taken to be a public 
wrong and the Government. i s  en tit led  .to the a c t i o n '  
against the person committing the same and in  some cases 
the party suffering may a lso  be compensated. But normally 
the rule i s  that there i s  not personal redress or the 
remedy ava ilab le  d ir e c t ly  to  the party . I t  i s  in view 
o f  ..t'hi_s_jremedial d if fe ren ce  that the notion o f  law ■Of- 
Torts _as _law of_. c i v i l  wrongs ha's, i t  s. r o o t .
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I I I  PROBLEM OF CODIFICATION

Adverting to the main topic o f  cod ifica tion  o f  Common 
Law, various authors as Bentham,19 Rosco Pound,2 0  A l l e n , 21 
0 p p e n h e i m , 2 2  Friedmann,2 3  Sethna,24 have dealt with 
cod ifica tion  in general and the problem o f  cod ification  
o f  common law in particular. There is  always bound to 
be tw.o sides o f  a question. Some may be for  and some 
may be against the idea o f  codification^ Bentham in his 
"The theory o f  Legislation", in support o f  the idea' o f  
leg is la t ion  ha's' set out certain principles as to  the 
le g is la t iv e  law and harps upon the same and pleads for 
codii'ication on the basis o f  securing certainty and 
clarity"that is  generally ensured by codified  law.^^ Savigny 
has been the f i r s t  and foremost to oppose cod ification  
o f  the common law.2 6  His main grounds are that (a) the 
growth o f  law may be impeded or diverted, (b) that the 
code made by one generation is  l ik e ly  to project d irect ly  
or ind irectly  the in te lle ctu a l or moral notions and may 
lead to anachronisms in course o f  time, and (c )  that 
there have been many defects in the codes in the past 
because o f the cod if ie rs ' superfic ia l knowledge o f  law and 
codes being hurriedly drawn,27 Austin adds his two 
objections to cod ifica tion , one being that the codes do 
not make provision for incorporation o f ju d ic ia l  inter­
pretations from time to time and (2) the codes cannot be 
complete in themselves and only re f le c t  pre-existing law.28 
The general public o f  common law countries have their 
objection  to cod ification  on the basis that there is  no 
well developed common law techniques o f  developing le g is ­
la tive  texts and that the law w il l  lose i t s  f l e x i b i l i t y .29 
The problem o f  preserving f l e x ib i l i t y  in cod ified  law 
could be solved by Amendments as and v/hen required at 
long intervals, i f  unforeseen problems ar ise . To a l l  
these objections o f  cod ifica tion  o f common law, Pound 
has tried  to answer making out a good case for  cod if ica ­
tion by advancing vcrious arguments to the opposition ,3 0  
He sides with Bentham, Holland and Stephen on the objects 
o f  cod if ica t ion ^ l-  they being 'orderly arrangements, 
convenience o f  ascertainment and pub lic ity . Surely, Pound 
has locked to cod ification  o f  co3imon law from the view point 
o f  an American lawyer, ju r is ts , academician and a c it izen , 
and we fe e l  that so far as India is  concerned, the 
situation is  the same as to law as v/e have our laws based- 
on English law^2 vhich require renovation, as Re-statement 
o f  law in America.33 Indian authors o f  the Law o f  Torts 
as Ramaswamy Iye-^34 have thought o f  non-practicability  o f  
cod ifica tion  o f  Xaw o f  Torts as i t  may not cover a l l  
possible prcbab ilit ies  o f  the circumstances as per Indian 
so c ie ty ,3 5  I fee l  that the objection  is  not a well .con­
sidered one because in leg is la t ion  not only the past is  
to be locked into but the present also is to be considered 
and the future probab ilit ies  also could be covered up by 
use o f  general terminology as in case o f  the Law o f  
Contracts and the Law o f  Crimes,3 6
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The problem o f  cod ification  o f the Law o f Torts 
as a matter o f fact i s  not so hard at present as i t  
was seme years ago* Many of the„ Legislative Acts have 
covered up and provided for. these C ivil Wrongs in their 
Acts37 and in view o f  th is , what remains to be done 
is  only to have some general rules and defin itions and 
sp ec if ic  remedies available to the parties in case, the 
sp e c i f ic  lav7S do not provide for them, in view o f  th is 
I am o f  the view that i t  is  high time that the Law o f  
Torts should be codified as The Indian Law o f  C iv il  
Wrongs and Remedies and the form o f  the C iv il  Wrongs Actl 
1970 may be as under;

1, The t i t l e ,  extent and scope«
2, Definitions (these may go into a l l  the

defin itions o f a l l  the Torts to be included 
under the A c t )* ,

3, The Saving clause (This should state the 
various acts which provide sp e c i f ica l ly  for  
the wrongs defined herein but sp e c i f ica l ly  
covered under these Acts)*

4 , Remedies, "
5k The General Clause (This should mention the 

application o f  this Act and i t s  provisions 
where no law ptpvideS for  such wi*ongs and 
their remedies) 4

I f  we take brevity and c la r ity  as the soul o f  a 
leg is la t ion , we can have an Act with f4w sections, yet 
encompassing the whole f ie ld  on the above lines .

on

I f  we desire to have good volume o f  the. Law o f  
Torts as our Indian Penal Cede -  the Law o f  Crimes' or 
the Companies Act, running into hundreds o f  sectionsSS 
we may follow the pattern of the American Re-statement 
o f  Law (Torts) i'unnihg into about f i f t y  chapters with 
about a thousand sections with i llu stra tion s , ' With , 
fiiie respect to this American attempt, who have ample 
money and man to work upon such pro jects , i t  is  more 
a digest than a leg is la t iv e  enactment and offends the 
principles o f leg is la tion  to have general terms and 
conciseness in cod if ica t ion .o r  law.39- The writer in flue 
course w ill  present a draft o f  C iv il Wrongs Act, 1970 
as per f i r s t  part o f  the observation above.

IV OBSERVATION


