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S i n c e  t h e  Law of  T o r t s  i s  not a c o d i f i c d  law t he  
f i r s t  probl em which c e n f r o n t s  us  i s  t h e  problem of  
i d e n t i f i c a t i o n  o f  areas  of  law of  T o r t s  i . e .  what ki nds  
o f  C i v i l  wrongs p r e c i s e l y !  can be i n c l u d e d  under law 
o f  t o r t s .

To a t t a i n  t h i s  end one i s  r e q u i r e d  t o examine how 
h i s t o r i c a l l y  t h e  E n g l i s h  Law o f  T o r t s  has g r a d u a l l y  
de v e l o pe d and how t h e  ar e a s  of  E n g l i s h  Law of  T o r t s  has  
g r a d u a l l y  wi dened.

I t  may be obs er v ed t h a t  o r i g i n a l l y  Law of  T o r t s  
was c onc e r ne d wi t h onl y l i m i t e d  ki nds  of  wrongs and by 
g r a d u a l  p r o c e s s  of  d e v e l o p m e n t s ' o t h e r  wrongs were  
i n c l u d e d  w i t h i n  t h e  scope of  T o r t ,

I t
govern s 
ki nds  o 
pro pe rty

may a l s o  be observed t h a t  t h i  s ' br a nc h of  law 
a c t i o n s  f o r  damages f o r  i n j u r i e s  t o  c e r t a i n  

f  r i g h t s  v i z ,  r i g h t s  t o  p e r s o na l  s e c u r i t y j  
y and r e p u t a t i o n .

T h e r e f o r e  Law of  T o r t s  has assumed c ons i de r abl e!  
i mpo r t a nc e  and has a t t r a c t e d  t h e  a t t e n t i o n  of  t h e  Par  
and t h e  Bench and a l a r g e  amount of  l i t i g a t i o n  has  
been de v e l o p e d  around t h i s  branch o f  l aw bot h in 
England and i n t h e  U , S , A ,  t hough not  in I n d i a ,

I I ,  D e f i n i t i o n  and Na t ur e  of  T o r ^

T o r t  i s  a f r e n c h  word which e t y m o l o g i c a l l y  means  
^ t w i s t i n g  out *  and in a' popul a r  s e n s e ,  a crooked a c t ,   ̂
a t r a n s g r e s s i o n  from s t r a i g h t  or r i g h t  c o n d u c t ,  a wrong. .

L e c t u r e r  in Law, u n i v e r s i t y  o f  Ba r oda ,  Baroda,

I t  i s  an i n t e r e s t i n g  co* ^dence t h a t  t h e  s a n s k r i t  
word * j i mh a '  which means ' c r ook e d*  wgs used in an 
a n c i e n t  Hindu Law T e x t  in t h e  sense of  ^ t o r t i o u s  - 
c onduc t *
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No p r e c i s e  or s c i e n t i f i c  d e f i n i t i o n  of  Tort  i s  
a v a i l a b l e , 2 I t  has been d e f i n e d  f o r  i l l u s t r a t i o n  as a 

'a wtong i n de pe n de n t '  o f  C o n t r a c t  f or  which t h e  appro­
p r i a t e  remedy i s  a common law a c t i o n .  I t  i s  submi t t ed  
t h a t  t h i s  h a r d l y  e x p l a i n s  t h e  term * t o r t ' '  and hence can­
n ot c l a i m t o  be a d e f i n i t i o n  o f  a l e g a l  concept).

A f t e r  c r i t i c a l  exami nat i on of  many d e f i n i t i o n s  of  
* t o r t ’ Dr,  Wi n f i e l d  d e f i n e s  i t  as ’’ T o r t i o u s  l i a b i l i t y  
a r i s e s  from breach of  & duty p r i ma r i l y  f i x e d  by t he law:  
such duty i s  t owards  persons g e n e r a l l y  and i t s  breach  
i s  r e d r e s s i b l e  by an a c t i o n  f or  u n l i q u i d a t e d  damages".  
The d e f i n i t i o n  c e r t a i n l y  i s  i n f o r m a t i v e  but  l a c k s  the;;- 
n e c e s s a r y  p r e c i s i o n ,  t h e  f a c t  which t he l e a r ne d  aut hor  
h i m s e l f  r e c o g n i s e s ,

I I I .  Hi s t o r y  of  EnqliS'h Law o f  T o r t s ,

I t  i s  i n t e r e s t i n g  t o  t r a c e . t h e  h i s t q r y  o f , t h e  Law 
o f  T o r t s  as i t  has been devel oped,  i n, Eng l a nd.  In t he  
f o r ma t i v e  s t a g e  of common Law t he  e a r l y  Law o f  t o r t s  
was concerned wi t h p r o t e c t i o n  of  pr o pe r t y  in l and.  I t  
i s  domi nated by t r e s p a s s  t o land, '  ’

' , i .
U r b a n i s a t i o n ,  i n d u s t r i a l i s a t i o n ,  devel opment  cff 

f a s t  moving t r a f f i c  e t c ,  were r e s p o n s i b l e  f o r  wi deni ng  
t h e  area of  Law of  t o r t s  from merel y pr o pe r t y  i n t e r e s t s  
t o  r e p a r a t i o n  f or  personal  i n j q r y  etc.,;.

- M  l

In t h e  e a r l y  b e g i n n i n g s  t he law of  t o r t s  was a part  
o f  t h e  common Law, The E n g l i s h  law of  torts,,  i s  iiiainly 
t h e  c a s e - l a w  of  t h e  Cour t s  s u i t a b l y  sunnl emented by 
some s t a t u t e s  and a c t s  Passed by t he P a r i i a m e n t .

Law of  T o r t s  as a d i s t i n c t  branch of  law comraenced. 
in i860 when t h e  f i r s t  t r e a t i s e  on t h e  , subj..e.ct was puh-*, 
l i shed, *^ With t he expansi on of  i n d u s t r i  a l i  s'ati  on, - 
u r b a n i s a t i o n  and e x t e n s i v e  use of  mec hani cal  i n v e n t i o n s  
i n England and i n U , S . A . t  Law of  t o r t s  has assumed 

c o mp a r a t i v e l y  c o n s i d e r a b l e  importancp,  bot;h, iin;. iEngland,  
and U. S . A.  I t  i s s t i l l  in t he  p rocess-“o f  ex^Jan si on t‘o‘ 
meet t he needs of  t h e  c hang i ng s o c i a l  order .,o>f thej  
modern w o r l d ,

2 ,  Addison T o r t s  P , l .  Harry S t r e e t  -  Law of  T o r t s  
1955 P. 3.

3 , '  Wi n f i e l d  Law of  Torts.  P ,5 ,
4 ,  Addison -  Law of  T o r t s

S i r  F r e d r i c t  P o l l o c k ' s  Law of  t o r t s  1006,



I V Changes in t o r t  Law.

We l i v e  i n an age of  chang e and r e v o l u t i o n  in 
s e v e r a l  s phe r e s  of  our l i f e ,  t h o u g h t  and a c t i v i t y  and 
l a w  i s  no e x c e p t i o n  t o  them,

A g r a d u a l  and c o n s t a n t  pr o c e s s  o f  change i s  goi ng  
on in' t he f i e l d  of  Law o f  T o r t s  (1)  by s t a t u t e s  : v i z ,  
s e v e r a l  Law Reform Ac t s  passed by t h e  Parl i ament  and
(2)  by means o f  d e c i s i o n s  of  t h e  Co u r t s ,

I r r a t i o n a l  • !  u n j u s t  r u l e s  which a r e  e i t h e r  r e l i c s  
of  h i s t o r y  or pr oduc t s  o f  o u t - d a t e d  i d e a s  of  an o ld e r  
s o c i a l  or der  ar e  e l i m i n a t e d .  Some o f  the most i mpo r t a nt  
d e c i s i o n s  and a c t s  t e s t i f y  t h e  t r u t h  of  t h e  above  
s t a t e m e n t ,

1 ,   ̂ The d e c i s i o n s  of  t he  House of Lords i n
Donoghue v,  St e v e ns on (1932) g o t  r i d  of  t h e o r y  o f  p r i v i t y  
wtfi’cn deni ed j u s t i c e  i n many d e s e r v i n g  c a s e s ,

I l i  The F a t a l  A c c i d e n t s  Ac t s  c a n c e l l e d . t h e ' O l d  
r u l e  in Daker v.  . Dol t on.

I I I .  r E m p l o y e r s T  V i c a r i o u s  l i a b i  l i t y  , for  t h e i r  
servant*» • t o r t s  have been g r e a t l y  e x t e n de d.

I t  may be obs er v ed t h a t : "The e n t i r e  h i s t o r y  of  
devel opment  o f  T o r t  Law shows a c o nt i nu o u s  t e nde nc y  
to r e c o g n i s e  as worthy of  l e g a l  p r o t e c t i o n  i n t e r e s t s  
Which p r e v i o u s l y  were not  p r o t e c t e d  at  a l l , 5

" 3 -

Becent t r e n d s  in Law of  T o r t s :

As an i l l u s t r a t i o n  of  t h e  above o b s e r v a t i o n  o f  t h e  
' Ameri can Law I n s t i t u t e  Re s t at e me nt  on Law o f  T o r t s *  
i t  would be i n t e r e s t i n g  t o  n o t e  t h e  r e c e n t  t r e n d s  in 
Law of  T o r t s ,

j
I t  i s  ob v i o u s  t h a t  Law o f  T o r t s  must s t r o n g l y  r e f l e c t  

c ha ng i ng  s o c i a l  c o n d i t i o n s ,  i t  r e f l e c t s  t h e  change in 
law as u n d e r : -

A!> The e a r l y  Law o f  t o r t  was mai nl y conc er ned  
wi t h  p r o t e c t i o n  o f  pr ope r t y  i n l a nd,  as l and was t h e  
Ynain economic a s s e t  at t h a t  t i m e .

5 .  A m e r i c a n  Law I n s t i t u t e  R e s t a t e m e n t  on Law o f  ITort s  
V o l . l  P . 4 .
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U r b a n i s a t i o n ,  i n d u s t r i a l i s a t i o n s  and ot he r  ever  
f jrowing deve l opme nt s  in s o c i e t y  now s h i f t  t he  emphasis  
g r a d u a l l y  from i n j u r y  t o  land t o  i n t e r e s t s  i n ot her  
p r o p e r t i e s  and t o  per sonal  i n j u r y ,

B) Meanincf of  N e g l i g e n c e  was c o m p l e t e l y  t r a n s ­
formed.  For i n s t a n c e ,  t h e  que s t i o n which e x e r c i s e d  
Salmond ’ whet her n e g l i g e n c e  i s  a s t a t e  of  mind or a 
s t a nde r e d of  conduc t *  i s  not  a s e r i o u s  i s s u e  in modern 
c o n t e x t .  Today i nnumerabl e c a s e s  a r i s i n g  from t r a f f i c ,  
f a c t o r y  a c c i d e n t s  gnd t he  l i k e  are not  concerned with 
s t a t e  of  mind of  t h e  d e f e n d a n t .  The new meaning g i v e n  
t o  Neg' l i gence now i s  s t andard of  conduct  j u d g e d  by 
that: O'fi.ia' " r ’easf ' nabl e  man",

t ' .1 . ' : r  • '

C) With f u r t h e r  o r o g r e s s  of  i n d u s t r i a l i s a t i o n ,  
c i v i l  l i a b i l i t y  was i mmedi at e l y  s h i f t e d  from i mmedi at e  
t o r t - f e a s b r  t o  a t h i r d  p a r t y .  The g l a r i n g  i l l u s t r a t i o n  
of  t h i s . c h a n g e  i s  found i h t he  a c c e p t a n c e  of  t he  
p r i n c i p l e ' o f  v i c a t i o u s  l i a b i l i t y .  Seen from the stand  
p o i n t . of i . ma s t e r , t h i s  i s  an example of  s t r i c t  l i a b i l i t y .  
Viewed from t h e  r e l a t i o n  between t h e  i n j u r e d  and t he  
wr ong- doer ,  v i c a t i o u s  l i a b i l i t y  amounts t o  t r a n s f e r  of  
primary resp<5n s i b i  H t y  f  r 6m-.t p r t - f  e^sor t o  t h i r d  p a r t y .

In I n d i a  s i n c e  t hd law r e g a r d i n g  t h e  l i a b i l i t y  of  
t h e  Union and t h e  s t a t e s  f or  t o r t i o u s  a c t s  committed  
b ^ - i t s  empl oyees was in a s t a t e  o f  u n c e r t a i n t y , Law.-;  
Commission of  I n d i a  in i t s  f i i ' s t  Report  recommended at  
l e n g t h  p r i n c i p l e s  on whi ch le g . i ,s la t io n  shoul d Rrj ôrceed 
in th e  s u b j e c t  df  l i a b i l i t y  o f  State, in T o r t * , v ^ , . .

The Law Commi s s i on p,f I n d i a  o b s e r v e s ,  "In t h e  c o n t e x t  
o f  a Wel f are St a t e ’' i t  i s  nec ess ar y '  ,t,P .establji  sh a: j u s t  
r e l a t i o n  between - t hb r i g h t s  of  t he  individua^l,  and it he 
r e s p o n s i b i l i t i e s  of  t he state! ,  Whi l e  respon s i b i l  i -
t i e s  of  the- S t a t e  haVe i n c r e a s e d ,  t he  i n c r e a s e  in i t s  
a c t i v i t i e s  has l e d  t o  a g r e a t e r  impact  on t he  c i t i z e n , "

in t he  c o n t e x t  of  t he w e l f a r e  st al ; e,  a? ment i oned  
in t he  o b s e r v a t i o n  aboveV tfie--<^uesti‘on ' of  t h e  r e l a t T o r i -  
s h i p  o f  t he c i t i z e n s  wi t h t he S t a t e  seems t oo i mport ant  
t o  be l e f t  unde f i ne d and und eterrnijnpd. The problem of  
i d e n t i f i c a t i o n ,  in t h i s ■̂ pher e, t h e r e f o r e ■may c onc er n'  
i t s e l f  wi t h de t e r mi ni ng  t h e  area of t h e  l i a b i l i t y  of  i 

t h e  S t a t e  in t o r t ,  so as t o  e na b l e  t h e  c i t i z e n s  t o  
have d e f i n i t e  and speedy remedy f or  t h e  wrongs.

6 ,  Law Commission of  I ndi a  F i r s t  Report  ( L i a b i l i t y  
of  t h e  S t a t e  in Tor t )  P, 30,
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I t  w i l l  be i n t e r e s t i n g  t he  observe how t h i s  questi on  
has been t r e a t e d  j u d i c i a l l y  in t h i s  c ou nt r y .

To i l l u s t r a t e  t he above obs e r v at i on the f i r s t  
quest i on which may be d i s c u s s e d  i s  what c o n s t i t u t e s  
ati *Aftt of  S t a t e ’ which o u s t s  t he  j u r i s d i c t i o n  of  t he  
c o u r t s  t o entj ertain t h e  s u i t .  Two d i v e r g e nt  vi ews  
Were e x pr e s s e d by t h e  c o u r t s  a f t e r  the d e c i s i o n  in t he  
Peni nsul ar  c a s e  i n the mat t er of  what c o n s t i t u t e s  an 
’ Act of state^,

” The C a l c u t t a  High Court  in an e a r l i e r  d e c i s i o n  in 
Nobinch'andra* s c a s e  had t aken t he view t h a t  in r e s pe c t  
o f  a c t s  done in the e x e t c i s e  of  i t s  soverei gn f u n c t i o n s  
by t he East  I n^i a  Company, no s u i t  coul d be en tei i tain ed  
a g a i n s t  t he company, ”?

" T h i s  p o s i t i o n  was exatnined by the l eat Ood j u d g e s  
of  the Madras Hi^h Couirt ahd i t  was hel d t h a t  t h e  
immunity of  the East  I ndi a  Company extended onl y t o  
what are known as " Ac t s  of S ta te* ’ s t t i c t l y  so b a l l e d  
^nd t he d i s t i n c t i o n  baSed on soverei gn ahd hoh**sovereiQn 
f unc t i ons ,  of  t he East I ndi a  tompany was not Well  
founded/*8

" in  t h e  c a s e  of  F o r r e s t e r  v* S e c r e t a r y  of  S t a t e  of  
I ndi a ,  t he  j u d i c i a l  committee of  t h e  Privy Counc i l  did 
not c o n s i d e r  t h a t  the e x e r c i s e  of  soverei gn power 
a g a i ns t  a s u b j e c t  coul d not  be quest i oned in a: court  
of  Law” . 9

"The Madras judgies in Ha r i . Bhanj i ’ s c as e  hel d t h a t  as  
i t  was an a c t ,  t he j u s t i f i c a t i o n  f or which was sought  
under t he  mt n i c i p a l  law,  t he  muni ci pal  c o u r t s  had un­
doubted j u r i s d i c t i o n .  That d e c i s i o n  i s  not e - wo r t hy  as 
l a y i n g  down a t e s t  which can be appl i ed with C e r t a i n t y " , 10

'  ‘ * I , ^  I 1

The second quest i on which may be taken, up ,i s t o  
what e x t e n t ,  i f  any,  t he  Union and t he  S t a t e s  should  
be made l i a b l e  f o r  t h e  t o r t i o u s  a c t s  of  t h e i r  s e r v a nt s  
or a g e n t f .

7 ,  Law C o m m i s s i o n  o f  ^ n d i a  F i r s t  R e p o r t  ( L i a b i l i t y  
o f  . S t a t e  i n  T o r t )  P , 5 ,

8 .  . I b i d  P . 5 .

9* »1 0,  Law C o mmi s s i o n o f  I n d i a  F i r s t  R e p o r t  ( L i a b i l i t y  
o f  t h e  S t a t e  i n  T o r t )  P , 6 ,
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In t h i s  c o n t e x t  Law Commission o f  I n d i a  o b s e r v e s  
" t h e  l i b e r a l i s a t i o n  of  t h e  Law i n Engl and and o t h e r  
c o u n t r i e s , ,  §h0ul d not  be i g n o r e d  in f rami ng t h e  l aw in 
t h i s  b^hai f . Our c o u n t r y  a l s o  must f o r m u l a t e  t h e  law 
s u i t a b l y  havi ng r e g a r d  tq  t he changed c o n d i t i o n s  and 
t h e  p r o v i s i o n s  o f  our Con st  i t  ut  i on'j i  1

f ■' v . r .  12 ■
AS IProf es&pr Freedman o b s e r v e s  " I t  i s now

i n c r e a s i n g l y  n e c e s s a r y  t o  abanden t h e  l i n g e r i n g -  
f i c t i o n  of  a l e g a l l y  i n d i v i s i b l e  s t a t e t  and o f  a 
ffeiidal c o n c e p t i o n  of  t h e  crown,  and t o  s u b s t i t u t e  
f o f  i t  t h e  p r i n c i p l e  o f  legal." l i a b i  1 i t y  where t h g ‘ 
s t a t e  e i t h e r  d i r e c t l y  or  thrpugh,  i n c o r p o i f a t e d  p u b l i c  
g u t h o r i t i e s t  e ng a g e s  in a c t i v i t i e s  of  a c o mme r c i a l ,  
i n d u s t r i a l  or ma n a g e r i a l  c h a r a c t e r .  The proper t e s t  
i s  not  an i m p r a c t i c a b l e  d i s t i n c t i o n  bet ween g o v e r n ­
ment al  and non-igovernfr.ental  r^functions but  t h e  n a t u r e  
and form of  t h e  a c t i v i t y  i n q u e s t i o n , "

V Law o f  T o r t s  i n I n d i a  <

Th_g‘ f i r j t  jnqtewo^r^  ̂ fe a t u .r e  of  law o f  t o r t s  in  
I n d i a ' i s  :t,hdi% t hough ;fhe ErigPi shrLaw o f  t o r t s  i s  
a dopt e d in I n d i a  as ment i oned above, '  t h e  I ndi a n c o u r t s  
f o l l o w  E n g l i s h  l aw o f  Tprt^, in r e g a r d  t,d s u i t s  f o r  
damages f o r  t o r t s  p r o v i de d  i t  i s  in' harmony wi t h  
j u s t i c e  e q u i t y  g  good c o n s c i e n c e * But t he y  de pa r t  
from i t  when a n y . o f  it;S. rule.s appear . u n r e a s o n a b l e  &
u n s u i t a b l e  t o  I ndi  an ©ondit  lonff.

,VI , C o n t e n t s  o f  Tort^Lgw

Law o f  T o r t s  pr ot e c t s ,  t;he most i mp o r t a n t  r i g h t s  
of  a p e r s o n ; ;  Viz s e c u r i t y  o f  h i s  pe r s o n,  d o me s t i c  
r e l a t i o n s ,  Pr o p e r t y  & r e p u t a t i o n .  These r i g h t s  have  
been r e c o g n i s e d  and p r o t e c t e d  from e a r l y  t i m e s .

1 1 ,  Law Commission o f  I n d i a  F i r s t  Report  ( L i a b i l i t y  
o f  t h e  S t a t e  i n T o r t )  P ^ 3 i,

1 2 ,  Law and s o c i a l  c h a n g e ,  Page 2 7 3 ,
1 3 ,  . S.Ramaswainy I y e r  ’ The La w, of  T Or t s *  P , 3 5 ,
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wi t h t h e  g r owi ng  and g r a d u a l  devel opment  o f  
m u i t l - c e n t e r e d  modern s o c i e t y ,  o t h e r  r i g h t s  whi c h  
have no p e c u n i a r y  v a l u e  but  are h i g h l y  p r i z e d ,  $re  
r e c o g n i s e d  V i z .  R i g h t  t o  v o t e ,  r i g h t  t o wo r s h i p *  
r i g h t  t o  e n j o y  p r i v i l e g e s  o f  a m'^mbershlp o f  a c l u b *  
p r o f e s s i o n  or c a l l i n g .

F u r t h e r  t h e  C o n s t i t u t i o n  of  I n d i a  g u a r r a n t e e s  
c e r t a i n  f unda me nt a l  r i g h t s  and d e c l a r e s  t h a t  t h e  
S t a t e  s h a l l  not  make any l aw which t a k e s  awey or  
a b r i d g e s  them.

The I ndi a n l aw o f  t o r t s  s ho ul d  now not  o nl y  
r e c o g n i s e  t h e s e  r i g h t s  but  p r o t e c t  them.  The 
C a t e g o r i e s  o f  r i g h t s  are not  c l o s e d  and may expand  
wITh new ne e ds  and c ha ng i ng  c o n d i t i o n s  of  t h e  s o c i e t y .

I t  i s  h a r d l y  b e c e s s a r y  t o  ment i on t h a t  w h i l e  
a d o p t i n g  br oad p r i n c i p l e s  and t h e o r i e s  of  E n g l i s h  
Law of  T o r t s ,  we have t o  make a l t e r a t i o n s  and a d a p t a ­
t i o n s  o f  them whi ch are proper and n e c e s s a r y  f o r  t h e  
n e e d s  and r e q u i r e m e n t s  of  t h e  p r e s e nt  and c h a n g i n g  
a o c i a l  c o n d i t i o n s  p r e v a i l i n g  in India,.

V I I  Now t o  t h g  probl em o f  i d e n t i f i c a t i o n  
o f  a r e a s  o f  l aw o f  t o r t s .  H i s t o r y  o f  d i s t i n c t i o n  
bet ween t o r t  and c r i me .

I t  i s  i n t e r e s t i n g  t.o o b s e r v e  t h a t  t h e  l aws o f  
p r i m i t i v e  c o mmu n i t i e s  a l l o we d  pri srat e c o m p o s i t i o n  ' 
f o r  even g r e a t  c r i me s  l i k e  h o m i c i d e i  s e r i o u s  b o d i l y  
i n j u r y  by a l l o w i n g  p e c u n i a r y  c ompe ns at i on t o  be  
i n j u r e d .

*The penal  law o f  p r i m i t i v e  c ommuni t i gs  was not  
t h e  l aw of  c r i me s  but  thiVTlaw o f  wrongs or o r t  s . **\ 4 ~ 

Hence t h e  d i s t i n c t i o n  bet ween t o r t  and crTme b e l o n g s  
t o  c o m p a r a t i v e l y  mat ure s t a g e  o f  c i v i l i z a t i o n  and'  
s o c i a l  o r d e r .

In modern t i m e s  t o r t  d i f f e r s  from cr'im^ bot h as  
r e g a r d s  p r i n c i p l e  and p r o c e d u r e , '  Y e t  wa t e r - t i g h t  
compar t ment s  o f  bot h t o r t  and c r i me  have n o t b e e n  
f e a s i b l e  so f a r  and hence even t o da y  t h e r e  are c e r t a i n  
i n j u r i e s  whi ch f a l l  under c a t e g o r i e s  o f  bot h t o r t  and 
a c r i me  e , g ,  a s s a u l t ,  l i b e l ,  t h e f t  e t c .

14,  Henry Maine An c i e n t  Law P . 3 7 9 ,
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I t  i s  assumed r a t h e r  than d i s t i n c t l y  a s s e r t e d  or 
e s t a b l i s h e d  t h a t  a c t i o n s ^ m a i n t a i n a b l e  i n a c o u r t  of  
cpmmoo Lavi must be e i t h e r  a c t i o n s  f or  c o n t r a c t  or  
a c t i o n s  f o r  t o r t , . l 5

I t  may be n o t e d . t h a t  br each of  t r u s t ,  a d u l t e r y ,  
r e f u s a l  t o  pay s a l v a g e  c l a i ms  are a l l  w r o n g s b u t  t he y  
a r e  not  t o r t s .  The a d m i n i s t r a t i o n  of  t r u s t s  in 
p a r t i c u l a r  b e l o n g s  t o  l aw,  f o r me r l y  p e c u l i a r  t o  
C h a n c e l l o r ’ s Co u r t ;  t h e  s e t t l e m e n t  of  mat r i mo ni a l  
c a u s e s  bet ween husband and w i f e  t h e  l aw p e c u l i a r  t o  
Ki ngs  E c c l e s i a s t i c a l  c o u r t s  .and t h e  a dj us t me nt  of  
S a l v a g e  c l a i ms  t o t h e  law f o r me r l y  p e c u l i a r  t o  the
A d m i r a l ' s  c o u r t ,

Hence th is se' wrong s l i e ' e n t i r e l y  o u t s i d e  common 
Law forms of  a c t i o n s  and t h e r e f o r e  are not  t o r t s , '  In 
f a c t  t h e s e  wrongs were unknown t o  t he  common I âw and 
henc e t h e r e  i s  no q u e s t i o n  o f  t h e y  b e i n g  t o r t s  lin ;' 
t e c h n i c a l  s e n s e .

Thus a breach o f  t r u s t  or ftcthee e q u i t a b l e  o b l i g a ­
t i o n s  may r es embl e  a t o r t  i n t h a t  i t  i s  a br each Of  
dut y imposed by l aw, and redressfejj  by award-rpf damages' ,  
but  i t  s t i l l  con.t i i jues t o  be o u t s i d e  t h e  s phere and'  
sc ope of  a t o r t  ais-di s c u s s e d  above.

S i m i l a r l y  i t  i s  i n t e r e s t i n g  t o  o b s e r v e  t h a t  i nj ury*  
t o  a br e a c h of m a r t i a l  o b l i g a t i o n s  e . g .  A d u l t e r y  -  i s  
no t  a t o r t  but an i n j u r y . t O ’ p a r e n t a l  r e l a t i o n . e . g . s e duc ­
t i o n  of  a da ug ht e r  i s  a t o r t .  The reason t h e r e f o r  i s  
t h a t  in t he  former c a s e  t h e  r e l i e f  g r a n t e d  i s  D i v o r c e -  
and not  t h e  damages and in t h e  l a t o r  t h e  r e l i e f  
g r a n t e d  i s  an a c t i o n  f o r  damages.

Damages'! T^e p i a l n ^ l i f f  has r i ^ h t  t o  r e c o v e r  
u n l i q u i d a t e d  d a m a g e s / i . e ,  not  a predet e r mi ned damage 
i n an act i f l n f'or a t o r t *  In f a c t ,  t he  r i g h t  t o  
r e c o v e r  u n l i q u i d a t e d  damages i s  an e s s e n t i a l  and 
d i s t i n c t i v e  c h a r a c t e r i s t i c  of  a t o r t .  Where t h a t  
remedy i s  not  a v a i l a b l e  t h e  wrong compl ai ned of  i s  
not  a t o r t ,

Hi s t o r y  o f  Concept s ,  of  yo:^t and breach pjF c o n t r a c t .

Another c i v i l  co'ncept iwhich i s  o u t s i d e  t h e  s phere  
o f  t o r t  i s  breach of  c o n t r a c t .  T i l l  l 6t h c e n t u r y ,  
t h e  a n c i e n t  common law di d not  rec.ogni se 'di s t i n c t i o n  
bet ween l e g a l  c o n c e p t s  o f  t o r t ' a n ' d  br ea c h o f  c o n t r a c t ,

1 5 ,  P o l l o c k  on Law o f  T o r t s  P ,5 ,
16 ,  I b i d  P .6,
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By about l 7 t h  c e n t u r y  t h e  d i s t i n c t i o n  between a 
t o r t  and a br e a c h o f  c o n t r a c t  became e v i d e n t  which t o  
a modern l a wy e r  i s  obv i ous  and f u n d a me n t a l .

I mp l i e d  c o n t r a c t  and quas i  -  c o n t r a c t

Two o t h e r  c i v i l  wrongs which are o u t s i d e  t he  
area of  t o r t  are i mp l i e d  and q u a s i - c o n t r a c t s .

In bot ht  d ut y  i s  f i x e d  u n d e r f l o w and not  by c on­
s e n t  o f ” p a r t i e s  o f  by c o n t r a c t * ' * ^ '  Thus t h e y  ar6  
s i m i l a r  t o t o r t  t he n t o  a c o n t r a c t f  But  t he y  d i f f e r  
from t o r t  i n two r e s p e c t s  -  f i r s t  t h e y  may a r i s e  
I n d e p e n d e n t l y  of  commissi on of  ahy t o r t  and second t he  
c l a i m  t h e r e i n  i s  u s u a l l y  l i q u i d d t e d  damages^

Tort  and moreil o f f e n c e s ^

A t o r t  i s  a wrong but  e v e t y  wrong I s  not  a t o r t ,

A t o r t  i s  a breach of  l e g a l  duty and not  a breach  
o f  moral  d u t y .  J u s t  as soine moral  o f f e r i c e s  may not  be  
t o r t s  In t he same way some t o r t s  may not  t e  c o n s i d e r e d  
moral  of f enf ces*

Th0 Law o f  T o r t s  as Observed in t h i s  E$ s a y i  has  
beeh s u b j e c t  t o  c e r t a i n  h i s t o r i c a l  and p r o c e d u r a l  
i n c i d e n t s  in t h e  c o u r s e  o f  I t s  d e v e l o p me n t ;  For 
i n s t a n c e  t h e  f c i v i l  wrongs f or whi ch t h e  common law 
r eme di e s  were a v a i l a b l e  have been r e g a r d e d  as t o r t s  
w h i l e  t h o s e  f o r  which r e me di e s  were a v a i l a b l e  in 
C h a n c e l l o r ' s  and ot he r  c o u r t s  were kept  o u t s i d e  t he  
p r o v i n c e  of  t he  law o f  t o r t s .  T h i s  d i s t i n c t i o n  when 
a p p l i e d  in I n d i a  may seem to  be a r b i t r a r y  in vi ew of  
t h e  j u d i c i a l  syst em p r e v a l e n t  her e  and a l s o  in vi ew  
of  t he w e l f a r e  S t a t e  under t h e  w r i t t e n  C o n s t i t u t i o n .

1 7 ,  Dr,  W i n f i e l d  Pr ov i nc e  of  Tor t  P. 188,




