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Since the Law of Torts is not a codified law the
first problem which cenfronts us is the problem of
identification of areas of law of Torts i.e., what kinds
of Civil wrongs preclsely. can be included under law
of torts,

To attain this end one is required to examine how
historically the English Law of Torts has gradually
developed and how the areas of English Law of Torts has
gradually widened, :

It may be observed that originally Law of Torts
was concerned with only limited kinds of wrongs and by
gradual process of developments /' other wrongs were
included within the scope of Tort,’ '

It may also be.observed that this'branch of law
governs actions for damages fér injuries to certain
kinds of rights viz, rights to personal secur1ty
property and reputation,

Therefore Law of Torts has assumed considerable
importance and has attracted the attentionr of the Rar
and the Bench and a large amount of litigation has
been developed around this branch of law both in
England and in the ¥,S,A, though not in India,

11' Def1n1t1on and Nature of Tort

Tort. is a french word which etymologically means
*twisting out' and in a® popular sense, a crooked act, 1
a transgression from ‘straight or right conduct, a wrong..

" Lecturer in Law, Unlver51ty of Baroda, Raroda.

1 It is an 1nterest1ng co’ ’dence that the sanskrit
word *'jimha' which means 'crooked' was used in an
ancient Hindu Law Text in the sense of *tortious
conduct?' :



No precise or scientific definition of Tort is
available.,2 It has been defined for illustration as a
'a wrong indemendent' of Centract for which the appro-
priate remedy is a common law actien, It is submitted
that this hardly explains the term "tort" and hence can-
not claim to be a definitiqn o.f a legal concept.

After critical examination of many definitions of
*tort' Dr, Winfield defines it as "Tortious liability
arises from breach of & duty primarily fixed by the law:
such duty is towards prersons generally and its breach
is redressible by an action for unliquidated damages“.3
The definition certainly is informative but lacks the;:
necessary precision, the fact which the learned author
himself recognises,

I1Y. Hlstorx of Engllsh Law of Torts.

It is interesting’ to trace. the hlstqry of the Law
of Terts as it has been developed, in, England., In the
formative stage of cemmon Law the early Law of torts
was concerned with protection of property in land., It
is dominated by trespass to land.

Urbanisation, industrialisatfén. development gof
fast moving traffic etc. were respon51b1e for widening-
the area of Law of torts from merely property 1nterests
to reparation for personal injury etc, .

In the early beginnings the law of torts was a part
of the common Law, The English law of tdrts.is wainly
the case~law of the Courts suitably sunplemented by
some statutes and acts passed by the Parliament.

Law of Torts as a distinct branch of law commenced
in 1860 when the first treatise on the.spbject was pub-
lished, 4 With the expansion of 1ndustrlal1sat10n,.
urbanisation and extensive use of mechanical inventicns
in England and in U,5,A., Law of torts has assumed

comparatively considerable importance both, in; England
and U.S.A, It is still in the process——of expansion to
meet the needs of the changing social order .of the;
modern world, '

2, Addison Torts P,1, Harry Street - Law of Torts

1955 P.3.
3. Winfield Law of Torts P,5,
4, Addison - Law of Torts

Sir Fredrict Pollock's Law of torts 1806,



IV Changes in tort Law,

We live in an age of change and revoluticn in
several spheres of our 1life, thought and activity and
lgw is no exception to them,

A gradual and constant process of change is going
on in' the field of Law of Torts (1} by statutes : viz,
several Law Reform Acts passed by the Parliament and
(2) by means of decisions of the Courts,

Yrrational ep unjust rules which are either relics
of history or products of out-dated ideas of an older
social order are eliminagted, Some of the most important
decisions and acts testify the truth of the above
statement,

l, : The decisioﬁs Of'the'HOuse;Of Lords in -~ -
Dono%hue v, Stevenson (1932) got rid of theory of Privity
wiiich denied justice in many deserving cases,

XI. "The Fatal Accidents Acts cancelled..the—old
rule in Baker v..Bolton,: |

I11. iBmployers - Vicarious liability .for their
servapt's.torts have been greatly extended,

It may be observed that:"fTheentire history of
development of Tort Law shows a continuous tendency
to recognise as worthy of legal protection interests
which previously were not protected at all,?.

Recent trends in Law of Torts:

As an illustration of the above observationof the
YAmerican Law Institute Restatement om Law of Torts'
it would be interesting to note the recent trends in-
Law of Torts, ‘

!t.is obvious that Law of Toris must strongly reflect
changing social conditions, It reflects the change in
Iaw as under:-

A) The early Law of tort was mainly concerned
with protection of property in land, as land was the
wain economic asset at that time,

5. American Law Institute Restatement on Law of forts
vol,1l P.4,



Urbanisation, industrialisations and other ever
growing developments in society now shift the emnhasis
~gradually from injury to land to interests in other
propertics and te personal injury,

B) Meaning of Negligence was completely trans-
formed, For instance, the quest1on which exercised
Salmond ‘whether negllgence is a state of mind or a
standered of coenduct' is not a serious issue in modern
context, TOday innumerable cases arising from traffic,
factory accidents and the like are not concerned with
state of mind of the defendant, The new meaning given
to Negligence now is standard of conduct judged by
that: ofr.a "reasrnable man'",

LU .

c) With further n»nrogress of industrialisation,
civil liability was immediately shifted from immediate
tort~feasor to a third party, The glaring illustration
of this. change is found in the acceptance of the
principle:of vicaticus liability, Seen from the stand
point. of masdter, this is anféxample of strict liability,
Viewed from the relation between the injured and the
wrong- ~doer, vicatious liability amounts to transfer of
prlmary respén51b111ty from: tort feqsor to th1rd par;y.
Ctea S e

In India since thd law’ regardlng the 11ab111ty of
the Drion ancd the states for tortious acts commltted
by iits ‘employees was in a state of uncertalnty. Law.
CGommission of India in its first Report recommended at
length principles on which leglslatlon should proceed
in the subject ‘of llablllty of ‘State in TOFt, <oy

. o
The Law Commission of India observes? "In the context
of a Welfarec State’it’ is neceSSary to.establish a just
relation bhetween: the rlghts of 'the 1nd1v1dua1 and the
responsibilities of the state. Vhlle tpe respon51b111-
ties of the. State have inCreased, the increase in its
activities has led to a greater impact on the citizen,"

In the context of the welfare. state, as mentioned
in the observation above, tﬁe-questlon of the relation-
ship of the citizens with the State seems too.important
to be left undefined and undoterrmlned The problem of
identification, in this- sphere, therefore nay concern
itself with determining the area of the 11ab111ty of .

the State in tort, so as to enable the citizens to
have definite and speedy rcmedy for the wrongs,

6, Law Commission of India First Report (Liability
of the State in Tort}) P, 30,



It will be interesting the observe how this quest1on
has been treated Judlclally in this country,

_ To 111ustrate the above observation the first
question which may be discussed is what constitutes

an 'Act of State' which ousts the jurisdiction of the
courts to entertain the suit. Two divergent views
were exXpressed by the courts after the decision in the
Peninsular case in the matter of what constitutes an
TACt of State',

"The Calcutta High Court in an earlier decision fn
Nobinchandra's case had taken the view that in respect
‘0f acts done in .the exercise of its sovereign functions
by the East India Company, no suit could be entemsained
against the company,"”

"This position was examined by the .leaffied judges
of the Madras High Couxrt ahd it was held that the
immunity of the East India Company eXtended only to
what are known as "Acts of State" sttictly so dalled
and the distinction based on sovereign atid honwusovere gn
functions of the East Iiidia Company was not well
foiinded, .

"In the case of Forrester v: Secretary of State of
India, the judicial committee of the Privy €ouncil did
not consider that the exercise of soveréign power
against a subject could not be questioned in a: court
of Law",9

"The Madras judges in Hari: Bhanji's case held that as ¢
it was an act, the justification for Which was sought
under the mlnlclpal law, the mun1c1pa1 courts had un-
doubted jurisdiction, That decision is note-worthy -as
laying down a test wh1ch can be applied with Oertalnty" 50

ry

i

‘The second questlon which may be taPen up is to
what extent, if any, the Union and the States should
be made liable for the tortious acts of their servants
or agentg,

Te Law Commission of India First Report (Liability:
.0f .State in Tort) -P.5,-

8. 1Ibid P.5,

9-10, Law Commission of India First Report (Liability
of the State in Tort) P,6,



In this context Law Commission of India observes
"the liberalisation of the Law in England and other
countries, should not be ignored in framing the law in
this bqhalf. Our country also must formulate the law
sultably haVIng regard tQ the changed conditions and
the provisions of our Constitution®1l

. S
- T AS Profess;,o-r‘Freedmanl2 observes "It is now
increasingly necessary to abanden the lingerlng
fiction of a legally indivisible state, and of a
£edda1 conception of the crown, and to substitute

for it the princinle of legali liability where the
state either directly or thrpugh incorporated. public -
authorities, engages in activities of a commercial,
industrial or managerial character, The proper test
is not an impracticable distinction between govern-
mental and non-governmental .functions but the nature
and form of the activity in question,”

V Law of Torfs in India .

. The «first noteworthy feature of law of torts in
Indiagi's that thowgh ithe Engr1sh ‘Law :0f torts is _
adopted in India as mentioned above, the Indlan courts
follow English 1aw of Tort$ in regard t0 ‘suits for
damages for torts provided it is in harmony with
justice equity & good conscience. But they depart
from it when any.of its rules apnear unreasonable &
unsuitable ‘to ¥ndian ‘eonditions.

VI . Contents of Tort-Law

Law of Torts protects the most 1mportant r1ghts
of a person;: Viz security of his pérson, domestic
relations, Property & reputation, Thése rights have
been recognised and protected from early times,

11, Law Commission of India First Report (Liability
of the State in Tort) P.31.

12, Law and social change, Page 273,
13, ‘S.Ramaswamy Iyer: 'The Law of Torts' P,35,



With the growing and gradual development of
multi-centered modern society, other rights which
hgve no pecuniary value but are highly prized, are
recognised Viz, Right to vote, right to worship,
right to enjoy privileges of a mambership of a cluby
profession or calling,

Further the Constitution of India guarrantees
certain fundamental rights and declares that the
State shall not make any law which takes away or
abridges them,

The Indian law of torts should now not only
recognise these rights but protect them, The
€ategories of rights are not closed and may eXpand
with new needs and changing conditions of the society,

It is hardly hecessary to mention that while
adopting broad principles and theories of English
Law of Torts, we have to make altcrations and adapta~
tions of them which are proper and necessary for the
needs and requirements of the present and changing
ancial conditions prevailing in India,

VII Now-to th@ problem of:identification
of areas of law of torts, History of distinction
between tort and crime,

It is interesting to observe that the laws of
primitive communities allowed priwate comp051t10n
for even great crimes like homicide, serious b0d11y
injury by allowing pecuniary compemsation to be ~
injured.

"The penal law of primitive communities-was not
the law of crimes but the!law of wrongs OT :torts, 14
Hence the distinction between tort and crime belonga
to cOmparatlvely mature stage of civilization and’
social order, :

In modern times tort differs from crime both as
regards principle and procedure, - Yet watertight
compartments of both tort and crime have not-been
feasible so far and hence even today there are certain
injurles which fall under categories of both tort and
a crime e,g, assault, libel, theft etc,

14, Henry Maine Ancient Law P,379,



It is assumed rather than distinctly asserted or
established that actions-maintainaBle in a court . of
common Law must be either actions for contract or
actions for tort,l5

It may be noted.that breach of trust, adultery,
refusal to pay salvage claims are all wrongs but they
are not torts, The administration of trusts in
particular belongs to law, formerly peculiar to
Chancellor's Court; the settlement of matrimonial
causesS between husband .and .wife t#6 the law peculiar to
Kings Ecclesiastical courts .and the adjustment of
salvage claims to the law fbrmerly peculiar to the
Admlpal s ¢gourt,

Hence these wrongs lieentirely outside common
Law forms of actions and therefore are not tortsy¢ 1In
fact these wrongs were unknown to the common Law and
hence there 'is no question of they belng torts ;in- .
technical sense,

Thus a breach of trust or é6ther equitable obliga-
tions may resemble a tort in that it is a breach of
duty imposed by law and redressed by awardvof damages'.
but it still cont1nues tc be outside the sphere and:
scope of 3 tort 'as-discussed above, ’

Similarly it is interesting to observe that inJury
to a breach of martfial obligations e,g. Adultery =-is
not g tort but an- 1nJury to- parental relation. . e.qg.- seduc-
tion of a daughter is a tort, The treason therefor is
that in the former case.the .relief granted is Divorce-
and not the damages and in the 1ateT the relief
granted is an action for damages.

Damages: . The plalmtlff has.a rlght to recover
un11qu1dat%d damhges i.e. not a predetermined damage
in an action:for a tort, -In fact, the right to
recover unliquidated damages is an essential and
distinctive characteristic of a tort, Where that

remedy is not avallable the wrong complained of is
not a tert,

History of Concep;;lof.ﬁoxt}énd breadh of contract,

Another civil concept  which is outside the sphere
of tort is brecach of confract, Till 16th century,
the ancient common law did not recogn1se’dlst1nct10n
between legal concepts of tort “and breach of contract,

15, Pollock on Law of Torts P,5,
16, 1Ibid P,6,



By about 17th century the distinction between a
tort and a breach of contract became evident which to
a modern lawyer is obvious and fundamental,

Implied contract and quasi - contract

Two other civil wrongs which are outside the
area of tort are implied and quasi-contracts,

In both, duty is fixed under_law and not by con-
sent of"parties of by contract".17i Thus they areé
similar to tort then to a contracty But they differ
from tort in two respects ~ first they may arise
independently of commission of anhy tort and second the
claim therein is usually liquiddted damages;

Tort and morsl offencesy

A tort is a wrong but every wrong is not a tort,

4 tort is a breach of legal duty and not a breach
of moral duty, Just as soine moral effenctes may not be
torts in the same way some torts may not be considered
moral offentes,

_ The Law of Torts as Observed in this Essays has
been subject to certain historical and procedural
incidents in the course of its development, For
instance the &€ivil wrongs for which the common law
remediés were available have been regarded as torts
while those for whicl remedies were available in
Chancellor's and other courts were kept outside the
province of the law of torts. This distinction when
applied in India may seem to be arbitrary in view of
the judicial sgstem prevalent here and also in view
of the welfare State under the written Constitution,

The problem of identificationy therefore, assumes
added relevance in this context and should be studied
systematically so as teo include all tortsy irrespective
of the incidents of the past development, An effort
should be made to delimit the areas of torts amd to
demarcate its boundaries clearly so as to enablée the
citizen to know the position clearly and definitely,

17, Dr, Winfield Province of Tort P.188,






