
THE INDIAN LAW INSTITUTE 

Seminar 

on

The Problems of Law of Torts  

Mt.Abu -  Mar 1969

L i a b i l i t y  in the Law of Torts  -  based 
on Faul t  or nof aul t  or l os s - s pr e a di ng  

c a p a c i t y ?

by

S . S.  Alur*

T h e r e  a r e  two o p i n i o n s  a mon g s t  t h e  l e g a l  h i s t o r i a n s  
a s  r e g a r d s  t h e  t r e n d  o f  d e v e l o p m e n t  i n  r e s p e c t  o f  b a s i s  o f  
liability u n d e r  t h e  law o f  T o r t s ;  as t h e  f u n c t i o n  o f  t h i s  

. law i s  t o  s h i f t  t h e  l o s s e s  f rom one s h o u l d e r  t o  o t h e r ,  
t h e r e  s h o u l d  be some b a s i s  for t h i s  s h i f t i n g .  The f i r s t  
o p i n i o n  h e l d  by J u s t i c e  Holffi^s i S  t h a t  t h e  d e v e l o p m e n t  
h a s  been f r o m l i a b i l i t y  b a s e d  on a c t u a l  i n t e n t  or  mo r a l  
f a u l t  t o  a g r a d u a l  a c c e p t a n c e  o f , e x t e r n a l  s t a n d a r d s .
"While the law does s t i l l  & always^ . . ; . t  measure l e g a l  
l i a b i l i t y  by moral standards,  i t  ne v e r t he l e s s r  by the very  
n e c e s s i t y  of i t s  nat ure,  i s  cont i nuousl y transmuting those  
moral standards i nt o  ext ernal  or o b j e c t i v e  ones,  from which 
t he act ual  g u i l t  of  the party concerned i s  whol ly e l i mi na t e d. "  
(Holnies, common law, page 33) .  The second opinion i s  t hat  
the development i s  from s t r i c t  l i a b i l i t y  to the accept ance  
of moral f a u l t  as the bas i s  of l e g a l  l i a b i l i t y .  There i s  
a t hi r d opinion amongst the wellknown wr i t e r s  in t h i s  f i e l d  
t hat  since the l a s t  cent ury,  the l i a b i l i t y  in t o r t s  does 
not depend on inoral f a u l t  or bl amewort hi ness,  but i t  i s  
s t r i c t  i . e .  wi t hout  any f a u l t  on the part of the def endant .
I w i l l  postpone the di scussi on of  t h i s  t h i r d  trend t i l l  I 
t r a c k down th e c or r e c t  p o s s i b l e  view from the f i r s t  two 
opi ni ons.

I am d i s c u s s i n g  t h e  d e v e l o p m e n t  o f  t h e  b a s i s  o f  l i a b i ­
l i t y  o n l y  w i t h  r e f e r e n c e  t o  t h e  u n i o n t e n d e d  harms i n f l i c t e d  
by t h e  d e f e n d a n t .  B e c a u s e  i n  r e s p e c t  o f  i n t e n d e d  a c t s ,  no  
t h e o r y  i s  r e q u i r e d  t o  h o l d  a man l i a b l e  f o r  tlie c o n s e q u e n c e s .  
I f  t h e  c o n s e q u e n c e s  wh i c h  f l o w  f r om t ^ e  i n t e n d e d  or d e s i r e d  
a c t ,  and i f  t h e s e  c o n s e q u e n c e s  or  t h e  i n t e n d e d  a c t  w^th or 
w i t h o u t  t h e s e  c o n s e q u e n c e s ,  a r e  f o r b i d d e n ,  t h e  d o e r  w i l l  be  
l i a b l e  and no t h e o r y ,  i s  r e q u i r e d .

B. A. , LL. M. ,  Lecturer in Law, Department of  Law, 
Karnatak U n i v e r s i t y ,  Dharwar.
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J u s t i c e  Holness whi l e  d i s c us s i ng  the l i a b i l i t y  for  
unintended harm says at page 86 of the common law, - "The 
standards of the law ^rfe standards of general  a p p l i c a t i o n .

The law takes no account of  the i n f i n i t e  v a r i e t i e s  of  
temperament,  i n t e l l e c t ,  & education which make the i nt er nal  
c h a r a c t e r , o f  a given act  so d i f f e r e n t  in d i f f e r e n t  men. It  
does not attempt to see men as God sdes them, for more than 
one s u f f i c i e n t  reason.  In t he f i r s t  pl ace t he i m o o s s i b i l i t y  
of n i c e l y  measuring a man’ s powers and l i m i t a t i o n s  i s  far  
c l e a r e r  than t hat  of a s c e r t a i ni ng  hi s  knowledge of law, which 
has been thought to account for what i s  c a l l e d  the* presump­
t i on t hat  every man knĉ w.s the law* But a more s a t i s f a c t o r y  
expl anat i on i s ,  t h a t ,  when men l i v e  in s o c i e t y ,  a c e r t ai n  
average of  conduct,  a s a c r i f i c e  of  i ndi v i dua l  p e c u l i a r i t i e s  
going beyond a c e r t ai n poi nt ,  i s  necessary to the general  
we l f a r e .  I f ,  for i ns t a nc e ,  a man i s  born hast y & awkward,  
i s  always having ac c i dent s  & hurt ing hi mse l f  or hi s
n e i g h b o r s , ...............  hi s  s l i p s  are no l e s s  troublesome to
hi s  neighbors than i f  they sprang from g u i l t y  n e g l e c t .
His nei ghbors acc ordi ngl y  requi re him, at  hi s  proper p e r i l *  
to come up to t h e i r  standard,  & the court s  which they 
e s t a b l i s h  de c l i ne  to take hi s  personal  equation i nt o account ,

"The r ul e  t hat  the law does,  in general  determine l i a b i ­
l i t y  by bl ameworthiness,  i s  subj ect  to the l i mi t a t i o n  that,  
mintue d i f f e r e n c e s  of charac t er  are not al lowed f or .  The 
law cons i de r s ,  in other words,  what would be blameworthy in 
the average man, the man of ordinary i n t e l l i g e n c e  and 
prudence,  and determines l i a b i l i t y  by t h a t .  I f  we f a l l  
below the l e v e l  in those of g i f t s ,  i t  i s  our m i s f o r t u n e ; . . , .  
But he who i s  i n t e l l i g e n t  & prudent does not act  at his p e r i l ,  
in theory law. On the c ont r ar y ,  i t  i s  only when he f a i l s  to 
e x e r c i s e  the f o r e s i g h t  of  which he i s  c apabl e ,  or e x e r c i s e s  
i t  wit h e v i l  i n t e n t ,  t hat  he i s  answerable f or the conse­
quenc es, ”

J u s t i c e  Hoines f urt her  s t a t e s  t h a t ' t h e  law presumes or 
expect s  a man to posses ordinary capaci t y  to avoid harming 
hi s nei ghbours,  unl ess t here i s  a c l e a r  & proved case of  
abnormali ty or i nc apac i t y  in the p a r t i c u l a r  defendant,  
l i k e  a bl i nd man or an i n f a n t ,  and l ays  a compl et el y  
d i f f e r e n t  proposi t i on on page 88 ’’ but t h a t ,  on the othert  
i t  (law) does not in general  hold him l i a b l e  for uni nt en­
t i o n a l  i nj ur y ,  This means t hat  Holmes meant some
i n t e r n a l  or moral shortcoming which w i l l  excl ude his  
l i a b i l i t y .
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Further he argues that " I f  the ext e r nal  phenomena,  
t he mani fest  a c t s  and omi ssi ons,  are such as i t  r e q u i r e s ,  
i t  i s  whol ly i n d i f f e r e n t  to the i n t e r n a l  phenomena of  
cons c i enc e ,  A man may have as bad a heart as he chooseSt  
i f  hi s conduct i s  within'  the r u l e s .  In other words,  the  
standards of t he law a r e ' eXt ern a,l standards,  &,  however 
much i t  may t ake qioral c ons i de r at i on i nt o account ,  i t  does 
no only for t he nurptsse of drawing a l i n e  between such 
b o di l y  motions & r e s t s  as i t  p.ermitst and such as i t  does 
not* What the law r e a l l y  f  orbi d ' s , ^ , i s  the act  on 
t he wrong si(^e of the l i n e ,  be t hat  act. lilameworthy or 
ot herwi se, "

Any l e g a l  standard,  which we c a l l  as ext ernal  standard,  
must be capabl e of being known, so that,  men in s oc i e t y  
may know & f ol l o w them. When t hese standards are caPabl e  
of being known, we can s a y  t ha t  every, person i s  supposed to 
have known what the law i s .  And when a man is,made to pay 
damages, he i s  supposed to have broken the law or devi at ed  
from the ext ernal  standard set up by the c our t .  In negli-^ 
gence cases l e g a l  faul t ,  does not c oi nc i de  with moral 
f a u l t .  The standard appl i ed by law t ‘o determine hi s  l i a b i ­
l i t y  has always been e x t e r n a l ,  o b j e c t i v e  standardi  Where 
t here i s  a duty to use care* one must act  as a pfudent man 
would act  in s i mi l ar  c i rcumst ances,  t h i s  prudent man  ̂ or 
sometimes even c a l l e d  as the reasonabl y prudent man, i s  
not a party to t he action: iiilor i s  he a l i v i n g  person to  
enabl e,  the court s  to piit him in the wi t ness  box* He i s  an 
• i d e a l i s e d  a b s t r a c t i o n * ;  a f i c t i t i o u s  person.  He is,  endowed 
wit h the q u a l i t i e s  of  the person whose conduct i s  being  
j udged.  But many of the act or^s s ho r t c pmi ng s , ’ l i k e  
awkwardness,  f a u l t y  or poor judgment are not taken i nt o  
account i f  they f a l l  below the general  l e v e l  of  behaviour  
of the- community.

According to the second view the law held a person 
l i a b l e  who caused harm to hi s  neighbour t o make good the 
l oss  i r r e s p e c t i v e  of  any f a u l t  or i nt e nt  to harm on the  
part of the doer.  In adj udi c at i ng  upon questi ons of  
c i v i l  l i a b i l i t y  the law made no attempt to t ry  the i nt e nt  
of man because " t he , t houg ht  of man shal l  not be t r i a b l e i
as the d e v i l  hi mse l f  knoweth not t he thought  of  man"
(Per Brian C . J ) ,  The ear l y  law asked "Did the defendant  
do t he phy si cal  act which damaged the p l a i n t i f f ?  And not  
whether he had i nt ended.  The general  r u l e  was t hat  a man 
was l i a b l e  for the harm which he has i n f l i c t e d  upon another  
by his a c t s ,  whether i n t e n t i o n a l l y ,  n e g l i g e n t l y  or
a c c i d e n t l y .  This pr i nc i pl e  had been appl i ed to cases  of
damage done by a man*s animals or anything under hi s  charge  
or c o n t r o l .  Even the l u n a t i c s  & i n f a n t s  were not excused;
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t hey Were c i v i l l y  l i a b l e  to pay damages to the i nj ur e d  
par t y ,  though t he s t a t e  might remit p e n a l t i e s .  In a l l  
c i v i l  a c t s ,  t he law does nqt so much regard t he i nt e nt  
of  t he a c t c r ,  as the l o s s  & damage of t he part y s u f f e r i n g ,  
" I f  a man r i s i n g  in hi s  s l e e p  walks i nt o  a chi na shop & 
breaks  e v e r y t hi ng  about him, his bei ng &sl eep i s  a 
compl et e answer to an i hdl bt ment  for t r e s p a s s ,  bat be 
must answer in an ac t i on for everyt hi ng he has br ok e n, ” 
( P o l l o c k ,  law of  T o r t s ,  l 5t h e d i t i o n , )

Though t he words ^f a u l t *  & *negligence/^ appeared in 
some of the e a r l y  c a s e s ,  i t  was d e a r  t hat  such terms 
didnot Carry t he meaning at t ac he d t o them in modern law.
In Weaver■v. Ward, examples were gi ven -  *As i f  a man by 
f o r c e  t ake my hand & s t r i k e  you,  or i f  here t he defendant  
had sai d t hat  t he p l a i n t i f f  ran a g a i n s t  hi s  pi ece when 
i t  was d i s c h a r g i n g ,  .or had set  f ort h t he c as e  with the  
c i rcumst ances  so as i t  had appeared to t he  cOurt t hat  i t  
had been i n e v i t a b l e  & t ha t  the defendant  had committed itn 
n e g l i g e n c e  t o g i v e  occasi on to the h u r t ’ . However,  t here  
were oc c as i ons  r e c og ni s e d by law for i n f l i c t i n g  seme kind 
of harm, f or example,  the publ i c  i n t e r e s t  may demand t he  
i n f l i c t i o n  of. harmj i . e .  t r e s p a s s  on a p r i v a t e  land f or  
def endi ng t he country ag a i ns t  the f or ei gn i nv a s i o n;  for  
the pr ot e c t i on of  p r i v a t e  r i g h t s  to person or property  
harm coul d be i n f l i c t e d .

Thi s  was t he period when l i a b i l i t y  was independent of  
f a u l t .  The c h i e f  aim of law in t h i s  p r i mi t i v e  s o c i e t y  
Was to keep the peace & mai ntain lav; and order.  The 
emphasis was on the good of  a l l ,  the e n t i r e  community,
^nd t he i n d i v i d u a l  wrongdoer’ s consequences were taken 
i nt o  account and not the reason (mental element)^ The 
i n t e r e s t  of  t he s t a t e  wgs supreme,and i t  was on ’ unmoral*  
period* in as much as t he ’ morals* of t he i n d i v i d u a l  
wrongdoer was not tjjken i nt o  account .  When the emphasis 
s h i f t e d  to t he we l f a r e  of the i n d i v i d u a l  and the morals  
of the i n d i v i d u a l  and the moral minded s o c i e t y ,  t here  
was an attempt to  adj us t  the lo,ss accordi ng to, popular  
n o t i ons  of  good,  f a i r n e s s  and f a u l t .  Thi s  i dea t h a t  l e g a l  
l i a b i l i t y  should f ol l o w moral or s o c i a l  f a u l t  i s  c o r o l l a r y  
to t he modern notion t h a t  o r d i n a r i l y  i t  i s  unj ust  to  
r e q u i r e  a person who i n n o c e n t l y  or a c c i d e n t a l l y  causes  
harm t o  pay f or i t .

The c h i e f  expounder of  the f i r s t  v i e wr t ha t  a man’ s 
l i a b i l i t y  i s  j udged by e x t e r na l  standard* i s  J u s t i c e  Holmes,  
And t h a t  of  t he second view t hat  t he l i a b i l i t y  i s  based 
o n ; f a u l t ,  moral or s o c i a l ,  i s  Prof.  V^igmore. Of the two 
t h e o r i e s ,  Frof ,  Wigmore’ s t heory has been accept ed as
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near er  t h e  t r u t h .  The c h i e f  support ers  of  the second 
t heory are S i r  Wi l l iam Holdsworth and Si r  F. Pol l oc k,
S i r  H o l d s w o r t h  spoke of  ^the dominant concept  of  
A n g l o - s a x e n  l e w \  was *the i de a  t h a t  a man a c t s  at h i s  
p e r i l ^ i  S i r  F, Pol l oc k sai d -  ” In a rude s t a t e  of  s o c i e t y  
t he d e s i r e  of  vertgeance i s  measured by the harm a c t u a l l y  
s u f f e r e d  & not by a"y c o n s i d e r a t i o n  of  the act or^s i n t e n t i o n ;  
hence the a r c ha i c  l a w of  i n j u r i e s  i s  ‘a l a w of  a b s ol ut e  
l i a b i l i t y  f or  the d i r e c t  consequences of  a man' s a c t Si  
t e m p e r e d  only by p a r t i a l  e x c e p t i o n s  in t h e  h a r d e s t  c a s e s , "  
( P o l l o c k  on T o r t s ,  l 5 t h e d i t i o n *  Page 1 2 ) ,  I t  i s  t rue  
t h a t  t he some f a c t s  w o u l d  of t en a f f o r d ground f or  act i on  
under t he  c r i mi n a l  law and under the c i v i l  l a w .  In 
c r i mi na l  l aw t he r e  was an a b s o l u t e  l i a b i l i t y  peri od.
Anci ent  c r i mi nal  law determined the l i a b i l i t y  of  t he doer  
by l ooki ng to t h e  harmful  consequences.  I t  held t he doer  
(or the t h i ng )  l i a b l e ,  whether i t  be animate or i nani mat e.
The thi ng was f o r f e i t e d  as deodand.  The same f a c t s  when 
brought under the c i v i l  law, wherein the i nj ur e d c l ai med,  
not t he punishment of  the doeri  but compensation t e  h i m s e l f ,  
t he law had to appl y t he same p r i n c i p l e .  And th^t  i s  why 
t h e r e  i s  a g r e a t e r  support  to Prof ,  VJigmore view for  
det ermi ni ng the c i v i l  l i a b i l i t y ,  Salmond in hi s  book on 
Law of  Tor t s  ( l 4 t h  e d i t i o n ,  Pa06 2 9 ) s a y s  -  "Reason demands 
t h a t  a l o s s  s h a l l  l i e  where i t  f a l l s ,  unl e s s  some good 
purpose i s  to be served by changing i t s  i nc i de nc e ,  and in 
ge ner al  the ohly purpose so set v ed i s  t h a t  of  punishment  
f o r  wrongful  i nt e nt  or negl  i gehce* ' , The main aim of  Law 
of  Tor t s  i s  adj ust ment  of  l o s s e s  and st ronger  reason i s  
r e qui r ed f o r  s h i f t i n g  t he l o s s e s  from one shoul der t o  t he  
o t h e r ,

This p r i n c i p l e  of  c i v i l  l i a b i l i t y  " o b v i o u s l y  t a k e s  
accoiinti  not of t he  moral shortcomi ngs of  the def endant ,  
but only of  t he  l o s s  of  the p l a i n t i f f ;  and t h i s  c h a r a c t e r i s ­
t i c  i s  t e mi n i s c e n t  of  t he  days wheen th e  compensation payabl e  
was regarded,  not as a penal t y  for wrongdoing* but as a 
means whereby t he  p l a i n t i f f  was induced t o f orgo hi s  
r i g h t  to take r e v e n g e , "  (Hol dsworth,  Hi st ory of  Engl i sh  
law Vol.  V III  Page 447) ,

As r eg ar ds  t he s e  two views Prof ,  Nathan I s a a c s  i s  of  
t he view t ha t  t hey supplement each ot her .  They are the  
two ends wi t hi n which the pendulum swi ngs, "  The law has  
moved in c y c l e s ,  A period of s t r i c t  l i a b i l i t y ,  an ' unmoral*  
peri od,  i s  succeeded by a period of  f a u l t  l i a b i l i t y ,  a 
•moral ’ peri od,  and then t he pendulum swings back a g a i n , "  
(Salmond, T o r t s ,  14th e d i t i o n  Page 3 1 ) ,  "The h i s t o r y  of  
t o r t  law rec ords  l a ps e s  from t he moral f a u l t  b a s i s  and 
ret ur ns  t o  i t  r a t he r  than a s i n g l e  movement in any one 
d i r e c t i o n .  There i s ,  in f a c t ,  an a l t e r a t i o n  between peri ods
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of  the tendency t ha t  J u s t i c e  Holmes des c r i be d when cases  
of  a c t i n g  at one^s p e r i l  mu l t i p l y  in the law and peri ods  
of  t he kind p r of e s s or s  Ames and Wigmore d e s c r i b e ,  when 
morals are r e i n f u s e d  i n t o  the l a w . ’* (31 Harvard Law Review,  
Page 966)*

Whatever be t he c o n f l i c t  i i srespect  of  t he se  t h e o r i e s  
and the development of  t he t o r t  l i a b i l i t y ,  i t  i s  c e r t a i n  
t h a t  nei^hfer of  th e two t h e o r i e s  i s  in vogue now and 
n e i t h e r  i,s f ol l owed e x c l u s i v e l y .  I t  i s ,  I would sayt a 
peri od of  s t r i c t  l i a b i l i t y ,  r’ an ac t s  at hi s  p e r i l .  But  
hi s  conduct ,  wrongful  or i nnoc ent ,  i s  j udged not by the  
moral or s o c i a l  f a u l t  accordi ng t o  t he standard of  the  
doer,  but by an e x t e r na l  st andard.  I t  i s  a moral s ho r t ­
coming j udged by t he i n d i v i d u a l s  j udgment ,  c a p a c i t y ,  e t c . ,  
but the law a p p l i e s  an o b j e c t i v e  t e s t  or e x t e r na l  st andard.  
For dejtermining hi s l i a b i l i t y ,  t he law does not t a k e s  i n t o  
■account t he shortcomings,  d e f e c t ,  l ack of  knowledge,  l ack  
of c a p a c i t y ,  l a c k  of  f o r e s i g h t ,  e t c ,  in the t i ' ' C 3 f e n d n n t %  
but the l aw c a l l s  f or  the ' i d e a l  man  ̂ in the s o c i e t y  and, 
determi nes hi s  conduct  in t hose s i t u a t i o n s  posthumously and 
t he j u dg e  (and the j u r y )  s i t  as doct ors  doing a ’ post ­
mortem’ on the conduct or behavi our  of  t he  def andant .  The 
law h.as not ,  and cannot ,  l ay  down bef or e  hand,  by any hard 
& f a s t , r u l e ,  as to how a ‘ r e a s onabl e  man' (or prudent,  i d e a l ,  
average man) in a s o c i e t y  would act,^ I f  i t  i s  so donet
i t  . wi l l  be a sort  of  gui de  to men in the s o c i e t y .  The laws
p r e v a i l i n g  in the s o c i e t y t  whether , c o d i f i e d  or u n c o d i f i e d ,  
are made known t o  a l l  men, so t h a t  t hey need not do those  
a c t s  which are e i t h e r  e x p r e s s l y  or i rnpl i edl y pr ohi bi t ed by 
the s t a t e .  I f  the same i s  done in r e s pe c t  of  gn ' i de ^l  
c o n d u c t ’ , i t  w i l l  s erve as a gui de to t he j u d g e  (.&• j^jry)  
who deci de  t he case and al s o ;to men l i v i n g  in s o c i e t y ;  A 
r e a s ona bl e  conduct i s t he con.-'^uct, of a reasonabl e  man in 
s o c i e t y  i . e .  ’ the man in the s t r e e t *  or ' t h e  man oh the'
clapham omni bus' ,  or ’ t he man who t akes  the magazines at
home & in the evening otishes t he lawn mower in h is  s hi r t  

' s l e e v e s ’ . In r espect  of  a reasonabl e  man in I n d i a ,  we can 
Say he i s  a 'man who t r a v e l s  by t he  s t a t e  buses or in H I  
c l a s s  of  a t r a i n ,  or one who purchases h i s  f oodgr ai ns  and 
^ugar on t he r at i on card i s s ue d by the Revenue a u t h c r i t i e s ^

According to t h e s e  . s t andards of  j u d g i n g  the l i a b i l i t y  
of  the def endant ,  t he i n d i v i d u a l ’ s s t a t e  of  mind,  i n t e n t i o n ,  
knowledge,  or the s u b j e c t i v e  elements are not taken i nt o  
account ,  e^g,  whi l e det ermi ni ng t he l i a b i l i t y  of  t he  
defendant  i s  compared with t he conduct of  t he reasonabl e  
man,. As such-, in t h i s  r e s ne c t  the theory propounded by 
J u s t i c e  Holmes i s  s t i l l  foiflowed.
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Now as  r e g a r d s  t h e  b a s i s  o f  l i a b i H t y t  n e i t h e r  v i e w  
i s  e n t i r e l y  c o r r e c t .  As s t a t e d  i n  t h e  b e o i n n i n g  o f  t h i s  
a r t i c l e ,  t h e  t h i r d  o p i n i o n ,  t h a t  t h e  l a w h a s  c o n c e n t r a t e d ,  
s i n c e  t h e  l a s t  c e n t u r y ,  on s t r i c t  l i a b i l i t y *  L i a b i l i t y  
d o e s  n o t  d e p e n d  upon m o r a l  f a u l t  or  b l a m e w o r t h i n e s s  and  
t h e i r  i s  a s h i f t  t o w a r d s  l i a b i l i t y  b a s e d  on c a p a c i t y  t o  
Pay t h e  l o s s e s ,

B.y t h e  end o f  t h e  l a s t  c e n t u r y ,  new t o r t s  had b e e n  
r e c o g n i s e d ,  w h i c h  u n d e r m i n e d  t h e  t h e n  e x i s t i n g  p r i n c i p l e .  
The t h e n  t e n d e n c y  was  t o  r e g a r d  t h e  a r e a  o f  s t r i c t  
l i a b i l i t y  as  an e x c e p t i o n  t o  t h e  g e n e r a l  r u l e .  I t  was  
f e l t  t h a t  t h e r e  was  an a d j u s t m e n t  b e t w e e n  l aw and m o r a l s  
s i n c e  u n d e r  i t  a man was g e n e r a l l y  h e l d  l i a b l e  o n l y  
w h e r e  he  had b e e n  g u i l t y  o f  some k i n d  o f  f a u l t .  P u t  t h e  
r e c e n t  t e n d e n c y  and t h e  d e v e l o p m e n t  o f  t h e  c a s e  l aw i n  
E n g l a n d  i s  t o w a r d s  a s t r i c t e r  l i a b i l i t y ,  w i t h o u t  a d v e r t i n g  
t o  t h e  a b s e n c e  o f  f a u l t  i n  t h e  d e f e n d a n t .

The f i r s t  no t a b l e  d e c i s i o n  c r e a t i n g  a new t o r t  & new 
l i a b i l i t y  i s  t he  case of Ryl ands v,  F l e t c h e r  (1868),  I t  
r e f e r r e d  to t he conduct & the mode of  using one’ s own 
propert y.  Whoever brought anyt hi ng on hi s  land which was 
not ther^ n a t u r a l l y ,  was to keep i t  at hi s  p e r i l ,  and i f  
i t  escapes & causes  damage, he s h a P  be held l i a b l e ,  
though he has taken due & proper care for i t s  c us t ody .
T h i s  c a s e  i s  c o n s i d e r e d  t o  be  t h e  c a s e  w h i c h  r e c o g n i s e d  
t h e  t o r t  o f  s t r i c t  l i a b i l i t y ,  Pri ' or  t o  t h e  c r e a t i o n  o f  
t h i s  t o r t ,  t h e r e  w e r e  t o r t s  a l r e a d y  i n  e x i s t a n c f e  wh i ch  
c o u l d  a l s o  b e  b r o u g h t  unde r  t h i s  c a t e g o r y .  For  e x a m p l e ,  
t r e s p a s s  t o  l a n d  or  p e r s o n .  Any i n v a s i o n  o f  t h e  r i g h t s  
t o  p r o p e r t y  l a n d  or g o o d s  or  p e r s o n ,  w e r e  c o n s i d e r e d  as  
w r o n g f u l  and t h o ' i g h  t h e  a c t  was  d o n e  a c c i d e n t a l l y ,  i n  g o o d  
f a i t h  or  due t o  an e r r o r  o f  j u d g m e n t  ( m i s t a k e ) ,  t h e s e  
w e r e  c o n s i d e r e d  as  i n v a l i d -  d e f e n c e s .  T r e s p a s s  t o  l a n d  
t h r o u g h  a p e r s o n  or a c a t t l e ,  w e r e  b o t h '  t o r t i o u s .  In  
r e s p e c t  o f  c o n v e r s i o n ,  t h e  l i B b i l i t y  was  s t r i c t ' ,  t h o u g h  
t h e r e  was  a b ' ~ n a f i d e  b e l i e f  o f  t h e  d e f e n d a n t  t h a t  t h e  
g o o d s  w e r e  h i s ,  A h o u s e  h o l d e r  was  l i a b l e  f o r ' d a m a g e  • 
c a u s e d  by hl..s f i r e ,  e ve n  t h o u g h  t h a t  damage was  o c c a s i o n e d  
n o t  by h i s  a c t ,  b u t  by t h e  a c t  o f  h i s  s e r v a n t s  or  g u e s t s .  
A n o t h e r  i l l u s t r a t i o n  i s  t h a t  o f  t h e  l aw a s  t o  k e e p i n g  
o f  a n i m a l s .  The l i a b i l i t y  f o r  t h e  damage  c a u s e d  by ordi -^  
n a r y  t a m e  a n i m a l s  was  m o d i f i e d  by t h e  jgrowth o f  s c i e n t e r  ' 
r u l e  b u t  t h e  o l d  s t r i c t . l i a b i 1 i t y  r e m a i n e d  i f  t h e  
a n i m a l  was n a t u r a l l y  w i l d  or i t  s c i e n t e r  c o u l d  be  n r o v e d .  
The owner  o f  c a t t l e  was h e l d  l i a b l e  f o r  c a t t l e  t r e s p a s s  
on t o  h i s  n e i g h b Q f B e r ’ s l a n d .
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The v i c a r i o u s  l i a b i l i t y  p r i n c i p l e  i s  another example 
in t h i s  d i r e c t i o n .  The i nnoc ent  master i s  hel d l i a b l e  
for t he wrongs of  hi s  servant  and sometimes h i s  independent  
cont ract . ors;  •

The t o r t  of  def amati onr also, does not t a ke f a u l t  
i n t o  account .  The f a c t  of  def amat i on,  and not the  
i n t e n t i o n  to defame,  i s  ma t e r i a l  for det ermi ni ng the  
dei amer’ s l i ^ i b i l i t y ,

B « r r i n g  a h a n d f u l  o f  t o r t s  r e q u i r i n g  a p a r t i c u l a r  
m e n t a l  e l e m e n t  , a l l ' t h e  o t h e r ,  t o r t  s a re .  i n  s t a n c e s  o f  
s t r i c t  l i a b i l i t y .

So i t  i s  not ' t he  a c t u a l  i n t e n t *  of  J u s t i c e  Holmes 
t heory or 'moral  fault*^ of  Prof ,  Wigmore*^s t heory t hat  
i s  p r e v a i l i n g .

As Prof ,  Fleming poi ht s  out in hi s  book on An 
I nt r oduc t i on to t he Law of Tor t s  (l967 e d i t i o n ) ,  si nce  
t he begi nni ng of  t h i s  cent ury  t here has been a widening  
of  t he  t o r t  l i a b i l i t y *  "Viewed in t he broad p e r s p e c t i v e  
of  hi^'tory the law of t o r t s  ent ered i t s  second st age  
around t he turn of  t h e - l 9 t h  cent ury as t u r npi k e  and 
burgeoni ng i ndus t r y  were v a s t l y  a c c e l e r a t i n g  t he pul se  
of  human a c t i v i t y  and c onf r ont i ng  human s o c i e t y  with  
an accid'ent problem of  h i t h e r t o  unprecedented dimensions.  
The l e g a l  response to t h i s  d r a ma t i c ■c h a l l e n g e  was ne i t he r  
d i s o r i e n t e d  nor timid,- In one r e s pe c t  i t  s t i mul at ed  
an expansion .of l e g a l  p r o t e c t i o n ,  in another a c o n t r a c ­
t i on, ' *  (Page 4 Qf Fleming on law of  T o r t s ) ,  The court s  
Were f a c e d , wi t h  novel  and mani f ol d c as es  l i k e  p e r i l s  of  
highway St, c i t y  s t r e e t s ,  along r a i l r o a d  t r a c k s ,  f a c t o r i e s , :  
manuf ac t urers,  oc c upi e r s  of  property e t c .  The t hree  
def ences  of  c o n t r i b u t o r y  negligenc*e* assumption of  r i s k ,
& t h e  d o c t r i n e  o f  .cpmmon e mp l oy m e n t  e x e m p t e d  ,]the m a s t e r  
f r o m  v i c . a r i o u s <  l i a b ' i l i t y  f o r  any i n j u r y  h i s  s e r v a n t  
i n f l i c t e d  on a f e l l o w  s e r v a n t .  I t  was  i n  1897 b y  t h e  a 
workmen .̂s c o m p e n s a t i o n  A c t  and t h e  a b o l i t i o n  o,f t h e  
d o c t r i n e  o f  common e m p l oy m e n t  i n  1948 w h i c h  a s s u r e d , t h e  
E n g l i s h  w o r k i n g  c l a s s  a s e c u r i t y  a O a i n s t  t h e  a c c i d e n t s  
^ a r i s i n g  i n  o r  o u t  o f  t h e  c o u r s e  o f  e mpl oyni ent T^  The  
b a s i s  o f  wo r k ma n ^ s  c l a i m  a S a i n s t  t h e  e m p l o y e r  was  n o t  
e m p l o y e r ' s  n e g l i g e n c e  . or  f a u l t  b u t  t h e  a c c i d e n t .  T h i s  
Was s o  b e c a u s e  t h e  e m p l o y e r  mayi  & he c a n ,  i n s u r e  a g a i n s t  
s u c h  l i a b i l i t y .  T i l l  1932 ( p o n o g h u e  v ,  S t ’e v e n  s o n ) ,  t h e  
d o c t r i n e  o f  p r i v i t y  o f  c o n t r a c t  ' s c r e e n e d  n e c j l i s e n t  
m a n u f a c t u r e s  f rom c l a i m s  f o r  i n j u r y  by u l t i m a t e  c o n s u m e r  
o r  u s e r  o f  t h e  g o o d s  m a n u f a c t u r e d ,  Dy t h e  o c c u p i e r s ^  
l i a b i l i t y  A c t ,  1957, t h e  o c c u p i e r  owes, a common d u t y  o f  
c a r e  t o  a l l  l a w f u l  v i s i t o r s  o f  h i s  p r e m i s e s .
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From th e above account  i t  i s  c l e a r  t h a t  t he law of  
Tor t s  i s  moving towards a s t r i c t e r  l i a b i l i t y .  F,.ult  
i s  no more th e  b a s i s  of  l i a b i l i t y ;  however c a r e f u l  t|te 
doer be.  I t  i s  the l os s  s u f f e r e d  by t he p l a i n t i f f  t h a t  
i s  t he amount t o  be adj ust ed*

The new p o l i c y  of  t he law deal s  with s i t u a t i o n s  
where the d e f e n d a n t ’ s dangerous or unusual  activity^-. ’ 
exposes t he communjity to an unusual l y  great  r i s k  a nd- wi l l  
not be l e s s  even i f  he does i t  with every p o s s i b l e  preC.gu~ 
t i onb The b a s i s  of  l i a b i l i t y , '  under t h i s  changed pol icy,  
peri od,  i s  the i n t e n t i o n a l  behavi our  in,; doing an unusual  
a c t  r e s u l t i n g  in exposure c f  t he community t o  suth a r i s k ,  
"The c o u r t s  have tended to, l a y  s t r e s s  upon the f a c t  t ha t  
th^ defendant  i s  a c t i ng  f o t  h i s  own purposes,  & i s  
seeki ng a b e n e f i t  or a p r o f i t  of  hi s  own from such a c t i v i -  
t i e S f  & t hat  hd i s  in a b e t t e r  pos i t i on t o admi ni st er  
t he unusual  r i s k  by paS^sing i t  on to  th e  publ i c  than i s  
t he i nnocent  v i c t i m .  The problem i s  d e a l t , w i t h  as one 
of  a l l o c a t i n g  a more or l e s s  i n e v i t a b l e  l o s s  t o  "be charged  
a g a i ns t  a complex & dangerous ci  vi  1 i set  io^ ;$nd l i a b i l i t y  
i s  placed upon t he party best  abl e  t o ‘ sh.t):uider i t .  The 
defendant  i s  hel d l i a b l e  merely because, ,  as a mat ter of  
s o c i a l  e n g i n e e r i n g ,  the c onc l usi on i s  |;ha^ th e  r e s p o n s i b i l i t y  
shoul d be h i s .  Thi s  modern a t t i t u d e ,  which i s  l a r g e l y  a 
.thing "of(the . last four decades,  i s - o f  course a f ar  cry  
-frptn th e i n d i v i d u a l i  S t i c  v i ewpoi nt  o f  t he comjmon law court* ' .

( RroVself ■ on t o r t s ,  2 n d  e d i  t  iion , . p a g e  3 l 8 ) i

When this def endant  i s  at f a u l t ,  moral or s o c i a l ,  
t he r e  w i l l  be no. di f f  i c u l t y  in hol di ng him l i a b l e .  "̂ he 
r e a l ’ d i f f i c u l t y - c o m e s - j i p  when n e i t h e r  party i s  t o  be 
bla^ne’d. The law f.eqls' sorry for t he poor p l a i n t i f f  and 
e qua l l y  sorry f o r ‘t he def endant .  The oal y  , element >,whi eh 
i n f l u e n c e s  t he c o u r t s  in adjuisting t he l o s s e s  i s  wlio can 
bes t  bbar th'e l o s s  £• then to s h i f t  the l o s s  on t o such 
person even i f  th' î^e ip  no f a u l t  on. hi s  part .  This  
s h i f t i n g  otf t he  lo.^s wi l l ,  nodbubt be onerous t o the' person 
oh whom i t  i s  s h i f t e d * v  But the r ec ent  t rend in t he p o l i c y  
bfehind s h i f t i n g  i s / i h a t  such a person i s  in a po s i t i o n to  
absorb t h i s . l o s s ,  by s{3ireading i t  on to  th e  s o c i e t y ,  
through i nsurance^ i n c r e a s b  in n r i c e s ,  r a t e s ,  t a x e s  e t c . *  
ih r e s p e c t  o i  advancfe c o u n t r i e s  l i k e  America,  England,
Japan,  Germany e t c . ,  t he  def endant s  have deep pockets^ t hey  
are publ i c  u t i l i t y  b o d i e s , i n d u s t r i a l  c o r p o r a t i o n s ,  e t c ,  
t hey pay f i r s t  and r ec over  l a t e r  by spr eadi ng.  So the  
emphasis has changed frQm .1 o s s - ' s h i f t i n g  t o l o s s - s p r e a d i n g ,  
’’ The ^decisiv^ f a c t o r  i ' n ' t h i s  r e o r i e n t a t i o n ,  which i s  
d e s t i ne d u l t i m a t e l y  to r e c a s t  miichi.Of contemporary  
ac c i de nt  law,  i s  t he .growing r e a l i s a t i o n  t h a t  t o r t  law can.
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& of t en doesi  perform the f unct i on not merely of  s hi f t i ng^  
but al so of  spreading t he l o s s ;  t hat  the defendant  
i nst ead of  having- t o f oot  t he b i l l  s i ng l e  handed i s  in 
act ual  f a c t  mere often than not only a condui t  through 
which t he cos t  i s  channel l ed so as e v e nt ua l l y  t o be 
disoremi nat ed in minute and almost i mne r c e pt i bl e  f r a c t i o n s  
among the whole on an gppi ' eci abl e sect i on of  t he community,"  
Fleming,  An I nt i uduc t i on t o t he law of  t o r t s ,  1967 e d i t i o n ,  
page 8^, He then g i v e s  an example of a tnanufacturer» who 
pays compensation to t h i r d  p a r t i e s  for the i n j u r i e s  sus­
t ai ned and adds to hi s  c o s t  as overhead c haf ges  and w i l l  
c a l c u l a t e  t he pri ce he w i l l  charge for each uni t  of  his  
product and t hat  w i l l  e v e n t u a l l y  be spread in n e g l i g i b l e  
amounts over the l ar ge  number of u l t i ma t e  consumers.  This  
spreadi ng of the c os t  may also,  be achieved by t he devi ce  
of l i a b i l i t y  i nsurance.  In bal anci ng t he i n t e r e s t s ,  t he  
c our t s  have been guided by t he r e l a t i v e  a b i l i t y  of the  
r e s p e c t i v e  pa r t i e s  t o bear the l os s  which must f a l l  on one 
or the ot her.  In doing t h i s  the j udges  are n ot . favour ing 
the poor aga i ns t  the r i c h .  I t  i s  a question ojf t h e i r  
c a p a c i t y  to absorb the l oss  and spread i t ,  t hat  mat ters  
much.

Af t er  l ooking to t h i s  br i ght  and s a t i s f a c t o r y  pi ct ure  
of t he  poor ( p l a i n t i f f )  workman in England & .America, when 
we come to the Indian count erpart  we are very much dis~  
appoi nt ed.  There i s  a s t r i k i n g  c ont r as t  between t b e  two,  
Englaind and America are hi g hl y  progres si ve and i n d u s t r i a l i s e d  
c o u n t r i e s .  Even a f t e r  l apse of  a century we may not be in 

a posi t i on to reach in t he near v i c i n i t y  of  t hese ccunti ri es.  
I t . i s  due .to t h i s  hi ghl y  p r o g r e s s i v e ,  industrialized, 
commerci al. urbani zat i on t ha t  the communities of t hese c ou nt r i e s  
haTebecome r i c h .  When t he s e  advanced c ou nt r i e s  are 
i nvent i ng new thi ngs d‘ay by day,  when t hey are t r y i n g  to  
reach the moon, we are wast i ng our e ne r gi es  and resources  
on pet t y quarrel s  l i k e  communal r i o t s ,  boundary di s pu t e s ,  
r i v e r  wat er,  gheraoes,  bandhs,  s t r i k e s ,  d h a r a n a S e t e ,  Our 
l e g i s l a t o r s  are no except i ons  to t h i s .  Every person 
having some power i s  l ooking t o hi s  own i n t e r e s t ,  i nst ead  
of l ooking tr the b e n e f i t  of  t he community,  s o c i e t y ,  s t a t e  
and nat i on.  The energi es  and money Cf th e  government i s  
spent in meeting t hese c h a l l e n g e s ,  i n s t i t u t i n g  j u d i c i a l  
i n q u i r i e s  and in r e b u i l di ng  What was l o s t  or destroyed in 
the d i s t u r b a nc e s .  I am hot bl ai mi ng here only the  
government;  there i s  al so a blame on t he part of  the  
s o c i e t y . a s  a whole.  There should be broad t hi nki ng and 
cooperat i on on the part of  bot h,  the s o c i e t y  i . e .  the  
rul ed. and the admi ni s t r at or s  i . e .  the r u l e r s .  There should 
be al l round improvement.  Curri iption,  aepot i sm,  red~tapism 
must a l l  be curbed.  There i s  t a l l - t a l k  by a l l  l eaders
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about ' soc i o- e c onomi c  j u s t i c e * .  Our f i v e  year plans are  
made with a view to make tndi a a Welfare s t a t e  and to  
bri ng ift ' soci ol i sm in a l l  r e s p e c t s .  We have achieved  
something but not e v e r y - t h i n g .  We,have not achi eved as 
We should have in t he se  22 years  a f t e r  our independence.
Take f or example Japan,  Even a f t e r  the bombing during  
the second world war,  i t  has improved t o such an amazing 
ex t e nt ,  t h a t  t he r e  i s  no t r a c e  of  i t  bei ng bombed. I t  
has now become one of  the most p r o g r e s s i v e ,  advanced and 
i n d u s t r i a l i s e d  c o u n t r i e s  in t he world.  I wonder when 
we s ha l l  have such a day.

This ’ t a l l - t a l k  about Soci o-economi c j u s t i c e '  i s  
not merely made by our p o l i t i c a l  l e a de r s ,  but al so by our 
j u d g e s ,  in publ i c  speaches or f u n c t i o n s ,  or o f f  the  
c o u r t s .  But when they get  the chance of s e t t i n g  t hese  
t h i n g s  r i g h t  by s h i f t i n g  the l os s  on the person who can 
best  bear i t ,  t he j udg es  bec'^ne conservati^Jes and show 
t h e i r  r e l u c t a n c e .  This f i n e  opport uni t y was present in 
a rec ent  l eadi ng case decided by t he Supreme Court,  The 
learned Chi e f  J u s t i c e ,  with due r e s p e c t ,  in t h a t  case  
escaped from f a c i ng  t h i s  c ha l l e ng e  of t he  t ime by drawing 
a d i s t i n c t i o n  between sovereign and non- soverei gn f u n c t i o n s ,  
and holding the government l i a b l e  only in r e s pe c t  of  . 
a c t i v i t i e s  which come in the l a t t e r  c a t e g o r y .  Chi ef  J u s t i c e  
Gajendragadkar in K a s t u r i l a l  v S t a t e  of  Utt ar Pradesh 
( A . I . R .  1 % 5  S. C.  1039^ at pa^e 1049 said ’"in deal i ng with 
the present  appeal ,  we have our sel v es  been di s t ur bed by the  
thought t hat  a c i t i z e n  whose property was sei z ed by process  
of law, has to be t o l d  when he seeks a rem'edy in a court  of  
law on the ground t h a t  hi s  Property has not been ret urned  
t o him, t hat  he can make no cl ai m aga i ns t  the stc,te.  T h a t ,
we t hi nk,  i s  not_a very s a t i s f a c t o r y  Posi t i on in law. The
remedy to cure t h i s  posi t i on however l i e s  in the hands of  
the l eg i  s l a t u r e  \  At paOe 104G para 30 the learned Ch i e f  
J u s t i c e  of  Indi a says * i t  i s  time t h a t  the l e g i s l a t u r e s  in 
Indi a s e r i o us l y  consi der  wi et her  they should not pass 
l e g i s l a t i v e  enactments to r e g u l a t e  and c ont r ol  t h e i r  cl aim 
from immunity in c as es  l i k e  t h i s  on the same l i n e s  as has 
been done in England by the Crown Procet di ngs Act ,  1 947, *  
From t hese st at ement s  coming from a person no l e s s  than 
the Chi e f  J u s t i c e  of  I ndi a ,  i t  i s  c l e a r  t hat  the cour t s  
h e s i t a t e  t o adapt to s o c i a l  changes and the problem conf ron­
t i ng  the- law. The j u dg e s  are s a t i s f i e d  t hat  the present  
law i s  u n s a t i s f a c t o r y .  The court s  are not incompetent t o  
imoart j u s t i c e ,  I q f a c t ,  wit hout  t here bei ng any c o r r e s -  
ponding l e g i s l a t i o n  in I ndi a,  the Indian court s  have 
f ol l owed the p r i n c i p l e s  from the Engl i sh Act s ,  f or  example 
Law Heform (Married women and j o i n t  T o r t f e a s o r 5!) Act ,  1935 
and the Law Reform ( Cont ri but ory Negl i gence)  Act,  1945,
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These two ac t s  have changed the common, law in England.
And the.  Indian c our t s ,  a f t e r  . t hese a<its, have be.on f o l l o w -  
wing the common law, with, t he se  changes.  Secondl y,  the  
Indian cour t s  have been, ,acting on t he p r i n c i p l e s  of  j u s t i c e ,  
equi t y  an  ̂ good c o n s c i e n c e , ,  On . t h i s  prl j i pi pl e the Indian 
Court s ,  e s p e c i a l l y  t he .Supreme ;i(^urt iri; 'Kasturi  l a l   ̂s caset  
could' have- foilow^<I t.hei modi f i  ed'cotnmoh law in Englahd 
a f t e r  the Grown. Proceedings Act,, 1947 was passed.  The 
Supreme Court Could have set  an examnle t o  a l l - o t h e r  court s  
in I ndi a .

'All  t h i s  does not lead us to the i n f e r e nc e  that'  in 
India i t  i s  not pos s i b l e  to s h i f t  the l os s  an(J,. spread;  
i t  over the s o c i e t y .  I t  i s  pos s i b l e  only In cases  of , 
bi g i ndust ri a. l  magnates.  But such persons are l i mi t e d  , 
in' nujnber cons i de r i ng the area of thjfi country and the'  
‘popul at i on.  Secondl y,  i t  i s  pos s i b l e  , through i nsurance.  
T h i r d l y ,  it' w i l l  be p o s s i b l e  by l e g i s l a t i o n .  I t  has 
been s uc c e s s f ul  t o some ext6nt  in s h i f t i n g  t he l os s  t o '  
t he  employer and then to l oss  spreading by Workmen’ s 
Compensation and Employers L i a b i l i t y  Act ,  e t c .

Of t he s e i  the f i r s t  p o s s i b i l i t y  i s  l i mi t e d .  The 
t h i r d  depends-upon the l e g i s l a t o r s .  In enact i ng these  
s t a t u t e s ,  t he law framers w i l l  be guided by t h e i r  own 
i nt e r . e st s .  The only o u t l e t  for l os s  spreadi ng i s  
l i a b i l i t y  i nsur ance.  But i t  i s  not much in pr ac t i c e *
Only a few concerns would have insured.  a g a i ns t  such 
l o s s e s .  I f  l i a b i l i t y  i nsurance i s  made compulsory, '  
i t  i s  pos s i b l e  to determine l i a b i l i t y  wit hout  aj lverting  
to f a u l t ,  b.ut by advert i ng to t he l os s  beari ng c a p a c i t y ,

/There are sonje more important reasons which d i s t i n g u i s h  
t he American s i t u a t i o n  from Indian s i t u a t i o n  and prevents  
the Indian court s  from appl yi ng in I ndi a  t h i s  l o s s  s h i f t i n g  
and l os s - s pr e a di ng  i deas f ol l owed in England and America,  
F i r s t l y ,  in Indi a t here i s  no l i t i g a t i o n  -  c onsci ousness.
May be because the Indians are comparat i vel y  poorer and do 
not have ,source nor f e e l  l i k e  v i n d i c a t i n g  t h e i r  r i g h t .  
Compared with the Ameri can' s*  Indians are very l e t h a r g i c  
and very slow to t a ke  a c t i o n s .  Secondl y,  in America 
every t hi rd man has a Car,  It  i s  a n e c e s s i t y  for him,  
with t he r e s u l t  t hat  t here are many Cars on the road 
n e c e s s i t a t i n g  the owner t o  ensure agai nst  acc i dent  
l o s s e s ,  Wh,ereas in India  the s i t u a t i o n  i s  qui t e  t he  
cont r ar y.  T h i r d l y ,  the sal nry of  t he peon, the lowest  
in the l i f e  of O f f i c e ,  g e t s  about Es, l O O / -  p,m, whereas  
the.  Presi dent  of  I ndi a ,  the f i r s t  man of the nation, or 
the top-most man g e t 5 2s, i O , O C O / - . p,m. So the r a t i o  i s  
1:10 0 .  In America the di spari t y ‘ i s not too much. The/
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standard of l i v i n g  i s  very high in America and so an 
,\merican never h e s i t a t e s  to as s e r t  hi s  r i ght  or cl ai m 
compensation,  however small  i t  be.  In India the standard  
of l i v i n g  or t he ]Der c a p i t a  income i s  very low. Four t hl y ,  
t he ext r aor di nar y  ’del ay in de c i di ng  cases in India hampers 
the growth of t h i s  branch of t he law, as i t  i s  e s s e n t i a l l y  
an unc odi f i e d law.  Take,,  f or example,  the case of  
K a s t u r i l a l  v.  S t a t e  of  Utter Flradesh. I t  took 17 years  
f or  t he case t o be f i n a l l y  decided and u l t i ma t e l y  the  
poor p l a i n t i  f f  got  not hi ng but, spent e v e r y t hi ng .  J u s t i c e  
del ayed i s  j u s t i c e  denied.  Hence many Indians do not  
enter the c o u r t s .  Added to t h i s  del ay t here i s  a high 
cost  of  l i t i g a t i o n ,  which i s  out s i de  the reach of  common 
man. F i f t h l y ,  as has been r i g h t l y  pointed cut by 
iPrQf._ S.M, Hasan i,n l966 An. Sur,  I . L ,  at page 114 t h a t ,  
the tendency of  t he court s  in awarding damages i s  d i s ­
couragi ng and t h a t  i s  why t here i s  a dearth of l i t i g a t i o n  
in India under the law of Tort s. -  .’’ Fhool Chand v,  Shrimati  
Jai  Devi ( A, 1 , 0 ,  1966 527) r e f l e c t s  t he tendency of  our 
court s  in r e g a r d , t o  the quantum of damages in cases  
i nv o l v i n g  t r e s p a s s  to person.  The unf ort unat e woman who 
Was dragged by a Ruff i an was awarded damages in a sum of  

600/- onl y,  whereas in a comparable case in England,  
Loudon V, Ryder , the woman concerned recovered £ 5 ,5 0 0 . ” 
There w i l l  be a mi s c a r r i a g e  of  j u s t i c e  i f  in such s eri ous  
cases  the court  d e c l i n e s  to award exemplary damages.

Al l  t he s e  vari ous  reasons hamper the growth l i t i g a t i o n  
in the f i e l d  of  law of t o r t s .  Only when t here i s  a f l ood  
of  l i t i g a t i o n ,  the c our t s ,  in accordance with the p r i n c i p l e  
of  j u s t i c e ,  equi t y  and good c o n s c i e n c e , w i l l  t hi nk of  
sTi i f t i ng the l o s s  on a capabl e person.  Not i t  i s  too  
e a r l y  for the Indian S o c i e t y  to bear t h i s  l o s s .  Maj ori t y  
of  the people do not go in for the goods which have  
become c o s t l i e r ,  by the addi t i on of  t he s e  l o s s e s  to the  
c os t  of  producti on;  they s h i f t  t o a s u b s t i t u t e  product or 
go in f or a cheaper product.  I t  iff i s  an e s s e n t i a l  
product,  a l l  people w i l l  go in f or that  product,  not ­
wi t hst andi ng t he high p r ic e .

In order to achi eve t he s t age  reached by American 
and other advanced c o u r t r i e s  in a l l o c a t i o n  of l o s s e s ,  we 
have to ( l )  Educate tihe masses (2) r a i s e  t he standard of  
l i v i n g  (3) quicken the di s posal  of  cases  (4) prepare a 
s o c i e t y  to meet the c hal l eng e of  the moving and devel opi ng  
t ime and i t s  problems (5) and the a t t i t u d e  of the court  
must be to hel p t he v i c t i m;  the j udges  must have a 
progr es si v e  out l ook.  I f  a l l  t he se  are achieved then only  
the poor v i c t i m can be compensated by the s o c i e t y  in which 
he i s  l i v i n g .
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