
THE INlH/’Ji LAW INSTITOTE. 

Seminar 

on

The Problems of Law of Torts  

Mt. Abu -  May 1969

L i a b i l i t y  of the State  for the wrongs committed 
by i t s  servants in the exercise of statutory powers

By

D, Gopalakrishna S a s t r i *

What is  the extent to which the State, Union or the 
Constituent State, may be made l ia b le  in a court of law in 
damages* for wrongful acts done by i t s  servants or a g ^ t s ?
I t  is  supposed that the I t a t e  cannot be made vicariously  
l i a b l e  in respect of  sovoreign acts for the wrongful acts 
of i t s  agents and servants at the instance of  the person 
wronged, in 'the course of the exercise of statutory pov/ers, 
whether the wrongful acts in question gre done intenti'^'iially 
or mistakenly. I f  the Parliament o;r 8 State leg is latu re  
oaacts that the Union or the State cannot be made l ia b le  
for >the vjrongful actS;^of i t s  agents or servants in the zeal 
o f  of^ioialdcm, very li|te,ly the le g is la t io n  would be struck 
down as abridging the fund^ental  r ight to equal projection 
o f  laws. But'the-mysterious legacy of.the, pre-constitutional  
anachronism i s  supposed to confer immunity on the govemmentsv 
Central and State,  from legal 1 iability-even in respect of 
acts of its* servants doen under the coercive power, of 5 ta t e t  
leaving no choicc to the wronged person but to submit to the 
wrong-doer, penalty for failure to submit being the coercive 
power of the State  in aid of the wrong-doing. I f  the rule 

. thcit the State  cannot be ma'’e l i a b l e  in those cases i s  correct,  
the indivit^al  wronged by the Stato agent under the shield  
of the poiver of the State, cannot cnmpLain that he i s  wronged 
by the power lending its: helping hand. Yet i t  i s  believed that  
the State cannot be made v icariou sly  l i a b l e  fô - the wrongful 
acts of  U s  servants and agents in respect of-what are described 
as ’’sovereign a c t s ”. The unreal-ism o f  the supposed rule becomes 
mariced whai i t  i s  observed that the country which had given 
r is e  to the rule that the”King can do no wrong" has discarded

Lecturer in Law, Andhra University,  
Waltair,



-  2 -

i t .  I t  i s  tho purpose of this  paper to throw l i g h t  on the 
doubtful origin of  the supposed rule and to notice  inadequacy 
o f  the measures proposed in dealing with the s itu a tio n .
Earnest measures are required to I:eep State and i t s  agents 
within the l im its  of  the law,

A combin'd reading o f  the Constitution and e a r lie r  
provisions makes i t  clear that a person has the right to sue 
the State in respect of  those matters in which the East India  ̂
Company might have been made l iable  under the Charter Act| 1833. 
But the Charter Act was s i le n t  on the subject.  I t  made the 
Courts to hold that the municipal Courts have no ju risdiction  
to entertain claims in respect of Act of  StatCf for in those 
cases the municipal courts have neither the means to judge the ; 
rights of  the partieis nor the capacity to enforce t h e ir  decisions*  
An act of State is  an act done by ths Sovereign in i t s  p o l i t i c a l  
capacity against a Sovereign or an enemy alien.  This position  
is  that the defence o f  Act of State cannot be invoked by 
Sovereign against i t s  citizen^ or a friendly alien^ because 
the relation in those cases is  constitutional.  In between 
the. tivo positions l i e s  an expanse where uncertainty now prevails ,
P & - 0 Ste^m Navigation Co,, V fecretary o f  St a t Ci  a decision 
given by the Calcutta Supreme Court, not reported.in the 
Supreme Court or  High Court ReportSt but  reprinted from a 
published version in a newspaper, in the Bombay High Cou'rt 
leports as an j^ppendix^ is.  supposed to cover the gap. I t  was

1, Section 65 of the Government of India ACt, 1858, Section 32
of the Government of  India Act,  1919, Section 176 of the 
Government of India A ct,  1935 A r t . 300 of the Constitution,

2, Secretary of State  for India V Kamachee Boye Saheba
(1859) 13 Moo, P.C.22.  . ,

3, Walker V, Baird (1892) A .C,491. Municipal Coiporation
of Bombay V Secretary o f  State  A . I . 2, B^m.2’77.,,

4, Johnstone v Pedlar (1921) 2 A.C, 26^,
Alt!'.ough the above cases were decided by the Privy Council,  
they la id  dovjn well-est-iblished positions,  . The 
principles therein laid, down are not confined to tfie, 
country in which the fa cts  of  the cqse a?:ose, ■

5, P & 0 Steam Navigation Co.,* V Secreitnry. of State'V,-3om.
H*C,^, App,/i ' . ,
The publishers p f  the report made a note saying "This 
case 5s republished, from a report believed to be a .correct 
one that appeared in the ’Englishman* newspaper o f  28rd, 
October, 1891. Why the case is not report-ed^.in the , 
O ffic in i  BeportS;  is  a matter which requires patient.', 
researchi,--I t  i s  confidently believed that the research 
w ill  be f r u i t f u l .  The research i s  worth time and 
attention. There are several other cases which are not 
reported and are import’aht,"
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held thqt the 'Secretary of St?.te for Xndia in Council was 
l ia b le  for thp injury caused %o the ^ p l a i n t i f f ’ s horse by the  
negligent acts o f  i t s  servaftts in the course o f , the commercial 
a c t i v i t y  of running the Kidderpcre docks# But i t  waS observod 
in the decision that the Governmant was not l ia b le  for the 
wrongful acts of  its  servants in respect of sovereign acts,
I’ilhethcr the term ’ sovereign <̂ .ct’ conveyed the sense identical  
wjth the Act of State  or created a f i e l d  within the municipal 
lao consisting of  acts in respect of  which Government cannot 
be made vica rio u sly  l i a b l e  has been a century old  controversy,
A,Averting to the f a c t s ,  the Chief J ustice  observed:®

’VJe are o f  the opinion that this is a l i a b i l i t y  not  
only v/ithin the words, butalso within the s p i r i t ,  o f  the 3rd 
and 4th VJilliam IV c.  85 s, 9 and of the 21s t  and 2?.nd V i c , c . l 0 6  
S.65' and that i t  would be inconsistent with common sense arid 
j u s t i c e  to hold otherwise,'* -

The courts in India subsequently l a i d  more emphasis 
on the observation s'in* the decisions than the ■decision i t s e l f  i 
I t  i s  opposed to commonsons  ̂ I f  a suit does not l i e  againStthe 
Government for the wrongful arrest and detchtiqn m,ade %  a police  
c f f i c i a l , ^  or when money i s  paid by the, Collectpf  holding a 
patni s a le . to  a person not lawfu lly  entitled® or when the 
Chief Coil stable i s  not able to return the seized hay oir payment 
of the defaulted amount for \Aihich. seizure v-jos mad,*  ̂ I t  accords 
with common sen so i f  the Gov.errineii,t is  made l ia b le  for the wrongful 
acts of  i t s  servants in-do ring the sovereign acts because the 
Government allowed i t s  servant to do ign. act which i t  ought to 
have done, ^et the Courts did not mako the S ta te  l ia b le  for  
the wrongful acts of  i t s  servants in t h e ‘exercise of  statutory  
powers. Thus the aggrieved person ;yery.often was l e f t  without 
a remedy when a wrong was done in tile ostensible e x e fc ise  of  
statutory powiar.

^ The Courts even after the Constitution proceeded on the 
same basis,  'The lav's o f  which P q  0 case was g i v ^  in inter­
pretation was not questioned either as a denial' of  equ' l̂ 
protection of lawslO or as an unreasonable re striction  on the

i d . ,  p, 14 ‘ . >
7,  "Kad r̂ Zailany V Secretary of S ta te  A,I,li» 1931

nan"}oon ?-94, '
8, Uday Chand Mahatab V, Province of Bengal, I«L,3,( l947)

2 Cal,  141 '
9, Shiva Bhajan V Secretary of State, 38 Bom,314
10, Art,  14 of  the Constitution,
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right of  property.i l  I t  wf\s held that the State  wns not 
l iable  for the wrongs of  i t s  servants exercising statutory  
powers, FOr instance,' when a police officer.made awniy tvith’ 
the gold of a petsdn detained.within the l im it s  of a police  

'^stntion,12 when the Customs Officers neg lig ently  alliOWed, 
the seized g (̂pds to be io st » l3  and ivhen a.Sutv-divisional  
o f f ic e r  committed wrong by'.starting proceedings, against  
a proprietor for i l l e g a l  cutting of  tre^s,l4  State was not  
l i a b l e ,

■ But when a Provethicar embezzled money collecte d  o n ' 
behalf the Government, acting within the scope o f - th o  Revenue 
T?eco very .Act. the State was bound by .the act of  its-serv ant  
in receiving tho m o n e y , T h e  act of embez23anent is  not one 
in the course of duties.  Yet the State v;as made l i a b l e  because 
i t  entrusted the receipt books to a person .exercising statutory  
powers and thus held the v;rong-dber out as an agent and i t  
perhaps is  equated with ej^r'jss;-author? ty ,  -The loss  is  , 
capable of j u s t i f i c a t i o n  on the ground and i t  took place v*<hen 
the money is  in the custody of s t a t e .  On th is  basis i t  is  
d i f f i c u l t  to support the decision af.Kasturi t-al V State of  
0;P,16 'In that cgsc, gold' w ŝ l o s t  within the. l i m i t s r o f ’ 
police statio n.  What distinction can be ma' '̂e between the > 
loss of money with a person entrusted by the State .with 
receipt books and a person to whom arms-and police.station  
belonging to the sta te  are allowed to be used, i t  is  
dif!’' 'icult to s~^, Nevetheless, in the former caso state ' 
was bound and in the la t t e r  cas^ i t  was not bound-by the act  
o f  its  servants. In both cases, th e servants ®ere exefcising  
statutory powers,

Doc^sions making the State l iable

I'Jheh an o f f ic e r  acts un-^er an authority delegxited by 
statutory agent, in rGqaisitii^ning a motor ve’niclc,  i t  was 
held that he does not exercise statutory powers but he acts  
as an agent and therefore the State  i s  l i a b l e  for his wrongful

11,  Vlrt. 1 9 ( l ) ( f )  o f  the Constitution read with clause 5,
12, K a s t u r i L a l  V State  of  U,?, 1965 S.C, 1039,
13, Hiralal V Union o f  India,  1968 Tr 63,
14, State of  M,P, V Singha Kapur Chand, /'i.I.I!, 1961 

Madh Pra. 316,
15,  Poulosd.V State of Travancoro-Co^.hin

A ,I,n.  1957 Ker,40
I6i 'A.IriS, 1965 S.C, 1039,



■acts,^^ Again i t  is  d i f f i c u l t  to follow the basis for the 
d istin ctio n .  I f  i t  is corr3ct> i f  a. police o f f i c e r  makesv away 
wltli gold detained vrit&in the p olice  station.  State-cannot  
be made liable*  but i f  a person makes away with gold under 
the powers given by p o lice  TJegulations. State may be made 
l i a b l e , ’

Union of  India is  l iable  for the death ojf rtibtor c y c l i s t  
n eg lig e n tly  caused by ths driver o f  an Air Force Vehicle carrying 
hockey and basket b a l l  teams,18 So is the State  l i a b l e  
when;the... dri^/er of  a vehicle of the Publics Works Department 
caused injury to a motor c y c l i s t , ! ^  h tn''tor v e i - i d e  supplied 

;by the Government f o r  the use of  the Collector of  a d i s t r i c t  
cannot be deemri ta b0 a ye'-i'cle use*i always fdrr the exercise  
of sovereign functions. This seems to be the reason ivhy the 
State was held l i a b l e  when driver negligeritly caused the 
death of a pedestrian in taking the vehicle back from the 
workshop a fte r  repairs, 20

In conclusion i t  i s  difHcu-lt* evolve any consistent  
principle for making the State  liable'  for wrongful acts'  ̂ I t  
i s  surprising to ,f in d  that the Supr^e Court ejs^rossod i t s  

r}iolplessness get  oyer the distinction between soveifGign 
and Don-sovereign, functions21 and'consequently to hold.that  
the sta te  is  l i a b l e  for t'ortiou5 acts of i t s  servant s-or agents 
fo r  acts done in the exercise of their duties, staturcry .or 
otherwise. In f a c t  i t  was held that  the Government servants 
might sue .the State for deanages for wrongful dismissal,22 The 
rule of construction that the State  is  not bDutid by a Statute  
unless expressly or by s u f f ic ie n t  implication ' •• the statute  
makes i t  clear, was given up,23

But the^State is ahy event may be made l i a ’:le i f  i t  
r a t i f i e d  the i l l e g a l  acts of  i ts  servahts '̂ '̂  ̂ o r-pro fits  by the 
transaction25 or when there i s  tr'espdiss to immovablo p r o p e r t y . 26

 ̂ 5.

n ,  Premlal Singh V Government, A , 1^2, 1962 233,.
18, Satyawathi V, Union of  India,  ,''.,1.8. 1967 Delhi 98,
19. , i'iup 2am V Punjab State A . I . 1961 Punjab 336 F.B,
20 State o f  Qajasthan V Msti Vidyawathi A.I,**, 1962 S,0,933,

•  r ■

2U  Kasturi Lai M.Stato of 0 , ? ,  1965 S.G. 1039.
22, 3yotirmoyee Sharma V Union of India /ul.i i ,  1962 Cal,349,
23, State of  VJ«D, V Corporation of  Calcutta A«I,< «̂ 1967 

S,C,997,
24, State of  Orissa V Bharat Chanira 26 Cut. L .T ,  605
25, Union of  India V Muralidhar A , 1 , 3, 1952 a H * 1 4 1 ,
26, Municipal Corpjoration of  Bombay V Secretary of State

A.I.Ii.  1934 3om 277,
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Liberal Trends

When .the ^ p l o y e e s  Ijisurance Corporation ;paid
compensation by way of  disablement b e n e f i t ,to an insured employee 
who sustained injury due to the negligence;of the. driver of a 
Stato Transport bus, the Madras High Court permitted the 
Corporation to recover the amount from the S t a t e , 2 T  Xt  i s  
clear that the insured person himself may in that case recover 
frbiri the State.  When on account of the negligence and rashness 
o f  the driver of a police van carrying P o l ic e  T.raineeS to a 
J a i l ,  one of  the constables undergoing training s i t t i n g  in the 
van died, the Cuttack 5igh Court held the Stqte to be vicariously  
l iable  for the negligence of, the d r i v e r , 2 8  Thus the anxiety  
of  the Courts to bring the, law in consonance with public  
sentiment may be seen.

Heasons.for amendment’ of law

1» State under the existing law cannot be mad.e l iable  for 
the r evolting acts done by the servants i t  hascfeosen and 
over whom i t  has control and in support of the exercis:e of  whose 
powers i t  extends help. For instancev when a P o lice  Officer  
in the ekercise o f  statutory pov.'sr̂  detains a persDn and his 
property within the l im its  o f  the Police Station and he escapes 
s t e a lt h i ly  with the property from the Police  Station, the 
Supreme Court was embarrassed to say that the State  was not 

‘l i a b l e  to compensate the law abiding citifcen I'iho was 
deorived of  the property. So is  the case 'when the Police  
Officer detains a Person without any reasonable ground for 
believing that ho has committed a cognizable offence or no 
credible information is received or no reasonable suspicion 
exists  for arr-sting that person. The horrors co-nmitted ih 
the recent times in the name of enforcement of law and order 
are iridescribale, Hatiedy is  required to be provided.

When the customs /'\uthorities detain the goods o f  a 
■person engage^̂  in normal'trade, on the :Suspicision that they 

arc smuggled'and allow the goods to be lo st ,  vihen a.Police  
Coristnble seizes hey for collocting the governmental dues 
arid v\/hen« dubs are paid* hay was not restored, when sugar bags 
are seized under suspicion that they are intended for black-  
marketing. and they are not restored v\ihen innocence ,is 
established, i t  is '  unholy i f  the State  disowns. reapjonsibility,

2. The distinction between Sovereign and .non-Sovereign 
-functions became o b s o l e t e '^ e n  assuming t h a t . i t  once had a

27, State V 3nployees State  Insurance .Corporation, 
1967 Mad. 372,

28, Amulya Patnaid V State, 1<567 Orissa 116,
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basis.  Maintaining hospitals and construction of  roads are 
now considered to be part of industrial  activity*^*^ I f  
tfie a c t i v i t y  is  industrial towards i t s  omployGes, i t  cannot 
bo Sovereign tov\iards public at lar^e. Otherwise contradictions  
would result* I t  was held that the eighteen departments of  
th« Corporation of the C i t y  o f  Nagpur including the departments 
of  SGv^nue collection and encroachments removal to be 
in d u st r ia l ,30,

3, Conception of State is  very much changed* The State  
i s  directed to ’’regard the raising of the l e v e l  of nutrition  
and the standard of l iv in g  of  i t s  people and improvement
of  public health as among i t s  primary d uties,”31

4, \fJhen the ^anigh r.arliatnentary Commissioner recommended 
to the Parliament that compensation sliould be paid to a 
person who was detained by the P o lic e -fo r  n cauSo which was 
discovered to be untrue and the Swedis*' Onbudsman recommended 
comp cyi sat ion to be paid to a person who had. not at a l l  
conduct'ed in an objectionable manner but vjas injured by the 
discharge of  a b u lle t  of  a Police O f f i c i a l  not identified,
Indian Law cannot lag behind the times,

5, Thp present law is  conducive to a state  of lawlessness*  
Neither th.e State nor the Servant may be made responaible
for wrongs* T>lany statutes proride that a petfson acting under 
the powers conferred by the statutes  cannot be made l i a b l e  
eithe r c i v i i l y  /Dr criminally for the bonafide exercise of powers 
or for exercise of  powers with bonafide intent.  Thero are 
instahces v̂ her ■ statutes  provide that neither state  nor 
the employee may be made l i a b l e .  For instance* SgCtion 22-A 
o f  the Pa:,'raent of VJages Act provi<^es:

•’No suit,  prosectui''h or other legal proceeding shall  
l i e  figaihst the GDverhment or any o f f i c e r  of  the Government 
for anything which is,: in good fa it h  done or intaided to be 
done under this A6t.V  '

Uemedy is  to be provided tr an aggrieved person.

Eoport o f  the Law Commission

In making i t s  f i r s t  Report on' the l i a b i l i t y  of  the 
State in tort ,  the Law Coramjssi"^n did not examine the question

29* State of Bombay V Hosp^itTl Mazdoor S^bha, A*I*H. 1960
S.C.610.

30* Nagpur Corporation V I t s  "^ployeTS A , 1 . 1,1960 S*C,675*
31 Art* 47 of  the Constitution of India,
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with thoroughness i t  required, b u t - i t  made a report recommend, 
ing the enactment o f 'a  law genei*?illy on the lines of  the 
Crown Proceedings Act^Sgfter considering the inadequacies 
o f  the exist ing Inw and comparing i t  with the law obtaining  
in other countries* I t  would have been better i f  the B i l l  
was prepared under the supervision of  the Law Commission, as 
i t  was the case with the Contempt of Courts B i l l ,  than to 
leave the drafting of  the D i l l  to the Ministry of law*

On the l in e s  of the aeport o f  tho Law Commission, 
L i a b i l i t y  of the Government in Tort B i l l  was introduced in 
the Lok S a b h a , 3 3  i f  a law is enacted on the l ines of the 
provisions mad? in the . B i l l ,  many .inadoquacies continue to 
remafn in the law. I t  is  outside the scope of this paper 
to point out comprehensively the inadequacies, but i t  would 
appear that i f  the facts  of the case in K a s t u r i L a l  V State  
of U,i?, Viere again to occur, decision of  a court would not  
in a l l  likelihood be otherwise*

The B i l l  provides that the Government i s  l ia b le  in 
respect of  any tort  committed by an onployec or agent of  the 
Government, 3“̂

Ci) while acting in the course o f  his employment or

( i i )  while acting beyond the course of his r<^ployment
i f  the act constituting the to r t  vjas done by the 
employee or agent on behalf o f  the Government 
and is r a t i f i e d  by the Government*

Firstly,,  the b i l l  does not define tort*  I t  docs not  
say who is a wrong-doer and what i s  wronfj-doing on the lines
o f  PollocFf *s B i l l ,  , Secondly, i f  the Govomment is  to become
lia b le ,  the act must be done by the anployee or the agent 
on behalf, o f  the Government atid H  should be r a t i f i e d  by the 
Government, The conditions are cumulative.' Thus the b i l l  seeks 
to provide in a staturory form the existing state o f  things 
with the exception making i t  clear that a nonber of Police  
force is  not governed by the proposed law*35

the corresponding provision of  the Crown Proceedings 
Act reads;36 f

32. 10 and 11 Geo, 6 Ch, 44, ~ ,
33*. The B i l l  wts introduced on August 31, 196^
34, Clause 3Ca)
35* Clause 11(h)
36. S e c .3(2).



”WherG any functions.are conferred or imposed upon 
an o f f i c e r  of the Crown as such .either by any rule of the 
Gonmon lavj or by StatUtb, gfid tliat o f f i c e r  commits a tort  
while performing or purporting to perform thoSe fuPCtions 
haVT bc^n conferred or imporsed s o le ly  by virtue o f  iristructions  
lavv'^ully given by the Crovm.”

The emphatit«f language of the Crown Proceedings ^ct 
and the dubious language of  the propose'^ law in making the 
Government l i a b l e  for breach o f  st=;tutory duties imposed 
on i t s  employees stand in contrast.  In regard to the l i a b i l i t y  
of the Government for the: acts of  the SPolice, the b i l l  
seeks to explain by s?ying that the P o lic e  in England is  
under the control of  the Loc.t1 Autho-^lty and the f a c t  that i t  
is  under the control of the Government in India makes 
exemption for the Government necessary,3? But the ei«planation 
looses i t s  force when the observations made by the 
Commission in another context is  taken into consideration.
I t  S l id , 38

’’Responsible Police Officers of  the Bank of the I*G,  
o f  P olice  have told me that among the non-gazettdd P olice  
Staff ,  corruption ‘is  almost universal,'*

(■
I t  is  sad t'o find that the citizen in helpless against  

the third degree methods, unlawful arrests and detention 
resulting in loss and misappropriation of propertieSi Citizen  
is  equally helnhess against persons exercising statutory  
powers* To remedy the situation following suggestions may be 
considered.

Cl) I f  a suit  i s  f i l e d  against person exercising statutory
powers, not j u d i c i a l  or q u asi- ju dicial ,  for  damages 
alleging that a vTong is  committed in the exercise  
or purportdd exercise of the powers, and i f  a defence 
of good f a i t h  is  se-t up, the burden of proving good 
faith  is  upon the defendant claiming to exercise the 
powers bona f ide,

(2) Even i f  the defendant is  able to prove good faith ,
i f  Special damage is  caused, the defendant i s  l i a b l e ,

(3) When persons are arrested and detained or injury is 
caused to persons by persons exercising statutory  
powers, special damage should be presumed to have 
been caused.

37, Note on Clause lO,
38, No, F3(2) 55-L,C, M.XlI,
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(4) State i s  l i a b l e  vicariously in respect of v/rongs done 
by persons exercising statutory powers as i f  the acts 
were done,under i t s  authority,

C5) I f  a person alleging to be vjronged by a pers<>n exercising
statutory powers sues only the Stqt^t excludfng the
wrong-doer, State may set up all  defences wjiich the
parson alleged to have done vjrong may set  up. ■

,<■6) Nott'litlrstanding anything contained in any, otJier law
the period of l im itptio n 'fo r  suing the State  or the
wrong doer,. should-be six  months.

(7) No sta te  should be construed in such a way that i t
would deny rcanedy by way o f  c i v i l  s u it  for damages by 
a person wrongc-i against the wrcng-c!oer.

The Seloct' Coramitt- ê on the B i l l  expressed that " i f  
any tort is committed by aa eraplo’'ee or agent of Government 
while acting beyond the course of  emplopent by on behalf  
of, ’’even without r a t i f ic a t io n  Govcmment should be held l i a b l e .  
The report goes to a considerable extent. But that is  not a l l .
t t ' i s  respectfu.lly.submitted that the report should be considered
•in tlie l ig h t  of  suggestions above made.


