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What is the extent to which the State, Union or the
Constituent State, may be made liablc in a court of law in
damages, for wrongful acts done by its servants or agents?

It is suppoSed that the 3tate cannot be made vicariously
liable in respect of sovareign acts for the wrongful acts

of its agents and servants at the inStance of the person
.wronged, “in’ 'the course of the exercisec of statutory powers,’
wheth-r -the wrongful acts in question gre done intenti~nally
or mistakenly, If the Parliament or & State legislature

cmacts that the Union or the State cannot be made liable

for «the wrongful acts of its agents or 'seryants in the zeal ’
of af“icialdom. vory likely the lcgislation would be struck
down as abridging the fund-mental r ight to equal pro+ection

of laws., But the.mysterious legaéy of.the. pre-consiitutional
anachronism is supposed to confer immunity on the governments,
Central and State, from legal liability even in respect of

acts of its servants docn under the coercive power of State,
leaviftg no choicc to the wronged person but to submit to the
wrong-doer, penalty for failure to submit being the coercive
power of the State in aid of the wrong-doing, If the rule

. that the State c-nnat be ma”e liable ‘in those cases is correct,
the individual wronged by the State agent under thé shield

of the power of the State, cannot complain. that he is wronged
by the power lending its helping hand, Yet it is belicved that
the State cnnnot be made vicariously liable for the ‘'wrongful
acts of its Sservants and agents in respect of what are described
as “"soveéreign acts"™, The unrealism of the supposed rule becomes
marked whon it is obscrved that the country which had given
rise to the Tule that the"King can do no wrong” has discarded
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ite Xt is the purpose of -this paper.to throw light on the
doubtful origin of the supposed rule and to notice inadequacy
of the measures proposed in dealing with the situation,
Eamest measures arc required to keep State and its agents
within the limits of the law,

A combin-d reading of the Constitution and earlier
provisirns makes it clear that a person has the right to sue
the State in respect of those matters in which the East India 1
Company might have becn made liable under the Charter Act, 1833,
But the Charter (ict was silent on the subject., It made the
Courts to hold that the municipal Courts have no jurisdiction
to entertain claims in respect of Act of State, for in those
cases the municipal courts have neithcr the means to judge the 2
rights of the partids nor the capacity to enforce their decisions,
fn act of State is an act done by the Sovereign in its political
capacity against a Sovereign or an ehemy alicn, This position
is that the defence of fct of State cannot be invoked by
Sovereign against its citiz or a friendly aliend because
the relation in those cases 1s constitutional, In between
the two positions lies an expansc where uncertainty now prevails,
P &0 Stemm Navigation Cos, V Secretary of State, a decision
given by the Calcutta Supreme Court, not reported.in the -
Suprame Court or H1gh Court Reports, but reprinted from a
published version in a Newspapery’ in the Bombay High Court
2eports as an Appendixd is. supposed to cover the gape. It was

| ‘Seéction 65 of the Government of India nct. 1858, Section 32
of the Govemment of India f.ct, 1919, Scetion 176 ofthe
Government of India fict, 1935 Lirt.300 of thc.Constitution.

2. Secretary of State for India V Kamachee Boye Saheba
(1859) 13 Moo, PeCe22.

3e Walker V., Baird (1892) (..C.491. Munlclpal Corporatlon

“of Bombay V Secretary of State Aedee 1974 Bme277..

4, Johnstone v Pedlar (1921) 2 4.Ce 262,

Although the above cases werc decided by the Privy Counc11
they laid down wellecstnblished positirns, . The .
pr1nc1p1es therein 1aid down are nnt confined to the
country in which the facts of the casSe aroses -+ .

5 P & O Steam Navigatirn Co., V Sechtﬂry of State-V,- Bom.

: H.C. e fpp.h Y
' The publishers of-the roport ma"ln a note say1ng "Thls
case &s republlsh“” from a report belicved to be a correct
one that appeared in the "Englishman’ newspaper of, 28rd,
October, 1891. Why the case is not reported in the
Of ficinl. Reports is a matter which requires patlent
researche - It is confidently belleved that the research
will be fruitful, The research is worth time and -
attention, Therc arc several other cases which are not
reported and are impatant,
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held that the’Secretwry of State for Indin in Counc11 was
liable for thé injury caused to the.plaintiff's horse by the
negligent acts of its servants in the course of the commercial
activity of rumning the Kidderpere desks. But it was observed
in the decision that the:Government was not liable for the
wrongful acts of its servants in respect of sovercign acts,
Whether the term ‘Sovercign Act' conveyed the scnsc identical
with the Act of State or created a field within the municipal
law consisting of acts in respect of which Government cannot
be-made vicariously 1iable has becn a century old cgntroversy.
thertlng to the facts, the Chlef Justice obserVQd'

WJe are of the opinion that this is a liability not-
.only within the words, butalso within the spirit, of the 3rd
and 4th William IV ¢, 85 s¢ 9 and of the 21st and 22nd Vic.c.106
S.65 and that it would be inconsistent with common sens¢ and
justice to hold otherwise,” -

The courts in India subsequently laid more empha31s
on the observatinns im the decisions than the “ecision itself
It is opposed to commons~ns< if a suit does not lie againSt the
Government, for the wrongful arrest and detontion made by a police
cfficial, 7 or whéh money is paid by the Collector holding a
patni gwle to a person not lawfully entitled® or when the:
Chicf Constable is not able to return the Seized hay or payment
of the dcfaUltcd amount for which Selzure was mad,9 It accords
with commonsensc if the Government is made liable for the wrongful
acts of its scrvonts in' doring the sovercign acts becausc the
Sovernment allowed its servant to do gn act which it ought to
have done. Yet the Courts did not make the State liable for
the wrongful acts of its servants in the ‘exercise of statutory
powers. Thus the aggrieved person yery. often was left without
a remedy when a wrong was done in the ostcnsible éxefeise of
st"tutorylpower.

The Courts cven after the Constitution proceeded cn the
same basis., ‘The law of which P & O ¢ase was given in inter-
pretation was not questioned cither as a denial of equ-l
protcction of lawslO or as an unreasonable restriction on the

b 5 - L

6, 1., p.14 )
7. Kdder Zailany V- Secrntary of State A I.?. 1931
Ranjoon 294,
8. Uday Chand Mahatab V. Province of Bﬂngql. I L.‘.(1947)
2 Cal, 141
9. Shiva Bhajan V Secretnry of Stats, I,L.K. 28 Bom.314
10, frt, 14 of the Constitution,



right of property,}l It was held that the State was not
ligble for the wrongs of its Servants exercising statutory
powers, For instance, when a police officer made awdy with
the gold of a person detained within the Yimits -of a police
‘station,12 when the CuStoms Officers negligently. allowed,
the selzed g~ods to be losty 13. and when a Sub~divisienal
offiter committed wrong byrstartlng proceedings. ag~inst

a proprletor for 111egql cuttlng of trens, 14 State was not
'llﬂblec '

‘But vwhen a Provethicar embezzle:! money collected on-
behalf the Government, acting within the scope of the Revenue
uecOVery Act. the State_ was bound by thc act of its.servant
in r~ceiving the mﬂney.15 The act of embezzlment is not one
il the course of dutics, Yet the State was made liable because
it entruSted the receipt books to 'a person .exercising statutory
powers and thu$ held the wrong-doer out as-an agent and it .
perhaps is equated with express,authority, .The loss is-
capable of Just1f1cat1on on the ground and it took place ‘when
the money is in the custody of state, On this basis it is
difficult to support the desision of Kasturi Lal V State of

UsPe16 “In that.case, gold w-s lost within: the. limits:of’
police staticn. What distinctinn -can be ma-e between the
loss of money with a person entrusted by the State with .
receipt bonks and a person to whom awms and police. statiom
belonging to the State are allowed tc be used, it is
‘difficult to s~>, Nevetheless, in the fommer case state
was beund and in the latter case it was not bound by the act
of its servants, In both cases, the servants were exefcising
statutory powers,

9901510ns maklnq the Stato llable

~ When an offlcnr acts under an authority delegated- by
statutory agent, in requisitirning a motor vehicle, 'it was
held that he does nnt exercise statutory powers but he acts
as an agent and therefore the State is liable for his wrongful

11, ‘Arte 19C1)(f) .of the -Constitution read with clause 5.
12. Kasturi Lal V State Of U.?. dr‘.. .:2. 1965 S.C. 1039.
13. Hiralal V Union of India. S X.R, 1968 Tr 63.
14. State of ”o‘  V Singha Kapur Chand. N aile 1961
Madh Prna, 316, .
15. Pouloss.W State of Travancore—COﬂh1n
) AOT.L . 1957 Ker.40
1;63 }P-.'{.‘R. 1%5 SeCe 1039.
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actsel? Again it is difficult to follow the basis for the
‘distinctione If it is corract; if a police officer makes: away
with gold detained within the police statinn, Statc-cannot

be made llable, but if a person makes away with gold under

the powers given by pelice hGQUlﬁthﬂS. Statc may be made
].lab]. e

Union of India is liable for the death of motor cyclist
negligently caused by the driver of an Air Force Vehicle carrying
‘hockey and basket ball teams.l8 So is the State liable
when ;the. driver of .a vehicle of the Publics lorks Department
caused injury to a motor cyclist, 19 A m~tor vericle .supplied
by the Government for the use of the Collector ¢f a district
ecannot be deemed to.bé 3 ven 1c1e used always. for the exercise
-0of sowereign functlona. This seems to be the reason why the
State was held liable when the driver negligently cauSed the
death of a pedestrlan in tak1ng the VPhlcle badk frcm the
workshop after rgpalrs. : :

In conc1u31on it is Jificult evolve any” con81Stent
pr1n01ple for moking the State liable for wrongful actsy It
4s surprising to find that the Supreme Court exprassed ‘its
ficlplessness to get oyer the distinction bétween -sovercign
and pon-spyercign functions2l an@ conSunently to .hold. that
the state is liable for tortious acts of its Servants.or agents
for acts done in the exercise of their duties, - staturcry-or

otherwise, In fact it was held that the Government servants
might sue the State for damages for wrongful dismissal,22 The
rule of constructien that the State is not hound by a Statute
unless expressly or by sufficient implication = ~ the strtute
makes it clear was given up.23 '

But the. Smate is ahy event maf'be'mﬁde liasle if it
ratified the illegal acts of its ser\r'mtsp1 or: profits by the
tranSact1on25 or when therd is traspdss to “immovable property.

17, . Prembl Singh V U,P, Government, 4A,I.R, 1962 233,

18, Satyawathi V., Union of India, ..I.R. 1067 Delkhi 98,

19, , Rup 2am V Punjab State 4.8 1961 Punjab 336 F.3.

20 Statc of RaJaSthan vV Mst. Vlnyawathl f1el4%e 1962 S.C 933.

21, Kﬁsturl qu V. Statﬂ of U.T, 1965 S ¢, 1039.

22. Jyotimoyee Sharma V Union of India A-I.“. 1962 Cal (349,

23, State of WeBe V Corporation of Calcutta delee 1967
5.C,997,

24, State of Orissa V Bharat Chan-dra 26 Cut. L.T. 605

25, Unjon of India V Muralidhar f 1,1, 1952 511,141,

26, Municipal Corporation of Bombay V Secretary of State
Ao R 1934 Bom 277,



Liberal Trends

When the Employees: Sta®e Insurance COrporation .paid
compensation by way of disablement benefit to an insured employee
who sustained injury due to the- ‘negligence of the driver of a
State Transport bus, the Madras High Court pemitted the
Corporation to recover the amount from the State,27 It is
clear that ‘the insured person himself may in that case recover
from the State. When on account of the neg11gence and rashness
of the driver of a police van.carrying Police Trainees to a
‘Jail, one of the constables undergoing training sitting in the
van died, the Cuttack High Court held the State-to be vlcarlously
liable for the neglijence of the driver.28 Thus thc anxiety
of the Courts to-bring the law in consonance with public
sentiment may be seen,

Reasons. for amendment’of lay

1,  State under the existing law cannot be made liable fow
the rcvolting acts done by ‘the servants it haschosen- and

over whom it has control and in support of the exercise of whose
powers it extends help, For instance, when a Police Offiger

in the exercisc of Statutory powey-detains a perwmn and his
property within the limits of the Police Station and he escapes
_stealthlly with the property from the Police Station, the
Supreme Court was embarrassed to say that the State was not
'liable to compenSate the law ab1d1ng citigen who was

deorived of the property. So is the ‘case 'when the Police
Officer detains a Person ‘without any reascnable ground for
believing that he has committed a cognizable of fence or no
credible infomation is received or nc reasonable suspicion
exists for arr~sting that person. The horrors committed in
the recent times in the- name of enforcement of law and order
are indescribale, Remedy is required to be provided.

When the customs Authorities detain the goods of a
-person engaged in normal ‘trade. on thbxsu3p1c151on that they
arc smuggled and allow the geods to be lost, when a Police
Cotistnble sgizes hey for collecting the governmental dues
aid when: dues ars p314 hay was not restored, when sugar bags
are seized under suspicion that they are intended for black-
marketing and they are not restorer! when innocence is
estab11shed. it 1s’unholy if the State dlsowns reapbns1b111ty.

24 The distinction between Soverelgn and‘non-SOVerelgn
functions became obsolete éven assuming that. it once had a

27, State V Zmployees State InSuranc Corporation, lelsle
1967 Mad, 372,
28, Amulya Patnaid V State, 4e.I.4, 1967 Orissa 116,



bgsis. Maintaining hospitals and conStruction of roads are

now considered to be part of industrial activity.,?9 If

the activity is industrial towards its cmployces, it cannot

be Sovereign towards public at larfie, Otherwise contradictions
would result, Tt was held that the cightcen departments of

the Corporati~n of the City of Magpur including the departments

of TCv~nue collectinn and encroachments rwmoval to be
in duStria‘l 030'

3. Conception of State is very much changeds The State
is directed to "regard the raising of the level of nutrition
and the standard of living of its people and improvcment

of public health as among its primary duties,"31

Le When the Danigh Tarliamentary Commissioner recommended

to ‘the Parliament that compensation should he paid to a

person who was detained by the Police for a chuSe which was
discoveréd to be untrue and the Swedis® Gnbwdsman recommended
compensatlnn to be paid to a person who had not at all
conducted in an objectionable mamncr bhut was injurczd by the
discharge of a bullet of a Police Official not identified,
Indian Law cannot lag behind the times,

5 The present Iaw is conduclve to a State of lawleSsneSs.
Neither the State nor the Servant may be made responaible

for wrongs, Many Statutes proride that a person acting under
the power$ conferrcd by the statutes cannot be made 111b1e
either ciVlIly or criminally for the bonafide exercisc of powers
or for exercise of powers with bonafide intent., Therc are
instances wher- Statutes provide that neither statec nor

the cmployee may be made liable. For instance; Section 22-A
of the Payment .of Vages Agt provides: '

"No suit, prosectui~n or other legal proceeding shall
lie againSt the Govertment or any officer of the Government
for anything which is:'in good faith done or intended to be
donc under this Act,” ° '

demedy is to he provided tc an aggrieved person.

Report of the Law COmmisSion

AR

In making its f1rst Qeport on the liability of the
State in tort, the Law Comm1551ﬁn did not examine the question

20, State of Bombqy Vv Hosp:lt 21 Mazdoor quha, AJ,.Re 1060
S.C.610,

30. Nagpur Corporation ¥ Its Tmployens A,1.2.1960 S.C. 6?5.

31 Arte 47 of the Constitution of Indla.



with thoroughness it required, but-it made a report recommend-
ing the enactment of 'a law generally on the lines of the
Crown Procecdings Act32after  eonsidering the inadequacies

of the existing 1w and comparing it with the law obtaining

in cther countries, It would have been better if the Bill

was preparced under the supervision of the Law Commission, as
it was the case with the Contempt of Courts Bill, than to
leaV° the draftxng of the Blll to the Iinistry of laws

On the lines of the Report of the Law Comm1551on.
Liability of the Government -in Tort Bill was introduced in
the Lok Sabha,33 If a law is enacted on the lincs of the
prov1s1ons made in the Bill, many.inadoquacies continue to
remagn in the law, It is outside the scope of this paper
to point-out comprehensively the 1nadequ3"1es, but it would
appear that if the facts of the case in Kasturi Lal V State

of U2, Were again to occur, decision of a court would not
in all likelihood be otherwise.

The Bill provides that the aovdrnment is'diable in
"Trespect of any tort committed by an employec or agent of the
Government, 34

(i) while acting in the course of his cmployment or

(ii)  while acting beyond the course of his :amployment
if the act constituting the tort was done by the
employec or agent on behalf of the Government
and is ratified by the Government,’

Firstly. the bill does not define tort, It docs not

say who is a wrong-doer and what is wrong-doing on the lines
of Pollock's Bill. Secondly, if the Govormment is to become
lisble, the act must be donc ‘by.the anployeec or thie agent
on behalf, of the Government and it should be ratified by the
Government, The conditisns are cumulatives Thus thc bill seeks
to provide in a staturory form the .existing state of tkings
with the exception making it clear that a namber of Police
force is not governed by the proposed lau. 5

The correspond1ng prov151on oi the Crown Proccedlngs
hAct reads:

32. 10 and 11 Geos: 6-Ch, 44,

33.. The Bill was introduced on August 31. 1965,
34, CGlause 3(a) -

35 Glause 11(h)

360 SeCo3(2).
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“Where any functinrns are conferred or impoSed upon
an officer of the Crown as such elther by any rule of the
Common law or by Statute. and that officer commits a tort
while perfoming or purporting to perform those functions
havs been conferred or 1mporsed solely by virtue of iwstructions
'law‘ully given by the Crown.”

The emphat ig language of the Croun Proceedlngs Act
and the dubious language of the proposed law in making the
Government liable for breach of statutory duties Amposed
on its employces stand in contrast, In recgard to the liability
of the Government for the: acts of the Police, the bill
secks to explain by snaying that the Police in England is
under the control of the Local &uthovltv and the fact that it
is-under the control of the Government in India make
excmption for the Government necessary.37 But the explanation
looses its force when the observations made by the Law
Commission in another context is taken into cons ideration,
’It sald.38

“R65ponsible Police Offlcers of the Rank of the I.G.
of Police have told me that among the non-gazettéd Police
Staff. corruptldn is almost universal,™

It is sad to find that the citizen in helpless against
the third degrec methods, unhawful arrests and detenticn
resulting in loss and misappropriation of propertiesi Citizen
is equally helphess against perscns exercising Statutory
powerse TO remedy the situation following suggestions may be
considered,

(1) If a suit is filed against person exercising statutory
powers, not judicial or quasi~-judicial, for damages
al leging that a vrong is committed in the exercise
or purportdd exercise of the powers, and if a defence
of good faith is set up, the burden of proving good

faith is upon the defdndant claiming to exercise the
powers bona fide,

(2) Bven if the defendant is able to prove good faith,
if special damage is caused, the defendant is liable,

(3) When persons arc arrested and detained or injury is
caused to persHms by persons exercising statutory
POWCY S, speclal damage should be presumed to have
been caused,

37, Note on Clause 10,
8. Nos F3(2) 55L.C. M.XII,
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(4)  State is liable vicariously in respect of wrongs done
by persons exercising statatory powers as if the acts
were done under its authority,

(5) If a person alleging to be wronged by a person exercifing
statutory powers sues only the State, excluding the
‘wrong-doer, State may set up all defences which the
person alleged to have done wrong'may Sct upe -

£6) thﬁitﬁétanding anything contained in any other law
‘ the period of limitrtion-for suing the State or the
wronq“doer..should.be six months.

(M No state should be construcd in such a way that it
would deny ramedy by way of civil suit for damages by
a person wrongod againSt the wrcng-doer.

The Sel~ct Committ~e on the Bill expressed that “if
any tort is committed by an emplovee or agent of Government
while acting beyond the course.of employment by on bchal f
of, "even without ratification Govemment should be held liable,
The report goes to a considerablc extent. But that is not all,
It is respectfully submitt:d that the report should be considered
1in thd light of suggestions above made,



