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~ The law of civil liability does not so much lo~k to
the injurer as to the 1loss or damage of the injured
(1) As such there should not ‘have beern any problem of the
type .(2). that we arc here ‘discussing. If anyone is injured
and the 1aw provides an action for that injwry equality before
law demans th+t one whg is or who sould be responsible
.should without distinction be made liable to compen sates Aind
in fact there was no difficulty in our country in fixing such
1tability on the executive apthority also for the wrongful
acts of its servants on the principle of vicarious liability(3),
till the English Aoctrine 6f non-sueability of State on the
principle of Crown's immunity and non-submission to law
was uncritically accepted without ¢onsidéring whether it was
valid, essential or desirable, Both the aspects of the English
doctrlne are repudiated by our Constltutlnn.

Article 300 lays down thrcc tlrings - firstly the name
in which the government may be party to a suit, thus it lays
domwn that the State can be sued so that the “oc-rine of non-
suablllty of the sovereign is rejected; secondly, it rejects
the “octrine of sovereign being sbove alaw by empowcring the
legislature to lay down rights -nd ob11gations'and liabilities
of the government in respect officauscs of action for suits
brought in the courts of law; and thirdly, it lays <down that
till the legislature ~oes so prbvicde the law that has been
beforc the Constitution, shall continue, We need not go in
any detailed dlscuss1on of the provisions of that Article.

| Lecturor in law, Lucknow University,
(1) Lambert & Clliot V Bessey, T. Raym, 421 (K.B,1681),
(2) As described in the Break up of the Work ing Paper
*+ at item IV ~ Problems of Public Tort,
(3 2 Morley's Digest, 307 (Dhackjee Dadajee v EeI.Co.)
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These provisions are discussed in all the bo~ks on Indien
Constitution with its history and various decisirns of the
courts though largely these writings donot go any further than
a compilation of the decisions and at the most indicating

the lines suggested by these decisions.

No law has been passed on the- subjcct sofar: by the
legislature though a bill is pending before the Parliament (4),
The ponding bill is based on the report of Liaw Commission of
India which was submitted in 1936, . nalysing the constitutional
provisions from ecarlist times and some of the important
cases on the subjcct. the Commission has declated: clearly that
the law as it stood in 1858, which in tum is declared to
continue under Article 300, there existed no immunity which
the Crown in “ngland enjoyed in respect of torts committed by
the servants of the Crown, for notonly the contractual
obligations butall liabilities then-existing and all liabilities
to be incurred thercafter by the Company were chargeable on
the revenues and could be enforced by suit as if the asscts
belong~d to the Company(5), The Commission further argued
that there was no justification, for drawing a distinction,
as was done in .some later decisions, between sovereign and
non-sovercign powers of the Eagt India Company(6)i The
Cormission after discussing the law on the topic in England.
0,535,344, Nustralia and France gave its own proposals for a law
to be :passed on the lines of Crown Prcceedings Act of 1947
with .certain modifications,

. ’ 1

,i v Betreading. the -same ficld will not serve any purposc,

eraforc after making only a reference to the two
conflicting decisions of the Supreme Court it is proposed to
examine as :to how far -the proposed legislation would remove
the confusion and mect the requirements of the times., Looking
at the pronlem from a morc fundamental angle it'is the submission
of the writer that the solution of the problem invnlves
consideration of the nature of the State and a search for.
the ethical basis for the cstablishment of the responsibility
of the-State. - : '

(4) It is a 'sad commentary on the functi-ning of ogr legislature
that it has ‘ramaindd inactive in ‘all those ficlds wherc
the Constitution’ laid down only interim proyisions expecting
the legislature to act in due coursce”ege arte 105 and 194
also romain” unattended, Though the R port of Law Commission
wasSubmitted in 1956,. a Bill was moved ¢nly in 1965
after. a ‘Supreme Court judgment but it lapsed and the same
has been now moved afresh,

(5) Law Commissicn of India, First Report, p.23.

(6) Ibid| P.S: 5 Mad. 273,



In 1965 the Supreme Court of India(7) through
Gaj endragﬂ'ﬂcav CeJes declared that the State was not liable
for tortious acts of its Sservonts wherz such acts werc
referable to- the exercise of sovercign powers, Where a
statuté confers such power on a Speclflc authority the State
cannot ba  liable, The judgment, it is respectfully submitted,
:is wholly wrong(8). It has overlooked the distinction between
an .ict of State and an act done purporiing to be done under
the authority of municipal lawi Apart from the earlier decisions
the Supréme Court itself had clarifed that distinction six
years before (9). Soon after the Supreme Court had held the
State liable(1®) for the neg11gencc of its servant in the
service of the government -because in similar circumstances an
ordinary master would be vicariously liable, The distinction
between Trading and Sovereign acts of East India Company was
not recognised, XInstead it was said that there is no reason
why the feudal concept of 'king can o no wrong® sheculd
survive in India, Yet Jn 1965 Suprcme Gourt disapproved its
own -carlier ‘deéision as *goving: far beycnd the existing law
as: embodied in Art.300%, Thus 1ron10111y Indian law on the
subj cct which was much abead of the law in England till 1947,
-after Independence has become tied with the old English law
more or Yess, It is not suggested that the judiciary
shoul 4 have laid down the law which is the function of the
legislature but at the same time it is not justified in’
regarding some doubtful principles assum=d to have been accepted
a cehtury ago as belng flxed fbr all times in the 1nterprotat1on
of lan(ll)

The present day 1rrespon51b111ty of the State for torts
of its servants is embedded.in the ferdal theory that the
soverﬁlgn was the  highest power and subject to no law. Without
go1ng into any detailed discussion of the Crown's immunity
arlslng from the principle that ‘the King can do no wrong, it
is worth noting that this English system was not the result
of the any well considered and systematic plan, Partly it is
rooted in feudalism, partly it is traceable to the polltlcal
theories that developed when the Adivince right of kings was in
.common acceptance, and mostly it is built up by the judicial
opinion embodying those feudal concepts of the midlle ages

(8) Secrvai, Indian Constitution 815

(9) 1959 S.C‘J.3@ﬁ.

(10) A.d.R. 1962 S,C, 939,

(11) Friedman, Law in a Changing Society, 492,

(12) Read ¥ollock & Maitland, History of English Law;
Blackstone, Commentaries; Holdsworth, 8 L.Ce2e14l.
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in which they were trained and well engrossed. The personality
of the Crown was gradua]ly extended to enanathns of the crown'(13)
the predecessor, so to Say of the presenf dny public officer',
Necdless to say.thase conditions donot exist today und therefore
its politicnlegal conclusions also should have to placée

to da}'o

It is o trosim to say that the funct1ons of the State
have much increased an? are conStantly in¢reasing and new
dppartments, new boar”s .and new public bddies kecp spring
into existence., But it is not fully appreciated .thatthere
is not only an increase in the function of the-Statc the
charpcter of the State is also changed from the one- that it
possesse at the time when this rule of 1rrespon51b111ty was
oritrignate”, Sta&te had been conccived a§ a person1f1cat1on
of the sovercign and the sovercign was the embodiment of. ‘power
As put by Holland (14) only the ndture of power may cauSc :
any -limitation over the sovereign but no law or constitution
because the scver ign is the source of law and constitution,
Non-suability was . attibute of person SOVerelgn and the sme
was attached to the State also, ‘Ne-xdless to say the sovereign
and in turn the State cannot toZay be defined in terms of
power alone. State is no mor~= the personif ication of the sovereign
noun, St-te today is: conceivel as a Jur1stlc person itself,
May it not beuconcluded that a$ a juristic person the State
may . have some interests as suche The Jurlst1c personality
is only a: legql devise to secure the ‘e facto, .claims of human
beings€15). "It is obvirus therefore that there should not be
any conflict between the interest of thc State as such and the
inerest of soc1ety which means human beings comprising the
society,  State is in the last analysis only a politiceal
orgmisatim of society. I° we donot accept the Stae in this
form we shall have to face the Marxian charge that State
an<t-law- are only a goercive mach1nery.

.. 30 long the soverelgnty whs the quality of the sovereign
noun it wns obviously indivisinblé, DBut now sovereignty is
the equality of the State -~ a juristic perSOn. As.such
soverecignty is no more indivisible. 'It. is -Aivisible not only
as external and intemal, but 1nternally also it is dikisible
between various aspects-and area. And'increasinglv parts of
that soverecignty externza al or internal is being brought under
"law and const1tut10n « For cxampe the traditinnal principle
of immunity of s"ips owned by foreign 5 ates under their own

(13) Law & Comtemporary Problems, Vol, 9 p.184¢
(14) Holland Jur1spruﬂence.
(15} Stone, JurlsQru GNCa,



juris-ietion is no moreuniversally reognised (16). Intemally
the inter-state commercial transactions arc increaSingly brough
under private law rules of municipal jurisdiction even in the
Common Law countrics (17), In our country municipal jurisciction
was always rceognised in respect of commercial activitics of

the Statce.

It it is accepted that the claim of immunity of State
arises from the concepts of politic~l philosophies of the
feud-l days, and if it is also accepted that the character
of the State is now fund=mentally changed(18) the only logical
conclasion- is tn give up the pseudo-legal principle of State
immunity formulated on those old politieal philosonhies, That
archaie notion is completely inconsistent with the modern
tendencies in law and modern social policy(19)¢ The concept
of .Qule of Law also requ1res that an individual or body adversly
affectod should be in a position to seck remedy either to a
Jigher authority or to a court of law(20). DBesides, it conficts
with the pr1ncp1e of legal philosophy itself(21),

"It is agreed on all hands that law and morals hav e
Separqte fields of operation, but’ legl systems grow cut of
morgl concepts cannot be denied either, The claim of State
immunity has noiethical foundation in its support, Onithe
other hand ethical-basis exists for the establishment of Stat
respon51b1‘1ty. Law is not merely an instrument of gov“rhment
in power. It is a devise to protect the weak agalm;t ‘the
Strong, the subject against the ruler(22)s Law of tortsj cthically
speaking, is the area of social obligations. Man 11Ves amongst
neighbours and; therefore wheh he concucts his affairs he must
1lck cut for the interests of his neighbours(23). This
obligation does'not make any Aistinction between this man and
that man on the basis.of office or status, -

(16) DBrussels Convention of 1926, (17 1637 ...C, 500

(183 Preamble in Indian Constitutirn.

(Y9) Barper, Law of Torts, 663, -

(20) Intemational Conm1ss1on of Jurists, Bangkok. Report.

(1965) p,63, o e o

{21) ‘ubi jus ibi reme-ium has no newnlng in face of state

— 1mmun1ty becaus~ there is no remedy even where there
is a right, e e e

(22) Mcaning of Freedﬂm. p.10. n

(23) Lord Atkin's definition an?uty of a ne1ghbour in
1932 &.C.56%,.



Law of torts essentially asserts and protects a right
and consequently provices damages if that right is infringed,
So that even 1f in thé 19th centiry law of torts adopted a
pringiple of 'no liablllty 'without fault' the inherent social
policy of protectlng the »interest of the injur d was no
neglected, If the purpese of Taw had heen to change the social
policy a subjective view of negligence would have bezn adonted
by law, But on the other hand the fault of the defendent was
adjudged on an objective view thus rctaining the essential
purposc of tort law, Even othcrwise the new principle adopted
was suhject to the'rule 'res ipsa loqultur which was a principle
to protect the interest of the victim, . Bes1*es, if the actual
tortfeasor was incapable of fully compensating his superior
was made to answer, The liability of the master is not based
on his fault, it is based on his rglatinnshin with the tortfeasor,

Writers have differed on the theoratical basis of vicarious
llab111ty. For example Holmes finds the explanation in the
'formula of identity'(24), FPothier relies upon the maxim

*qui facit per alium facit per se' and holds that it would make
‘the master more careful in his scelection of servant, DBaty seems
to be morg near the truth when he says that. therc ought to be
someone capable of responding in damages for the injuries
cused (25§. Neverthegess tha scope of vicarious liability
has bem constantly widening (26)+ Legislatures donot generally
1ay down theorie s so that no statutory provision can be cited
in favour of this or that theory, DBut the specific situations
and thc areas where statutes have provided for vicarious
liability of the.master do indicate trends, Two basic trends
that are discerible .are - (a) ‘One who engages in a potentially
dangerous cnterprise should be held vicaricusly liable for
: injuries c-used by his amployees in the aperation of that
enterpris~, (b) Vicarious liability should lie where it can
“beeasily spread oy~r a wide area. In my submission here lies
the ethical justification not only of the 1-w of torts in
gencral but also for the reSponS1b111ty of State for the torts
commitod by its sérvants in particular,

So long the purnose of law of torts was t“ough to be
two fol7, for the reasons of its hlstory. vize, to compensate
the injurod. and. to admonish the  injurer, it was alright only
to shift the loss from the Innocent ‘to the wrongloer, DBut
in the present urbanise! industrial society the position is

(24) 4 HL.R.,. 345, . o
(25) -Batv, Vicarious Liability, p.154.
(26) 45 H,L,Re, 171 for a Jetailed discussion,



entircly changed(27), The purposc of la@ cannot be to
deter from all tvpes of hazardous activity, - There are many
activities which are lawful, which arc bencficial and which
are necessary for the progqress of society’&ﬂd therefore which
must be not only supportcd but encouraged, yet they may be the
causc of creating risk of injury to the innccent., The solution
thercfore is to prevent the preventable acC1dent and when the
accident does occur, to allocte the loss in a way that would
not hinder a desirable econ~mic activity(28), Master should
be liable because in a social distributi~n ~f profit and loss,
the balance of least disturbance seem thercby best to be
achicved(29). Thus.the truc basis of vicarious liability is
a soclally de51rqb1e cxpedient.

While a new law of enterprise liability is in the making
to relate the liability of the biggest enterprise -the :State
to the old concepts of law cannot, therefore be welcommed as
a solutisn of the propblem. What the Law Commission has
suggested, end the Bill before the Parliament is based cn the
Crown Proceedings fict, 1947, only rclates the liability of
the Staterto the existing old law of vicarious liability which
tries to find the fault of one to fix up the liability of the
other(30). Whilc the problem is to find rcmedy for the .
“injurnd-the solution suggested keeps the area of non '
liability which must exist independent of this law, The
-distinction between jovernmental and non-governmental activities
may scam very neat on papery it has proved impossible of
consistent, or unifom app11cat10n and the greatest confusion
and conf11ct is to be found An the cases(31),

In the preblndustrlal society it might have sufficed
to provide justice to thc injured by creating fictions or
-applying varying maximse. "In the present day society it is no
more, pdssible to solve the problem unless a corscieus: effort
‘is made to find a rationale of the law of compensation to the
1n3urcd Tort law beginning from rudimentay stict lizbilities
in due course developed into a general liability for negligence
and is now on theo way to a law of compensation and loss
distribution. The truc rationale, thercfo-e, is that liability
arises for exposing the communitv tc risk, and no casuation of
the individual ham(32).

(27)  Stages of industrial devclopment may vary from one
community to another but there is uniformity in the
5 nature of the nge. '
(26)  Hasan, S.M. Socic-Zconomic Revaluation of Tort Law,3,
(20) Batt, The Law of Master and Servwt, 330; 23 Col. L.R.4.
(30) 20 H L.u.. 708 "
(31) Harper, Law of "orts, 659(vol,I),
(32) ilbert ... Ehrenzweig, Negligence without Fault,



There is no denying that our legal system and much
of our Yaw is derived and is baSed on English law and syStem,
But it doesnot necessarily follow that we must continuec to rely
on that source alone for guidance for the purpose of rationalis-
ation of our laws, In fact this neeéd is arisen bhecausc we have
so far banked on it a little toc much, It is now desirable to
look out and study some other systems also, For example for
the views of Gérman and Fronch jurists are-more in line with
the neecs of the ‘mo dexn condltlons(33).

To brlng the State at par w1th the private person for
tort liability exceptlng ottt the sovercign and delegated
soverzign acts is not enough for two. rcasons, - Firstly, the
‘exdepted area$ are wide enough to deprive the citizen of any
‘rcmpﬂy. Secondly,’ the basis of State liability according to
the German jurist Sundheim is the fact that. the State places
its officers in such rﬂlat1ﬁnsh1ps to its citizens as to make
it possible for those officers to apply State power agninst
the latter injuriously(34), Therefore the State cannot be
allowed to deny liability on the ground that the statute
has” eonferred power on the specific authority, 'The citizen
is not free to deal or refuse with the State, he has to obey
and submit, and therefore the State.must insur¢ for the
1rlghtfu1 and carcful conduct of the State servant.

Slmllarly there is a iorce of reason and 10g1c “in
the French view that ther» is.a distinction between ~thé personal
fault of the officer and the faulty functioning of the administrat-
ive machlnery itself(35). Either wav the State becomes liable
for the 1n3ur1es caused to the citizen aecording to this
view, If it is the fault of the officer the ‘State is liable
vicariously, but if the officer injure the citizen while
acting under delegated sovereignty the State is liable for the
faulty functioning of the administration itself,

There must necossarily be loss and expense’ involved in
the funct1nn1ng of the adninistration and the allied agencies
‘and that is home of course by the community. Therec is thercfore
no reason why the loss or damage camsed to the citizens :
in the courss of such funcfioning should also not be included
in the cost of administration and 'carricd by the society
‘rather than the unfortunate individual when the 1oss accidentally
happens to £all' upon him,

(33) Stress on English language alone as a window to the
' world of all knowledge has also been a contributing

' cause for our ties exclusively with English law,

(34 9Law & Contemporary Problems. 200,

.(35) lbld 308



Concluding I have only two submissions to make,
One - The doctrinc of sovercignty as a reason for non-
responsibility in any area shall have to be given up not
only for justice but also for bringing law in conscnance
with the social needs.s Two - Since fault is inseparable
from public functioning of the servant of the State, the
whole notion of fault of the servant as necesSary condition

to fix vicarious liability of State shall also have to be given
Upe
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