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Tbe_.Eyp_lo ^ lo n _of. Wrongs.

Tort l i t i g a t i o n  has not frequented the cou rts  
d i r e c t l y ,  though t o r t io u s  wrongs o f  varied  nature 
are being  committed re g u la r ly  with much .impunity. .  
Slanderous a ttacks  can freq u en tly  be heard.^
Character a ssa sin ation  has become a n a tio n a l pastime. 
L ib e l lo u s  w rit in gs  have been g iv in g  sustenance . to  
y e l lo w  p ress . Tresspass on ”persons and p ro p e r t ie s  
are w e ll  w ithin the regu lar  a c t i v i t i e s  o f  our law 
enforcement o f f i c e r s .

.Furthermorej the a cts  o f  nuisance are abun- 
d ^ t l y  v i s i b l e  even while walking around the urban 
and, indust 1‘ia 'l  areas. The l o c a l  bod ies  and p u b l ic  
a u t h o r i t ie s ,  those d ea lin g  with, the matters o f  
p u b l ic  u t i l i t y ,  are unmindful about the abservance 
o f  any degfefe o f  care while carryirlg, on th e ir  
fu n ction s  on. road.s or  highways-5 'o r  whilV look in g  
a f t e r  th e ir  rou tine  d u t ies  towards health  and 
s a n ita t io n ,  or  while required to  ca ter . 'to  th^ 
community needs fo r  water and power su p p lie s ,

• ' * ' * ^
The. v ict im s  o f  t o r t io u s  acts_ committed by 

government O f f i c i a l s  find  themselves' in  quagmixe, 
because the  ju d i c i a l  d ic ta ' in d ica te  that a l l  
a s s o r t e d . .a c t iv i t ie s  o f  the government servants can 
assumably-be f i t t e d  w e ll  w ith in  the c l i c h e  o f  
"so v e re ig n  fu n ct ion s"  o f  the s ta te . 1
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I n s t i t u t e ,  New D e lh i ,



-  2 -

Stunted Growth o f  Tort Law Somt̂  fa c to r s

One may wonder as to  v;hat p o s s ib ly  i s  the 
reason which induces the v ict im s  to  acqu iesce  to  
the wrongful a c ts  o f  o th ers . ■ Remedial a c t io n  i s  
hardly  sought in the es ta b lish ed  le g a l  in s t i t u t i o n s .  
Is  there  always a defence  which would n u l l i f y  the 
v in d ica t io n  o f  r ig h t?  To_the.se. inactions. P ro fe s so r  
Northrop f in d s  answer in  the m edlational ch aracter  
o f  the eastern s o c i e t i e s  where compromises can be 
e f f e c t e d  through f r i e n d s ,2 Coupled with th is  i s  
the c u lt u r a l ly  conditioned  m enta lity  o f  the Asian 
people  which has shown antipathy to  the s e t t l in g  o f  
d isp u tes  by recourse to  the predominahtly r ig h t  
o r ie n te d  western laws and t h e i r  p rocesses .^  The 
net r e s u lt  i s  th e re fo re  meagre l i t i g a t i o n  in  the 
area o f  the law o f  t o r t s .

. Skepticism  has been shown towards these genera
l i s a t io n s  by. asking fo r  the *'need to  examihe the 
im p lica t io n s  o f  lack  o f  t o r t  law l i t i g a t i o n  in  India 

•togetherw ith  a suggestion  that the v a l id i t y  o f  the 
causes, mainly based on c u ltu r a l  and c i v i l i z a t i o n a l  
d i f fe r e n c e s  be te s ted  by em p ir ica l s tu d ies ," '^  In a 
recent fo r th r ig h t  comment the g e n e ra lisa t io n  o f  
” so broad a character" has been challenged because 
" i t  seems to  make some a p r i o r i  assumptions about 
our way o f  l i f e .  * . . ’’ 5

• I t  does hardly need any ,e f f o r t  to  get convinced 
that q u a l ita t iv e  J u stice  i s  ob ta in ab le  only a t  a 
h igh p r i c e .  A nan on the s tr e e t  dare n ot,ask  fo r  
adequate compensatory r e l i e f s  f o r  h is  la w fu lly  en
t i t l e d  lo s s e s  from a r i c h  or p r iv i le g e d  adversary , 
because no sooner he se ts  h is  claim in a c t io n  he 
w i l l  f in d  h im se lf  in  a maze o f  procedural wranglings 
which w i l l  sap-out h is  tim e, money and energy. Even 
fo r  in i t i a t in g  claim a p l a i n t i f f  has to  go t o  the 
p o r ta ls  o f  Ju stice  equipped w ith  bag fu l o f  money to  
dole^ out as court f e e s ,  la w y e r 's  fees  and sundry 
e :^ en ses . The i n i t i a l  c o s t  and the running expendi- 
tmre on l i t i g a t i o n  may at times exceed the d e c re ta l  
amount. F a ilu re  at t r i a l  stage niay demand from the 
p l a i n t i f f  more money, f i r s t l y  fo r  appeal and f i n a l l y  
f o r  c o s t s .

In terms o f  time invo lved  the c i v i l  l i t i g a t i o n  
i s  again a c o s t ly  a f f a i r ,  A study has shown that 
f i n a l  outcome in  t o r t  l i t i g a t i o n  has taken in  an 
average a p er iod  o f  s ix  y e a rs .6  The minimum time
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-taken i s  f i v e  years and the rnaximum being 13^ yea rs . 
The p r o h ib i t iv e  cost  o f  remedial a c t io n  thus d eters  
a p o t e n t ia l  p l a i n t i f f  to  r e s o r t  t o  c i v i l  l i t i g a t i o n  
in  ^ country where the n a t io n a l  income per cap ita  
i s  le s s  than a rupee*

Uncertain ju d i c i a l  a t t i tu d e  in  the m atter o f  
awarding l o s s e s  h a s .a lso  been h e lp fu l  in  putting  
fu rth er  brakes bn the in ce n t iv e  of- a wronged person . 
P recedents d is c lo s e  th a t 'a  claim fo r  ten thousand 
rupees has been deemed worthy o f  Rupee one on ly ,®  
T̂ wo s u its  o f  the value o f  f i v e  hundred rupees each 
were decreed fo r  Bs,60/- and Rs.50/- r e s p e c t iv e ly ,9  
The Nagpur High Court found that a claim fo r  
Rs*11,300 can w e ll  be s a t i s f i e d  with the award o f  
Bs,315/-i^  In Madras the p l a i n t i f f  who demanded 
Bs.10^000 was su cce ss fu l  to  the tune o f  Rs.650/~. ^
I t  has been poin ted  <but that the claims are  low, 
and lower are the suras awarded which become in s ig n i -  

' f i c a n t  in  the' l ig h t  o f  the.-time- taken by the courts 
to  d ec id e  the c la im .12

Presumably because o f  the high rate  o f  court 
f e e s ,  which p l a i n t i f f  has to  bear i n i t i a l l y ,  the 
claim s asked f o r b a d  been fo r  smaller sums, but the 
reduction  o f  claims to  d isp rop ort ion a te  l im it s  by 
the cou rts  i n c u l c a t e ‘ a b e l i e f  in  the mind o f  t o r t  
v ic t im  the f u t i l i t y  o f  re so r t in g  to  le g a l  a c t io n  
because o f  i t s  being a kind o f  highstaked gambling 
wherein thpre aire odd chances t o  win and even 
chances to  lo o s e .

7

Converssion o f  “Tort in to  Crime -  E ffect.q

The claim  against a t o r t fe a s o r  i s  gen era lly  
hurdled by economic f a c t o r s ,  procedural d e lays  
and the e x is t in g  ju d i c ia l  a t t itu d e  to  minimise the 
awards. A ccord in g ly , a v ict im  r e s o r ts  to  crim inal 
proceed ings to  wreak vengeance on the wrongdoer. 
Seemingly there  are severa l wrongs which are  found 
to  be covered both in t o r t s  and the crime. I t  i s  
only with a r t i f i c e  and cohtrivance  that in g re d ie n ts  
o f  a c i v i l  wrong are made t o  f i t  a crim inal o f fe n c e .  
The crim inal proceedings being le s s  c o s t ly  and 
le s s  time consuming are pressed in to  se rv ice  by 
v ict im s  in  order to  g r a t i f y  th e ir  f e e l in g s .
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The e f f e c t s  o f  such ah a t t itu d e  are not whole
some. F i r s t l y ,  the use o f  cr im inal p rocess  fo r  an 
e s s e n t ia l ly  c i v i l  wrong does not serve the u se fu l  
purpose o f  reparation  to  the wronged person . Secondly , 
i t  tends t o  imbibe r e t r ib u t iv e  sense in  a c i t i z e n  
which i s  capable o f  develop ing unhealthy t r a i t s  o f  
anger and vengeance. Moreover, i f  remedial a c t io n  
i s  precluded from c i v i l  courts  the crim inal ju r i s d i c 
t io n s  w i l l  be overburdened with crim inal ptoceeding's^ 
This has a lready resu lted  in  congestion  o f  cou rts , 
and i t  i s  l ik e ly  to  impair the e f f i c i e n c y  o f  crim inal 
justi-ce beyond re p a ir .

A stigm atic  V is ion  Contribute to  Tort 
S itu a t io n s

J u d ic ia l  pronouncements have furthered t h e • 
d i f f i c u l t i e s  o f  to irf l i t i g a n t s  in  s p e c i f i c  a reas . 
A stigm atic  ju d i c ia l  v is io n  oh personal l i b e r t i e s  
has given r i s e  to  to r t io u s  situations^  which i f  
brought fo r  a c t ion  are l ik e ly  to  be dism issed because 
o f  the c o u r t 's  non chalant a t t itu d e  towards such 
wrongs g en era lly . This i s  turn leads to  many compli
c a t io n s .  To i l l u s t r a t e  th is  point l e t  us examine 
the fa c t s  o f  State v. Babu Ram.^^ Though the case 
has no bearing on the law o f  t o r t s  i s  yet e ;:^ressive 
o f '  j u d i c i a l  a t t itu d e  towards personal l i b e r t y  o f  the 
in d iv id u a l .

In t h i s  case an almost b lind  and old  man was 
seen coming from the canal s id e ,  and was seen going 
h u rr ied ly  toward.s the f i e l d .  A p o l i c e  o f f i c e r ,  
accompanied by another person , happened to  see th is  
o ld  man. Snese circum stances were considered enough 
to . 'arouse susp ic ion  in  the mind o f  the p o l i c e  o f f i c e r ,  
w h o 'ca lle d  the man and searched out Bs.650/- from 
.his person* The old  m.an could s a t i s f a c t o r i l y  account 
f o r  th is  money. The p o l i c e  o f f i c e r  then thought to  
return the sum to  the owner, However, the modus 
operandi adopted fo r  purposes o f  returning t h e ' sum 
seems r id ic u lo u s .  The p o l i c e  o f f i c e r  f i r s t  counted 
the currency notes one 'by  one, and then passed i t  
on t o  h is  companion, who in  turn handed over the 
same to  the old man. The net resu lt  was t'h^t the old  
man got back the money which he fo ld ed  back in  h is  
d h o t i , and went away home only to  d is co v e r  that Rs.250/- 
were missing from the l o t * '  He did not take much 
time to  know that he has been tr ick ed  away by a 
fu n ctionary  o f  a sovereign power.
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No c i v i l  ^.cticn was in s t i tu te d  on these  f a c t s .
The i l l i t e r a t e  poor v i l la g e r  thought i t  b est  to  
rep ort  the matter to  superior  o f f i c e r s  which he 
d id ; and which la id  b a s is  f o r .departmental proceed ings 
a ga in st  the p o l i c e  o f f i c e r , .  The. matter was brogght 
up by the p o l i c e  Q f f i c e r  b e fo re  the High Court t o  
seek natural ju s t i c e .  An appeal was c o n s e q u e n t ly  
brought to  the Supreme Court by the State which was 
an aggrieved  party  in  the case .

I t  was at the Sup.reme Court stage that the 
r ig h t  o f  p o l i c e  o f f i c e r  to  a rre s t  a person without 
warrant was a lso  con s id e re d . Though the sta te  
appeal was d isa llow ed  by 3 :2  d e c is io n ,  nonetheless 
th ere  was unanimity o f  op in ion  that a " p o l i c e  
o f f i c e r  was l e g a l l y  e n t i t le d  to  search a person 
found under susp ic iou s  c ircu m stan ces ."14

These fa c t s  and circum stances ha's© been d e ta ile d  
out t o  show that astigm atic, ju d i c ia l  v i s io n  on 
p erson a l l i b e r t i e s  has o fte n  led  the p o l i c e  o f f i c e r s  
t o  assume unwarranted and unauthorised powers to  commit 
'tress^iass on persons and propery o f  in d iv id u a ls ,  
and thus occas ion  s itu a t io n s  f o r  t o r t io u s  wrongs.

I t  may be necessary  h ere  t o  s ta te  that the 
Indian laws do not permit search unless i t  i s  i n c i 
dental to  law fu l a r r e s t , A n  a rre s t  without 

.warrant i s  not such an easy thing as has apparently 
been understood, 6r  has been granted by the courts  
t o  p o l i c e  o f f i c e r s  fo r  th e ir  misuse.

A rrest Law in  India

The con d it ion s  determined by Indian le g is la t u r e  
f o r  the ex erc ise ' o f  powers o f 'a r r e s t  without 
warrant are contained in  severa l p ro v is io n s  o f  the 
Code o f  Criminal Procedure 1898.1® A p o l i c e  
o f f i c e r  may a rre s t  without warrant, i f  he knows o f  
a design  to  commit any cogn izab le  o f f e n c e ,  and 
i t  appears to  him that the commission o f  o f fe n c e  
cannot be prevented . The p reserva tion  o f  p u b lic  
peace and order may c a l l  f o r  e x e r c is e  o f  t h is  power. 
In other words, the powers o f  a rre s t  on ’’ reasonable 
grounds" or  su sp ic ion  o r  b e l i e f  imply that the 
person  arrested  i s  committing or i s  about to  commit 
a cogn izab le  o f f e n c e ,  and an e x e rc is e  o f  the power 
o f  a r r e s t  i s  n ecessary  f o r  the prevention  o f  breach 
o f  peace .17
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A p o l ic e  o f f i c e r  may a lso  arrest any person who 
has been concerned in any cognizable o f fe n ce , or 
against whom a reasonable complaint has been made, 
or cred ib le  information has been rece ived , or a 
reasonable suspicion e x is ts  o f  lais having-been con
cerned in any cognizable o f f e n c e , A  s p e c i f i c  
re q u is it ion  from a brother p o l i c e  o f f i c e r  can, Ifead 
to  an arrest without warrant proyided the cause o f  
arrest and the offence  are made known to  the arresting  
o f f i c e r ,  19 Thus:, the requirements fo r  an arrest 
w ithout: warrant presuppose the existence o f  a cognizable 
o ffe n ce  which must be based on reasonable suspicion  
that may pointed ly  be d irected  towards the person 
a rre s te d ,20 The reasonable suspicion  must be founded 
upon some d e f in i t e  fa c t ,  other than the personal 
fe e l in g s ,  tending to  throw suspicion  on the person 
arrested otherwise i t  i s  a " serious .encroachment' upon 
the l ib e r ty  o f  the subject v/ithout ju s t i f i c a t io n "2 1

Concluding Observations.

Adverting to  Babu Rams’ case we find that in  
absence o f  any information about the ex istence  o f  a 
cognizable o ffen ce  having been committed, the action  
o f  the p o l i c e  o f f i c e r ,  based on his persora l fe e l in g s ,  

jwas .quite unauthorised. Consequently, the arrest and 
search which resulted  in. a lo s s  o f  Rs.250/- was in 
invasion on the rights  o f  the o ld  and almost b lind  man, 
which i f  he had desired to  seek remedial a ct ion  through 
law o f  to r ts  would have resu lted  in disappointment,
This-can now be believed  .from the ra t io  o f  the Supreme 
Court dec is ion  in Kasturi Lal^s case. 22

It may be o f  in terest  to  note that much confusion 
that abounds the decis ion  in Kasturi Lai* s c a s e , could 
have been avoided had the courts used th e ir  power 
processes  to  p o l ic e  the p o l i c e  fo r  th e ir  unwarranted 
a c ts .  In K a s tu r i la l 's  case too  the p o l ic e  apparently 
had no circumstance to ’ detain the b u llion  dea ler ; and 
i t  had much le ss  reason to  detain  the gold fo r  purposes 
o f  keeping in unsafe custody fo r  consequential mis
appropriation  by a government servant so as to  enable 
him discharge his ui^worthy"sovereign fu n ction ."

In sum, i t  can be said that by le g a l is in g  the 
statutory breaches, e-g,. by holding the unlawful 
arrest. qi.Si being valid   ̂ the courts are unwittingly 
contributing  to  fa cto rs  which, ccnseqnently c r y s ta l l is e  
situations o f  pub lic  torts,- And when such problems, 
come tip 'before the courts they.are  in c lin ed  to  immunise 
the government from l i a b i l i t y  by stretch ing  the 
doctrine o f  act o f  state  bpth in  an a lb g ic a l  and . 
i l l o g i c a l  manper thereby agg.ravating the d i f f i c u l t i e s  
o f  t o r t  l i t ig a n ts  in India .
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