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The ob ject o f  the paper i s  to  put before the 
Seminar the d i f f i c u l t i e s  o f  the to r tr l it ig 4 n ts  in. 
India, These are considered under two headings; 
d i f f i c u l t i e s  in general.and the d i f f i c u l t i e s 'I n  
a particula.r cause o f action . Since i t  i s  not ' 
p o s s ib le 't o  consider the d i f f i c u l t i e s  in each, and 
every tort^ a to r t  which is  most common and which 
forms the ma;jor buiUt o f  the reported, cases i s  “taken 
up for  consideration* A l l  the casos reported in the 
A l l  India Reporter since 1914 to  1965 arfe- arranged 
tort-wis64 with an object to''knew the imtjortance o f  
every tort;.- .

1* Malicious prosecution 184
2, DefamationClibel and slander) 73
3» Negligence 132
4. Nuisance 40
5. Trespass 40
6. Conversion 34
7. Government l i a b i l i t y  16
8. L ia b il ity  o f  t h e ‘J o i n t 15 

tort-feasors'" '
9. Assault and Battery 13
10. Wrongful attachment 13
1 1 . 'False' imprisonmeht - -10
12. C ases.like  Rylands V Fletcher 6
13. Conspiracy 5
14. 'Vicarious l ia b i l i t y  other 5

than the Government
15. Deceit ' 2
16. Adultery , 2
17. Seduction 2
18. Inducement o f  a breach o f

contract . 2
19. Miscellaneous 19

LL.M.j Aurangabad.
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From the table i t  is  clear that the tort which i s  
frequently litig a te d  is  malicious prosecution. Quantum 
of damages and delay^ though they are common to a l l  
to rts , since the facts on which conclusions,are drawn 
are from the caseis bn malicious prosecution, they are 
considered under the Second heading i . e .  d iff ic u lt ie s  
in a particular cause o f-action . Otheivi.se there is  no 
ju stifica tio n  to consider under that head,

GENfiRAL -DIFFICULTIES

A, Law in the Presidency towns: *

I t  may be d iff ic u lt  to say factually when the 
English law came to be applied to the natiyes o f India* 
I t  may be any time after 1600 A.D. But i t  is  usually 
the accepted doctrine that the English la-w was! intro­
duced to the nhtiyes of India .by the Charter* ,1726.
This was so held by Lord Kingsdown in Advocate General 
of Bengal v.. Ranee Sumbmoe Dossee.'^ Rt, Hon Sir George 
Clans Rankins observed, "That the law intended to be., 
applied by these courxs was the law of England is  ‘clear 
enough from the terms of the Charter though^this i s  not 
expressly stated? ,and i t  has long been accepted doctrine 
that th is Charter introduced into the Presidency towns 
the law of England both common and ^statute law -  a s /i t  
stood in 1726?" FrSim this i t  Is clear that the law to- <- 
be applied to the people in the Presidency towns? is  ■ 
the law o f England, as i t  stood in 1726,

Law applicable to the people of India is  laid  
down under seven d istin ct heads in the Morley‘ p
D igest.3

1, The Common law, as i t  prevailed in England, ^n- 
the year 1 7 2 6 ,,and which kas not been subsequently 
altered by statutes especially Extending to India ■ 
or by the Acts o’f  the Legislative Council in India;

2, The Statute law which prevailed in England in ^
1726, and which has not subsequently been-altered by. 
Statutes especially extending to India, or-by the;
Acts of Legislative Council in India;

1, M ,I,A . V ol.9 at p ,391: “ The English c iv i l  and-' 
criminal law has been usually considered to have 
been made applicable to the natives within the 
lim its of Calcutta, in the year 1726 by the= 
Charter 13th Geo, I*

2, Background to Indian Law, at p .l ( l9 4 6 ) ,  ‘
3 , V o l.I  at p .22,
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3, The Statute law expressly extending to India 
which has been enacted since 1726 and has not been 
since repealed, and the statutes which have been 
extended to India by the Acts o f  the Legislative 
Council in  India;
4 ,  Th  ̂ c i v i l  l^w as i t  obtains in the E ccelesias- 
t ica l,an d  Admiralty courts in England;

’5, Regulations made by the Governor-General in 
Council and Governors in Council previous to  the 
3rd and 4th W ill.  IV C.S5 and j?egistered in the 
Supreme Courts and the Acts o f  the Legislative 
Council o f  India, made under the 3rd and 4th W ill,
IV C.85;
6 , The Hindu law in actions regarding inheritance 
and succession to lands, rents and goods, feind a l l  
m atters ,o f contract and dealing between party and 
party in which a Hindu i s  a defendant; .

7. The Mohammedan Law in  actions regarding ' 
inheritance and succession to' lands, rents and goods 
and a l l  matters o f  contract and dealings between 
party and party in which a Mohammedan' i s .a  defendant.

Though, the leained author has taken the trouble 
in explaining the lav; applied by the courts in India, 
under d is t in c t  heads, the dacisions in India do not 
Agree with him ‘wholly Advocate General o f  Bengal v.

' Ranee Sumdmoyee^Dosseet  ̂ Shgikh Parabdi Sahan v. Sheikh 
Mohamed Hossein. ^Bhola Nath Nundi v.- Midnanore Zamlndarv 
Cojfa and so many cases on slander and contribution o f  
the. Joiht tort -fea sors  show,'that the English common law 

' I s ,not s t r i c t ly  followed by the Indian courts; The 
English statuis’ss on Maintenance, Conspiracy and Cham- 
J)erty^_4 .Edw'. 3 C . l l  have been-held not applicable in 
I n d ia . ' Only those statute s''Of England which were suit­
able to  the lo c a l  conditions in India were held applica- 
b lo i So unies.s and until a judge decides, i t  is  d i f f i c u l t  
=»to know wh9.t'’ statute o f  England applies -fco India. So i t  

" i s  not possible to say whether a particu lar pr in cip le  
o f  English law applies to the people in these presidency 
towns.8 One thing is  clear i . e .  the application

4 . M.I.A. V o l .9 at p .391.
5. B.L.R. A.C. 37.
6. 31 C. 503 P.C.
7. Ram Coomar v. Chimder Cnnto^C1876) I.L .R . 2 Cal.233

P.C. and also in Ra.ia Rai Bheawat v. Debi Daval Sahu.
10 Bom. L.R. 230.

8«, M.P, Jain, Outlines o f  Indian Legal History, at p .537 
(1966).
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o f  the English law o f  to r ts  to  the natives o f  India 
Is not very certa in .

B, Law o f  to r ts  In the Mofussllis:

Provisions o f  the Act o f  1781 allowed the company 
courts to function In the m ofussils o f  Bengal, Bihar 
and Orissa, Before the organization o f  the Adalt system 
in the mofussils by S ir Impey, justice  was administered 
by the servants o f  the company. These people not being tra ­
ined in the administration o f  ju s t ice ,  usually entrusted 
th is  work to the native Pandits and Kazis„ When Impey took 
charge o f  the Adalatf he compiled a C iv il  Procedure Code, 
1781, wherein he allowed the Hindus to be governed by 
the Hindu law and the Muslims by the Muslim law in the 
matters sp ec if ied . In the same Code he made a provision 
fo r  those cases which would not f a l l  under the heads 
sp ec if ied , to be decided in accordance with ju s t ice ,  
equity and good conscience. S ir I lbert observed, "An 
English man would naturally interprete these words as 
meaning such rules and prin cip les  o f  English law, as 
he happens to know and considered applicable to  the 
case; and thus under the influence o f  the English judges, 
natives laws and usage, were without express le g is la t io n , 
largely  supplemented, modified and superseded by English
law."9

This i s  how the Englisli law o f  torts  came to  be 
applied to the natives o f  India in  the m ofussil. In 
the mofussil^ the judges while applying the English 

-law have taken the peculiar conditions o f  the country 
into consideration* Almost the same provisions o f  Sir 
Impey* s Cc)de Were introduced in the Madras through 
Sec.XVII o f  Regulation I I  o f  1802 and also in  the 
Elphinstone Code o f  1827,

Judges while trying cases under the maxim, 
ju s t ice ,  equity and good conscience used their  own 

'd is c r e t io n .  The discretion  varied from judge to judge*
The inevitable  result o f  th is  state ..of law i s  uncertainty.

C. Conclusions o f  the two n os lt lon s :

Thus, we see that the English law is  the source 
and guidance to  the courts in the Presidency towns, 
and a lso  to the judges in the mofussil. Administra- ■ 
t ion  o f  English law o f  torts  in the Presidency towns and 
in  the rffofussil, in some respects d i f fe r  from each 
other. For instance, in Bhooni Monl.Dase v. Natower Blswas^Q

9,- - Supplement to the Government o f  India Act, S ir
I lb e r t ,  at p,360(3rd e d it io n ) ,

10. I .L .R . 28 Cal.452,
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the Calcutta High Court held that the p la i n t i f f ' s  
suit fo r  damages for defamatory words (slander) 
fa i le d ,  because he fa iled ' to prove the special damage 
he suffered. But vrKer.eas in Farvati v. Manner. H  a  ̂
case from the mofussil o f  the Maaras, tne wigh Court 
held that the slander i s  actionable without proof 
o f  specia l damage# Parvati v* Manner, i s  followed in 
good number o f  cases.l'^^ From th is ,  i t  i s  c lear that 
the dichotomy between the law in the Presidency towns 
and mofussil i s  s t i l l  kept up. Dr, M.P. Jain observed,
“ be i t  noted however, that th is  dichotomy was substan­
t ia l ly  reduced, but was not completely elim inated,” 13

The posit ion  o f  the p la in t i f f  either in the 
Presidency towns or in the mofussil i s  not very liappy.
In the f i r s t  instance i t  i s  d i f f i c u l t  to know before 
hand whether a' particular statute o f  England can 
govern h is  ease. I f  that particu lar statute is  re­
pealed or amended'in, England, can that a f fe c t  the law 
in  India, 'No d e fin ite  answer can be given.

In the mofussil a lso , i t  i s  d i f f i c u l t  to  know 
one^s position  before by referl*ing to the maxim, •
" ju s t i c e ,  equity and good conscience," What does this 
maxim suggest? Dr, M»P. Jain observed, "The maxim 
did not have any presise and d e fin ite  connotation. In 
simple termsj i t  meant nothing else  but the d iscretion  
o f  the judge* No way was specified^ in the beginning, 
in which the judges have to exercise their  d iscretion  
They had f u l l  freedom to decide the cases coming before 
them to do substantial ju st ice  between the parties 
concerned. I t  was l ik e  le g is la t io n  by the judges.
The inevitable  result o f  such a f le x ib le  state o f  law 
was bound to  be confusion and uncertainty in the coun­
try^ s lega l system."

D.  ̂These^-'dlfgl-cultiiss "ever^  ̂ t o r t - l i t ig a n t  has
to fa ce .

Neither ithe l it ig a jit  nor the lawyer can with 
certainty know the law that w il l  govern the case. Added 
to  these, there are some peculiar uncertainties. For 
instance, in the State l i a b i l i t y ,  the judge in order 
to  know whether the government i s  l ia b le , fpr the to-rts 
committed by i t s  servants^ referred to “A r t ,300 o f  .the 
Constitution, A r t ,300 in i t s  turn, d ire cts  the judge to. 
the Government o f  India A ct, 1935, S .176 ( l ) , And S. 176(1)

l l i  ’ (1884) 8 Mad,, 175,180,
12. Dawan Sjngh v. Mahin Singh( 1888)10 A ll .4 2 5 :

Harakh Chand v, Ganga Prasad Rai(l924) 47 A l l , 392; 
Sukkan v. Blnad l .L .R .  34 Cal.48, - .

13, M.P. Jain, Outli f̂ie-s, o f  Indian Legll-'History, at p .587 
(1966),
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re fers  back to  the lega l position  as i t  obtained 
before the enactment o f  that Act, i . e .  S .32 o f  the 
Government o f  India Act, 1915, I t  says, "Every 
person shall have th,e,. same remedies against the 
secretary o f  the State in Council, he might have had 
against the East India Company, i f  the Government o f  
India Act 1858, and th is Act had-not'been .passed.
That i s  the l i a b i l i t y  o f  the present Indian Republic 
fo r  the to rts  committed by i t s  servants should be 
known by referring back to  the l ia b i l i t y  o f  the East 
India Company. What streneous e f fo r ts  the judge has 
to  make in  order to know the proper law to  apply? What 
guarantee is  there that a l l  the judges fo llow  the same 
path? What happens, when the cause o f  action arose not 
in  the terr ito ry  under the control o f  the B ritish  Govt,, 
but under an independent Raja? In that case, A r t ,300 o f  the 
Constitution refers not to the Government o f  India Act,
1935 but the laws, o f  the independent state. This means 
almost anarchy prevails .

D i f f i c u l t i e s ,o f  the l i t i e a n t s i h  Malicious Prosecution;

The books vAtich are usually referred to  by the 
judges while deciding cases on torts  are the f o l l o w i n g ,  1 4  
This i s  usually an indiscreminate referring,
1, Winfield on to r t ;
2 , Clerk & Lindsell on to r t ;
3, Salmond on to r ts ;
4 ,  Pollock on torts ;
5 , Fleming on to r ts ;
6, American Restatement on t o r t s ;
7 , S, Ramaswami Iyer on to r ts ;
8, Ratanlal' & Dhiraj l a l  on to r t
9, R*L. Anand & Sastry,

Flemings and American Restatement o f to r ts  are-being 
referred in the recent judgments.

These authors are not o f  one view:
*

This is  shown by referring toy as to  what these 
authors have to say on the essentials o f  the malicious 
prosecution; The Judicial Committee o f  the PtiVy Council 
in Balbhaddar Singh v.- Badri Sahl5 held that the
p la i n t i f f  in an action fo r  malicious prosecution has to 
prove.

14, The l i s t  i s  co llected  from the actual study o f  
the cas^s reported in  the A l l  India Reporter from 
1914 to 1965,

15, A .I .R . 1926 P.C. 46.
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1, that he was prosecuted by the defendant;
2, that the prosecution ended In his favour;
3, that the defendant acted without reasonable

and probable cause;
4 ,  that the defendant was actuated by m alice .16

But the above authors express atleast two d ifferent 
views on the essentials o f  malicious prosecution. The 
f i r s t ‘ group o f  the ju r is ts  hold that the p la in t i f f  in 
order to succeed has to prove the four essentia ls  as 
laid  down in Balbhaddar Singh^s case* And the second 
group o f the ju rists  hold that the p la in t i f f  in order 
to succeed has to  prove damage in addition to what is 
la id  down in the Balbhaddar Singh’ s case.
A. The f i r s t  view:

According to W infield ,1'̂  S a l m o n d , l S  Clerk & 
L in dse ll ,!^  F l e m i n g s S O  and Ramaswami Iyer 21 the 
p la in t i f f  has to prove the same four essentials 
mentioned. Even in these, author^ there are statements 
which are inconsistent with what they aay* For 
instance, Prof. Winfield observed, "Assuming that 
there is  damage the p la in t i f f  musi; prove^ (1) that 
the defendant prosecuted him; and ( i i )  that the 
prosecution ended in the p la in t iff^ s  favour; and ( i i i ) “ 
and that the prosecution lacked reasonable and 
probable cause; and ( iv )  that the defendant acted 
m a l i c i o u s l y * ' * 2 2  But the same authot observed j *'The 
action for  malicious prosecution being an action on 
the case i t ' f s ’ essential for the p la in t i f f  to  prove 
d a m a g e . "23 The inconsistency between these two state- 
ments-.is quite obvious.

Pollock in his book on torts  says that in an 
action for  malicious prosecution, the p la in t i f f  has 
to prove f i r s t  Ca) that he was innocent and that 
his innocence was pronounced by the tribunal before 
which the accusation was made; (b) secondly that 
there was a want o f  reasonable and probable cause for 
the pro-se.cutioH, or as i t  may be otherwise stated, 
that the circumstances o f „the, case were such as to  be 
in the eyes o f  the judges inconsistent with,,the existence

16, This what is  la id  down, by Viscount Simonds in
Glinski v. Mdver (1962) A.C. 726 at p .742.

17, Winfield on t o r t ,  at p .575(1967).
18, Salmond on tort,, at p .720(1961),
19, Clerk & Lindsell on to r t ,  at p. (1954),
20, Fleming, The law o f  to r ts ,  at p .577(1965).
21, S. Ramaswami Iyer, The law o f  to r ts ,  at p .256(1965),
22, Winfield on to r t ,  at p .575.
23, Ib id , at p .574-575(1967),



8 -

o f  reasonable and probable cause, and la s t ly ,  (c )  the 
proceedings o f  which he complains were in it ia ted  in a 
malicious s p ir i t ,  that i s ,  from an indirect and impro­
per motive, and not in furtherence o f  justice ,24

From the reading o f  the above, i t  appears that 
the p la in t i f f  in  order to suceed has to  prove h is  
innocence. But iPollock has attached a foo t-n ote . It  
runs thus, "A p la in t i f f  who, being indicted on the 
prosecution complained^ o f ,  has been found not guilty  
on a defect in the indictment is  su ff ic ien tly  innocent 
fo r  th is  p u r p o s e , "25 i f  the essentials as la id  down 
by him are understood in  the ligh t o f  the foot -n ote , 
he does not d i f fe r  from what is  laid in the f i r s t  view. 
But the language o f  Pollock is  l ik e ly  to laislead,

B, The second view:
Underhill,26 r , l ,  Anand & Sastry,27 Ratan Lai 

& D hirajia l,28  hold that the p la in t i f f  in order to  
succeed has to prove damage in addition to the four 
essentia ls  la id  down.

I f  th is  i s  the case, what the p la in t i f f  in a 
malicious prosecution has to prove depends upon the 
book, the judge re fers . What bo6k judge re fers  in 
turn depends upon the equipment o f  the court lib ra ry . 
Many o f  the d is t r ic t  courts in India are not equipped 
with standard books. From th is  point o f  view, the 
position  o f  the Munsifs and Sub-^ordihate judges is  
s t i l l  predicamental. Lawyers' arguments and pleadings 
are bound to suffer from the lack o f  the standard books 
and the law reports, Ultimatelj^ the parties su ffer .

Indian codrts.on the essentials o f  malicious
prosecutioh;

Reported judgments are also not very happy. They 
represent three d ifferen t views. F irst group o f  the 
cases hold that the p la in t i f f  has to prove 1 ,2 ,3 , and 
4 essentials as la id  down in Balbhaddar Singh’ s case*
The second group o f  the cases hold that the p la in t i f f  in 
addition has to prove that he was innocent. And the 
third group holds that the p la in t i f f  in addition to 
usual four essentials^ has t o  prove that he has suffered 
damage.

,24* Pollock on to r ts ,  at p ,233-2-34(15th e d it io n ) ,
25. Ibid , at p .234, footnote No,23(1951),
26, Underhill, A summary o f  the -law o f t o r ts ,  at p,291 

(6th ed. )
27, At p ,850(1956),
28. At p .209(1965),
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A, F irst view;
■ On-the-essenttals o f  the cause pi*, actlcaai,-^-feefore 

Balbhaddar Singh’ s case, the Calcutta High Court in 
Svma Charan Karmokar v, Jhato Baldg'r,S° and iii 
Harischahdra Neogy 
High Court, in
Lahor High Court in Pohol'o Ram v.- Hukum Singh.* !̂
Patna High Court/in Harlhar Singh v. Das rath--Ahir?^
Bombay H-,gh dourt in Alam Khan Mahomed Khan v , Bahemiya 
Rasul^S -held that the p la in t i f f  has to prove that he 
was inhbcent o f  the charge o f  which he was tr ie d . But 
the same Madras High Court in Gonalakrishna v, Naravana^  ̂
held 'that there i s  no necessity  to  prove h is  innocence, 
Wallis C*J, and Spencer J , observed, "In  an action for  
malicious prosecution the p l a i n t i f f  must prove four 
things, ( l )  that he was prosecutffid; (2) that the 
prosecution'ended favourably; (3) th a tth e  defendant 
acted'without reasonable and probable cause? (4) that 
the defendant was actuated by malice. Under the second 
and tilird heads, question as to  p l a i n t i f f ’ s innocence 
generally a r ise . But they must be regarded only as in­
cidental to  the question whether the prosecution ended in 
the p l a i n t i f f ’ s discharge or acqu itta l and whether the 
defendant acted without reasonable and probable c a u s e , " 35 
T h is :is  the only case in India wherein the essentials of 
the'-'malicious prosecution la id  down by Pollock in his book 
are understood in the l igh t o f  the footnote,^^

■VJ . ■>■ , ‘ ■
B, Whether the p la in t i f f  has to prove h is  innocence 
in a .Suit fo r  malicious prosecution, came before the 
Privy Council, in .Balbhadaar.,.Sjgi.gh v . Badri Sah.37 
The Judicial Committee o f  the privy Council held that 
there i s  no necessity o f  proving his innocence. Even 
a fte r  the Privy Counttil's decision  in the Balbhaddar 
Singh’ s case, the'Sind High Court in Raehunath Kewa.il v, 
Te.1a,3o and Kanyalal v. Mahomed ■ Idris  Abdullah. 35 held 
that the -p la in tiff  has to prove h is  innocence ih order 
succeed. Thjs shows.that the parties cannot with certainty 
depend upon - th e ' deci's l9hs ofrthe Highest ■ Court, .

29, 6 C.W.N.-
30, (1901) 24 Mad. 59. -
31, A .I .R . 1919 Lahore 255,
32, A .I .R . 1925 Pat. 469.
33, A .I .R . 1926 Bom, 306,
34, A .I .R . 1919 Mad.1039.
35, A .I .R . 1919 Mad, 1039,
36, Pollock on to r ts ,  at p .234, footnote No.23(1951).
37, A .I .R . 1926 P.C, 46,
38, A .I .R . 1936 Sind 133.
39^ A .I .R . 1938 Sind 11.
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C, AfteT Balbhaddar Singh's c a s e / Mohammed Amin 'v>
Jogendra Kumar Baner.lee.'^O i s  a case o f  itaportance, .
The defendant in th is  case made a criminal complaint 
charging .the p la in t i f f  with cheating. When a criminal 
complaint i s  made to a magistrate, he may act upon i t  
either by issuing process under S.204 o f  the Criminal, 
Frocedure Code- or may hold enquiry under 6,202 o f  the 
same Code, In ih ls  particu lar case, the magistrate, 
acted under S.202, Notice was issued to the p a rties .
The p la in t i f f  attended the enquiry with his lawyer,

.The magistrate observed that no^criminal case was 
madej out at a l l  and so he dismissed the cotoplalnf under 
3^203 o f  the Criminal Procedure CodTe, Jn a suit brought 
by the p la in t i f f  fo r  malicious prosecution.the Privy 
Council had. bdbre them the two con flic t in g  views o f  the 
d if fe ren t  High Courts in India. One, prosecution begins 
only vrfien the process i s  issued and the other prose 
tion  begins as soon as a charge is  preferred before a 
magistrate* The Privy Council have expresseci the dlsp 
aJ)proyal o f  the second view. I t  could not hbld the 
defendant- l ia b le  under the f i r s t  view as iio prosecu4 ,  ̂
t ion  in that sense had taken p lace . But i t  was fu l ly  f 
convinced that the p la in t i f f  had suffered, ddmage because 

- o f  the wrong o f  the defendant. As notice  was Issued 'by 
the court,-, the p l a i n t i f f  was almost compelled to appear 
:with hl&-ovm laviyer. In the l ig h t  o f  these facts , ' the 
Privy Cpuncll-held the*-defendant l ia b le  tiy laying dow|| 
the followlhg principles "Ihe test  Is'^hot whether the 
criminal proceedings have reachdd a stage which may b© 
described as a prosecution5 the test ife -Whether such 
proceedings have reached a stagfe at which damage to  
the p la in t i f f  results*”

The pi'oper int©it>retation o f  the case seems to 
be in  cased, where the process' is  issued, the court 
presumes damage and in c'ases where the process was 
not issued, the p la in t i f f  to succeed has to- prove, 
damage. Many text book writers -after this decision  
have’ taken the view that the p la in t i f f  in order to 
suceed has to prove, damage."̂ 1 Some judges are holding 
damage as an essentia l to be proved in malicious 
prosecution. For instance, Raj-Klshore Prasad J. o f  the 
Patna High Court relying upon the Privy Council vs 
decision  observed, “ The p la in t i f f  in order to  suceed 
must p rove (ll  the prosecution by the defendant; .(2.) 
that the proceedings complained o f  terminated in h is

40. A .I .R . 1947 P.C, 108.
41, Jamesj The general prin cip les  o f  the law o f  to r ts ,  

at p,295(2nd E d.): Ratanlal & D hira jla l on to r ts ,  
at p,199(l8th E d .), R.L. Anand & Sastry, at p,850 
(1956),
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favouf; (3) that the defendant instituted or carried 
the proceedings maliciously; (4) that there was absence 
o f  reasonable and probable..caUse; and (5) that the 
p la in t i f f  has suffered d a m a g e

What is""sh‘own above is 'th a t the Courts in India 
are not o f  one view even on the essentials of the 
cause of action. Almost on every issue there is  
uncertainty. Here is  the b r ie f  l i s t  of con flicting  
decisions.
Burden o f  „T)l>,ooft.

The Allahabad High Court in Bl-shun Sarup v. 
B i n d r a b a n ^ S .  held that the burden o f  proof in 
malicious prosecution is  hot stationary!

V. Ramaswami C i J .  L-Untwalia J .  of the Patna High Court 
in Uoho Sif]gh v* taaesWaJ? Frasad.^^ held that the 
burden o f  proof ih malicious prosecution never shifts 
from the p la in t i f f .

The Gplban.lan v. Bholanatht^S the Calcutta High 
Court held that there is  no prosecution until the 
process Is  issued* The same High Court in Bishun,,.Fei*shad 
Warain Singh v* Fiiulmah Singh 1^6 held that the prosecu­
tion commences as soon as a charge is  made to ' the 
magistrate,
Frosecutor;

The Madras High Court in Narshinga Rno v,
Miithayya P i l l a i ^̂ 7 held that the person who gives 
information to the police  id not liable as a ^prosecutor.

The Calcutta High Court .in Bhul Chand Fatro^?.
Falun Bas held that a person whSi gives fa lse information 
to the police  is  l ia b le  as a prosecutor for  the intended 
and natural consequences.

42, Nagendra Kumar v. Etwari Sahu A.I.R. i957 Pat, 786.
43, A .I.R . 1923 A l l . 531.
44, A .I.R , 1962 Pat, 478: "The fact that the defendant

purported to be an eye witness o f the occurrence o f 
murder is  no doubt a factual circumstance which should 
be taken into account in deciding whether the plain­
t i f f  has discharged the burden o f  proof. But legally  
speaking the burden o f  proof never shifted from the 
p la in t i f f  to the defendant,

45, (1911) I.L.R. 38 Cal.SOOi
46, A .I.R . 1915 Cal.79,
47, 26 Mad, 362.
48, 12 C.W.N. 818 Note.
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Termination o f  the prosecution;

The Madras High Court in Naravva v, Seshavva.'^  ̂
held that the prosecution terminated on the day j f  
the acquittal and not on the day o f  the dismissal o f  
the revision petition .

But the Allahabad High Court is  Madan Mohan v.
Ram SunHer.pQ held that the prosecution terminated 
with the dismissal o f  the revision petition,

D s a a g a s *
In S,K. Mehtab v, Bal.ii Krishna Rao Sen jJ. p f the 

Nagpur High Court held that the damages fo t  malicious 
prosecution are in the nature o f  a- solatium and Ifibuld 
not be given for punishing the defendant,51

But Bose A.J.C, and MudhoHcar J, o f  the same High 
Court in Sm. Mau.ieh v. Sohrab Peshotham.52 took Just 
the oppostive view.

CLAIMS IN INDIA ARE VERY LOW

A person who i s  suing under the above circumstances, 
cannot ask for huge or deserving sums. Since so many 
positions o f  law are unsettled, a prudent advocate advi­
se s l i s  c lien t to claim a megre sum, so that he may not 
spend much on court fee e tc . Of course, low claims in 
India may/due to so many reasons* Very few persons in /be 
rural India can afford l i t ig a t io n . Even i f  some people 
desireis to get their grievances redress’ed, the cost o f  
l it ig a t io n  is  too much. Lawyers having suffic ient know­
ledge o f  the Indian c o u r t a t t i t u d e  in awarding damages, 
w ill  be careful in advising their c lien ts . The table below 
is  meant to explain three factual situations; i t  explains 
that the claims are. low; i t  explains that the awards are 
also low in the light o f  the, amount claimed and la s t ly ,  
i t  is  meant to explain how the sum av;arded becomes s t i l l  
in significant in the l ig h t  o f  the time taken for deci­
sion.

49, (1900,) 23 MadV 24.
50. A .I.R . 1930 A l l , 326.
51, A .I.R . 1946 Nag.46.
52. A .I.R , 1949 Nag. 273.
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Amount Amount Time taken
Citation -Claimed Awarded.

Rs. Rs... _ .Yrs. .
1914 Lah,53l 1500 1000
1916 Pat, 174 100
1916 Mad.610(2) —w 1000
1917 Pat, 43 : 280 20
1918 Nag,128. 20
1919 Mad.1039 3500 2000
1919 Mad.229 — 100
1919 Oud. 31(b) 58f
1920 Cal,85.5(1) . — 6l i
1921 Bom,144 --- 500 Si
1924 Mad,665 35000 3
I92i A l l , 845 500 4
1926-̂  Nag,216 7032 5182
1927 Zatu l'20 2000 •550
1927 500 500

l i1,928 Cal.691 — .. 250
1929 A l l . 265 — , 120 2
1930.Cal,729 Nominal, damans 10 3
1930 A l l . 216 1400 ' 415 3
1930 A l l .742 1000 700 5
1932 Cal,847 . » . 300 3
1932 Mad,- 53 , 5250 1500 81
1933 Oud. 94 14500 ,2889 2
1933 Nag,299 1100. . 597 5
1933 Car,706 •6000 2
1933 Cal.909 — 3000 H-1934 A l l . 696 500 . 200 4
1938 Sind 11 1000 .. ' 276 2
,1939 Cal. 267 . 25f 3s-

' 1939 Lah. 505 2500 972
19^6 Nag,» 46 .'3000 550 10
1947 Oud. 116 • 5250 - 3778 ■ 5-
1946 A l l . 139 500- -̂600 two suits 60+50 6
1948 Oud .,135 500 290 5
1948 Oud.291 2000' '1150 sa-
1949 Nag,273 5075. 5075
1950 Cal.259 .503 203 6 .

 ̂ 1951 Raj. 160 250 . 100-
1953 Pun.213 10000 1 . 5
1955 Nag.265’ 11300 315 9
1956 Pat.285 4099 500 11967 Mad.646 10000 650
1959 Pat.490 5250 500

^1960 Ker.264 ■'1000 250 6|"
•1961 M*P,329 390 .101 8
•1962 My s. 153 1000 130 8
1963 A l l , 580 575 199 IQk.
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A case is  selected to show that the courts In 
India are not very lib era l while awarding dagiages*
This i s  Venkatappavva v, Ramakrishnamna.53 -Jn th is 
case, the p la in t i f f  could prove to t!he satisfaction  ' 
o f  the court the essentials o f  the tort o f  malicious 
prosecution* The facts in the case are mentioned in 
order to  highlight the factors like  e îe^t-itybetween the 
•parties amount o f  inconvenience, time taken for  deci­
sion and also the status o f  the p la in t i f f  that should 
have a bearing on the amount awarded. In this case, 
the p la in t i f f  was the President o f  the Local Fund 
Union and a respectable man o f  53 years. Because o f  the 
i l l - f e e l in g s  that were existing between the p la in t i f f  
and the defendants, the defendants joined together and 
hatched a p lot . I t  was pretended that defendant No*2, 
executed a promissory note in favour o f  the 4th defen­
dant and borrowed from him a sum o f  money. Defendant ^
No.l was to profess fa lse ly  to have been the^messenger 
who carried the promissory note to the 4th defendant 
and received from thesum required, While he wa  ̂ taking 
this money to  the defendant No,2 ‘ s toouse at about 12'0 
in the night, i t  was to be given out that the p la in t i f f  
and two others suddenly pounced on him and committed 
robbery. The p la in t i f f  l e f t  his o f f ic e  at about 9 P,M;
When he came right in front o f  the p&lice station, some 
o f  these defendants created a row, which acted as a 
signal for the sub-inspector to come out, and with his 
help they seized the p la in t i f f  and pushed hiiii into the 
station where he was confined in thfe police lock-up*, The 
nesrt day the p la in t i f f  was sent to the magistrate. The .p̂ ^̂ oSei* 
cution was ended in acquittal as the magistrate found 
the whole case was false'. In a suit for  damages for  mali­
cious prosecution for Rs.5250, the lower court awarded 
him Rs,500. In appeal by the p la in t i f f  for substantial 
damages, Venkatasubba Rao and Walsh JJ, holding that 
was a case where punitive damages should be awarded-, 
enhanced the damages from 500 to 1500, The suit was fi led  
in 1923 and i t  was f in a lly  decided i^ 1932, Though the court 
held that i t  was a case for  punitive damages, i t  awarded 
only 1500 to the p la in t i f f  who was subjected to a l l  sorts 
o f  troubles. Amount awarded also becomes insignificant 
in the light o f  the time taken for decision.
Conclusions;

I t  i s  seen that the law to  be applied to a tort  case 
is  not very certain; the distinction  between the applica­
tion of the English law in the Presidency towns and in the

53, ^S.I.R, 1932 Mad,53,
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m ofussil i s  not completely gonej even on the essen­
t i a l s  o f  a tort  neither the books referred to  by the 
judges while dectSding, nor the decided cases agree; 
on almost a l l  points courts have expressed in con s is ­
tent opinions; fo r  so many external and internal
reasons the claims o f  the p la in t i f f s  are very low an(§
also the amoutits awarded as damages by the courts are 
n either encouraging nor s u f f ic ie n t  to  cover the expen­
ses the p la i n t i f f  had incurred. On the whole the p o s i­
t ion  o f  the to r t  l i t ig a n t  in India is  very deplorable.

Points fef_dis_cusSion at the Seminar;

1 , Whether India stand in  an urgent need fo r  a 
fu lfledged  Code on Torts?

2 , I f  so, i t  should be on what l in e s?
3, Ife i t  desirable  to  declare the general pr in cip le

and leave the rest t o  the courts?
4 ,  Is  i t  desirable to take up particu lar  top ics  fo r  

le g is la t io n ?
5* I f  so by what t e s t s ,  the particu lar  top ics  

should be pidked up fo r  le g is la t io n ?
6 , I s  i t  desirable  to  fo llow  the method o f  declara­

t ion  o f  law on simple and in t e l l i g ib le  l in e s ,  as
i s  done by the American Law In st itu te?

7 , I f  so, to  what advantage the Indian decis ions  Upto
now be turned to ?

8 , In the opihioh o f  the Seminar hov;’ far  the court- 
fee  in d if fe re n t  states i s  oppressive?

9; VJhat should be done in  order to reduce the delay
in  deciding?




