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Remedies for torts are of two kinds i.e.
1, Judlcial or
2 Extra Judicial

or we can pronounce remedies by way of an action at
law, and remedies by way of self-help.

Judicigl remedies obtainable for redressing torts
QT those for which the party injured -such take resort
to a court of law are of three chief kinds -

1. Damages
2.. Injunction-.
3. "Specifiec restitution of property.

The first of theSe is the ordinary and chara-
cetlstlc remedy. The term "damages" may be defined
as pecuniary compensation recoverable for the injury
done to the plaintiff, They are limited to the less
which a person has actually sustained and are designed
not only as a satisfaction to the injured person, but

also as a punishment to the guilty to detér him from
any such proceeding in future., The wrong doer is
liable for any damage which is the 'direct! conse-
quence of his unlawful act, whether,...he intended
the consequence or not, and whether he could have.
reasonably foreseen it or not, ™

In this connection the first thing to notice
is that damages are of various kinds. -
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1. General and Special Damages

"General® damages are pecuniary compensatiegp
which the judge or jury dre entitled to award upon
proof only that the.ftTort in question has been
committed.

"Special"™ damages are damages for loss or
injury flowing from the tort which the law
requires the plaintiff to specify in his pleadings
and establish specifically,

The distinction between the two is therefore a
matter of practice and procedure, rather than of
substantive law and it is ‘somewhat arbitrary, e.ge.
in claims which involwve personal injurles damages
‘for pain and suffering are "general" on the other
hand damages in tespect of earnings during a
period of incapacity occasioned by the injury, or
damages in respect of medical expenses incurred
as a result of it are “special®.

2. Nominal

These are .awarded in cases to which the maxim
"injure sine -damnum" applies. Where the plaintiff's
legal right has been: technically-infringed- but he
suffers no actual damage e.g. where a man merely
wallis across the land of another, thus committing
a trespass.

3, Substantial

These damages are awarded for the real 1loss
which, in most actions, the plaintiff has usually
suffered They are-also called "ordinary" or eum-
pensatory damages and are awarded in a great
majority of actlons in tort.

4, Contemntuous or ignomig;gus

- They are awarded where technlcally a legal wrong
is committed, but judge or jury: consider that, the
plaintiff- should be deprived of substantial damages.
because his claim is ummeritorious c,g. in a case of
defamation,.the plaintiffs. conduct and charcter are
such that he does not descrue to be compensated.

5. Exemplary or punitive or Vlndlctlve‘or-Deterrent

There are awerded in eases of éfeat iﬁjury €ele
in cases of seduction of a man's daughter with
deliberate fraud or of gross defamation. The object



of giving examplary-damages is to make a public
example of the defendant to deter.all persons
from the comm1531on bf a- slmilar act,

6. Prospective and Contlnulng

Damages which-have not actually accrued to=a -
party on the date of: the suit but which may ‘arise
subsequently as a result of defendants! ac+1on._,

As a general rule the injury resulting from one and
and the same cause of action must be remedied once
and for all. The damages awarded must therefore
include compensatipn.for- any future or praspective
damage which is-likely té result from the defendants?
tort, as well as compénsatlon far accrued.damage - '
proved gt the trial, for n® more than one action’
wlll hie on the same cause of actlon-

Except under four circumstances:

l. Where same act violates:two rights . &
whHere one below breaks B' arn and his; |
watch,

2. Where cause of actionfis a. continuing:one
CeLe contlnulng treSpass, continulhg nulsance..

3. Two distinct acts vlolatlng ‘sam¢ right e.g.
same 1ibellous. statement published to two or-
more persons at” different times.

4, Where damage occurs at different times e.gw
by reasons of a slander published by A&, B
lases employnient=with-C. L and after obtalnlng
empldyment-with 'D, lases thabt.tog,

ThewASéessﬁentfofiDamagesé

It“is said ;that the purpose of awardlng damagess -
is to effect ae"restltute in 1ntegrum,“ to put the
plalntlff'hack in the same position-that- .he would
have been in if Hé had not been injured;by . the A
defendants wrong, This saylng may be proved true
as an ideal statement of principle, but actually .
in practice no one can rsally assess the Value’e:'
pf the loss of an eye or even of a tooth, That
is why it would be hetter to say that the aim of
an award of damages is, as far as maney can do it,
to compensate the plalntlff for his loss.



The assessment of damages is thus in the dis-
cretion of the court, The law has not laid down
an arithmetical standerds for this purpose, nor can
it possibly do so, Thus the measure is vague and
uncertain dependirg upon a variety of causes, facts .
and circumstances. Accordingly damages may rise to .«
almost any amount, or they may dwindle down to being
merely nominal e.g. in cases of seduction assault,
defamation or malicious prosecutlop, the 2051t10n,

rank or feelings of the party njured as well.as
wrong-doger st idered as aggravating or

mitigating factors,

The other rule is that the wrong-doer will be
liable only far direct consequences of his act and
in nc case will 'remote! factors be c¢onsidered in
estimating damages. :

The third rule is that if damage has resulted
from two or three causes, as from an act of God
as well as from a negligent act of a party, then
the award of damages should be apportioned to’

compensate only the injury caused by the negligent.
act.

Thus is short the same principles which deter-
mine the existence of liability determines also the
measure of damages to be awarded,

The above principles involved in the assessment
of damages may be considered under two heads:-

1. in respect of cases concernlng injuries to
the person,

2. 1in respect of cases concerning -injuries to
property.

Damages for injugiggrto the person

As stated above there is no fixed rule by which
damages in cases of injury to the person, reputation
or feelings can be estimated because of certain
difficulties,

1. The first difficulty is.that the law of damages
is pre-eminently a fleld of law in.which cir-
cunstance alter cases e.g. an assault. in public
may aggravate damages than .an assault privately,



2., The second difficulty is that damages are to be
assessed upon the basis that they will so far as
money can compensate give the injured party
recparation for the wrongful act and for all the
natural and direct consequences cof the wrongful
ac

In the above rule, the problem of assessing the-
pain and suffering, mental anxiety, badily loss, ’
loss of enjoyment of the pleadure in mcney term is
very difficult,:which can cnly be solved by forming
conventicnal assessments apprOprlate to cases of .
similar klnds. '

But recently it hds been made glear that™ there
is a double aSpect to losses .of this klnd.

1. To some extent they may be measured Ob\GCthelV
e.gs loss of a 1imb’ may be valued quite apart’
from any question of consciousness in the
affliated person and, an hypcthetical value may
be put upon thems

2+« The subjective element is-alsc to be considered
which depends-upén the .actual awarness of. the
sufferer e.g:, a man does suffer!paln or he
does nct. If a- person is rendeéered: unconsc1ous :
from the tlme .of ‘the- 1n3ury, he has' had no pain
and so " loss damages .can be awarded., But the
absence of the subjective element should not
curtall the award cf damages to a considerable
extent, B

In modern times the coviifts have also allowed a
claim in respect of loss of expectation of life,
this also hag an objectlve aspect and is very.
difficult to asses in money 1ike “the. assessment
of the lass of a 1imb = a man 1n3ured in an :
accident may lose, say, seven years Lfvhls normal
expectation,

But it also hag a subjective &lement, b cons.
template seven years'less of life is, distresding .
thing, that is why in awarding damages, subjectlve
element may alsc be taken 1nto account

3, The thifd dlfflculty is . of the' éccnemic realities ,
which have to be facedj'money values fluctuaté, and the -
effects of inflation or deflation have to be taken into-
account, At the present time, foriéxample, the actual
amount awarded tends to be hlgher than it would have
been in similar c1rcumstances in:former times."

4, Fourthly, the Ccurts cannot overlock the 1nc1dence
of taxation. The amount of tax whhich a successful



plaintiff would have had toc pay on future earnings
must be taken into account by way of deduction from
the damages he is to receive from the defendant whose
tort has deprived him of the benefit of those earnings.
Because where the damages as such are nét taxable in
the hands of the plaintiff, he would be .mdking a
financial gain from the tort if instead of .receiving
the amount of the téxed earnings, he were to receive
an amount- equlvalant to gross earnlngs before de=-
duction of tax. = ° . i

5. The last point is that in an action for damages
resutibhg from defendants wrcngful acts, sum received

or receivable by the plaintiff on'.an:accidental in-
surance pclicy showld nct be taken into account in
reducing the .amount_of damages, -‘The contract of

insurance is with the plaintiff and it is. a matter = .,
between the plaintiff and the insurance company and is not
a matter with the defendant concerned. The amcunt of
dwmages, should as such, be assessed as if the

plaintiff was not insured.

Damages for injgries to property

Tn this area also, COmpensatlon is the basic
principle, Thus the value of the property which:
the defendant has damaged or of which héthas
deprived the plaintiff has to be assessed,'and,
in additicn, any necessary expenses incurred as a ,
direct result of the tort have to be taken into
account, The actual method of assessment or measure-
ment of damages will be wvary according to circum~
stances e.g. in case of ‘injuries to Teal properky,
the cardinal rule in ‘actions for trespass to real
preperty is that the measure of damages ~is.the loss
the plaintiff has sustained, and not that henefit
that may have accrued to the defendant from his
tCI‘t-

On the other hand in éase. 6f:injuries to.personal
preperty, where the tort concerned:ccnsists in
depriving the plaintiff permanently of his perscnal
property, the general rule is that the measure of
damages is the full market vdlue of the property
at the time of the commission of:the wrong, and where
property is damaged he ithust pay such an amount as
will make gocd the demdge, but if at the time of
the wrcng the preoperty is already damaged by the
fault of some vther person and has not been repaired
then the defendant can nct be made to pay for the
cast of the’ repair for whlch the: other person’ 1s
liable, -



But the assessment of the value of the property
does not invariagbly relate to the time cf the wrong.
Thus theough it does so in the case of a claim far
conversion because conversion consists in a single
wrongful act, it does not do sc in the case of
-detinul, for here the claim is a claim in rem, and
the wrong continues to the time cf judgment at
which time the assessment must be made,

In detinul, the plalntlff may claim the return .
of his chattel or recovery of its value, the assess-
ment of the value must be made separately from the
amount assessed by way of damages for its detenticn,

In the case of conversicn alsc, if the value of
the property converted has risen between the time
of the act ‘of cchversion, or of. the refusal tc
deliver, and the time. of’ judgment, the plaintiff is
as in the case of detinus entltled to have the damages
assessed according to their value at the latter tlme.

Lastly when the plalntlff is deprlved temporarlly
of the use of perSonal.prcperty he is entitled tc « -
recover not only by way cf special damage all nece--
ssary expenses, such as the cost of repairs, or the
cost hiring another article to. take its place during
the period of loss,-but also to recover damages for::
loss of the use itself, even though itiis difficult:-
to place an economic: Value upon it, even thepgh

no such hiring has. infact taken:place. Such dama-
ges may usually be assessed by the:probable cost

of hiring a replacement for the damaged article

for the period of loss.

Thus after analysing the principles governing
the assessment of damages we come on conclusion
that a person may be disentitled toc recover com-
pensation under four clrcumstances.

I  ‘Dagpnm Sine ne Inaurla or

(because the defendants act-was nct wrongful
©dtall.) "

II. Damnum suffered by one perLson and injuria by
ancther, O :

(because the pldintiff is.nct-the persen to
whom. the defendant -awed; the duty whlch he& has
viclated,) ’



III. Damnum of a kind'net,reqegnised by’iew
Iv. Demnum*too remote

While analysing the rule ¥'s to the assedsment
of damages I have toldyou that the plaintiff will
be entitled only for the damases which are the
natural and-legal consequences of a wrengful act.
In-jure . nen remote cause sed proxima Spectatur (in:
law the immediate and proximate, not thé remeote,
cause must be conSidered).

The rule of law is, that 'the wrong ful act,

to render the defendant llable, nust be the: cause
causans or the proximate cause of the injury, and
not merely as cause Sine quo nche - '

+ The -cause causans means th® real cause or the
cause of causes while the expression cause sine
qua hon means- that cause without which the event or
the consequence would not have happened Eefo

A pushes B,. who - falls upon a stone which

i Was left. negllgently by C, and is injured
“tHereby., Here A'! pushing B is the -cause
‘causanis ise. the real cause and the- -
presence of the stone is the cause sine quo
nen or that cause without which the event
would-nci have happened.

Remoteness of Damage

Here rare two views;regarding. the remoteness
of damage.-

1. Accordlng to, the first view,.consequehces
are to remote if a reasonable man would netinavel !
fareseen them as was stressed in, the Wagon Mouhd
Case (1961) A.C. This view i'seid- by;Pe¥fbek K.C.J.
and has been approved. in , several cases,

2. The second view is that cnce 'the defen-
dant is hcld te be liable far a tort, he is liable
far all direct consequence of it whether a reasecn-
able man would have fareseen them or not., This
view was first upheld in. Smlth ve L & S.W, Rallway
(1870) L.R. 6-C,P. 14.



Facts

In a very dry sumher the Railway Company's
Servants cut the. grass and trimmed the hedges
bordering the Railway line. They left the trims
and the cuttings in heaps between the line and
the hedge for a fortnight. 4 fire caused by
sparks from & railway engine .ignited these heaps
and spread over a neighbouring field. From, these,
a high wind carried the fire across a read té the
plalntlff‘s cottage, situated 200 yards away.
The ‘cottage was burnt.

It was argued on behalf of the defendant,
that no ‘reasonable man could have foreseen the
consequences, yet the ccurt held that as the
burning of the cottage was thei‘@irect censequence
of the act 'of the defendants, the defendants were
liable. ' ‘

This view of Smith!'s caseé was adcpted by the
Court of appeal in Ref Pclemis and Furnegs Withy -~

A ‘ship was hired under a charter which excepted
both the ship owners and the chartarnrs leaded a
quantlty of Benzine among other Cargo. Durlng the
voyage, the ting contiaining Benzine legked and
thus there was a good deal of petrol vapour in
the hold., At a part of call the servants of the
charterer negligently let a plank droP 1nto “tHe- o1l
hold while they were shifting the Cargo, A _rush -7
of flame at once followed and the ship was” “totally
destroyed.

" The Court of Appeal adOpted the direct
consequence’ te'st and held the ‘defendants liable
for the locs of the shlp. - ’

‘But . in l933'the~H@use of Lords ;came ‘to, :
cosider the decision in Re; - Polemis: wPIle dellverlng

their Judgment in Lieshasch Dredger v. Edison(1933)
A,.C. 449 : -

Facts

By a negllgent nav1gatlon the Edlson Sarnk
the dredger- Lleslasch *The owners.of the dredgér
were under a contract ' with a third party to complete
a piece of work within a given time. They were ‘to
poor to lag a substitute for the dredger, Conse-
quently, they were put to a much greater expense.



in fulfilling the contract'they had entered into
with the third.party. They isted;ithe owners«epf:.the .
Edison, firstly for the markef-price of-a dredger
comparable to the Lieshasch, and.also for . exhra ;
expenses they had %o incur in. fulfllllng their '
contractual obligation to thé¢ third party. The- 5
plea of therplaintiffs was; -that :they had: tofincury
extra expenses. as a direct. COnsequence of the -
negligent acts of the defendants. : T

The House of Lords in tHs case dlstlngulshed
Re Polemis on the ground that the inguries
suffered were, not the immedlate physical censequences
of the negligent act,.and as in the instant éase, the .
extra expenses had :to be. incnrred by the- plaintiffs
not on account:-of the immediate physical conseguences
of the negligentiact but on account of the interven-
ing poverty of the plaintiffs,’ the plaintiffs could
not claim for the extna expensesk

Therefore it appears that today the direct
consequences test of Re Polemis is modified by
the ruting of Lleslasch case.

A

But the abcve de01slon ls also ne t free from,

dlfflcultles.

1. In the- flref-nlace 'immediate' as applied
to 'consequences' 1s open-te samg! objectlon.

2. Llesbasch dec1s1on*1s p0331bly to be J
limited tg the tort of negligencey and ‘certaintly.
to those torts in which physical damage is the only
damage which is p0551ble.

3., It cannct apply to llbel where the damage: -
is to a non-physical thing like the reputatlon. :

4, The court regarded the loss of the:dredger as
not interfering with the’plaintiﬂﬂs“'profit earning -
capa01ty. The ~court meant by preflt_earnlng ar
capacity! perscnal prcfit earning capa01ty i.e.
capacity independent of the loss of cne's trade.

Thus 1t by injuring a person you diminished his
personal profit earning capacity, . iycu will have tor
pay more, if he is medical.specials, lessfifihe:is
a navif Man not bécause of the irrelevant: c¢ircum-- -
stance that he is- probably a wealthy man in.the ¢ne
case and a-pcdr man in the other; but because.his’
capacity is Hhigh in monetary value in the one case.
and low in the c¢ther.



Conseguence

The result of the Liesbasch case appears to he
that in all torts in which physical damage results
from the wropg, this damage, prcvided it is immediate,
is not to ‘remote. ' : :

Thus following the first view the judicial
comnittee of the privy ccuncil in Overseas Tankship
(U,K.) Ltd, v, Morts Dock and Enginecering Co;Ltd,
(The Wagen Mound)(1961) A.C. 388 held that the ‘
decision in Re Palemis should no longer he regarded
as good law and that the test of direct ccnsequence .
was inappropriate.

Facts

While en oil burning vessel, of which the appellants
acre the charterers, was taking in bunkering cil in
Sydney HarBour a large quantity of the cil was, through
the carelessness of the appellants. servants, allowed -
to spill into the hartdur. During that and the fcllowing
day the escaped furnance oil was carried by wind and
tide beneath a wharf owner by the respéndents shir-
builders and ship repairers at which was lying a.
vessel which they acre refitting and for which pur-
posSe their employees were using electric and cxy-
acetylene welding equipment. Some Cotton Waste
or rag on a plece of debris floating on the oil
underncath the wharf was set on fire by motten.
metal falling from the wharf, and the flames from
the cotton waste or rag set the flcating cil .
afire either directly or by first setting fire to
a wooden pile coated with o0il and thereafter a con-:
flagrated developed which seriously damaged the wharf
and equipment on it. '

In an action by the respondent t¢ recover from
the appellants compensation for the damage it was
fund by the trial judge cn the evidence that the
appellants "did nct knew and cculd not reasonably
be expected to have know that the furnace c¢il was
capable of being set afire when spread on water,
and that apart from the damage by fire the responde
antg has suffered some damage in that oil had
congealed upon and interfered with the use of their
shipways, which was damaged, which beyond questicn
was a direct resylt of the escape of the oil.



It was held, on the footing that the damage was
the direct result of the escape of the oil, that,
applying the test of foreseeability, the appellants
who, as found by the trial judge, could nct . reascnably
he expected to have kn'wn that the oil would catch
fire, were nct liable for the damage.

Thus it was established after thie case that
the liability does nct depend solely on the damage
being the "direct" or 'natural" consequence of the
precedent act, but of a man should nct -be held
liable for damage unpredictable by a regsonable man
because it was "direct" or "natural" equally he should
nct escepe. 1liability, however "indirect" the damage,
if he foresaw or could reasonably have foreseen the
intervening events which led to its being done,
Foreseeablility is thus.the effective test the
"direct? consequence test leads nowhere but to -
neverending and insoluble problems of causations

Ghfter seeing the conflicting views on the rule
of remateness of damage, itmay be pointed out that
the rule with 'regard to the remoteness of damage
is very vague, as Bramwell, B, has rightly remarked,

"it is sométhing like having to draw a line
between right and day, there is great dura-
tion of twelight when it is neither night

not day, but though you cannct draw the
precise line Jou can say on which side of the’
line the case is," ' '

Screetlon L.J,, has observed in this connection,
the question is cne of first impression.”

Lord Selborne has observed,

"the act complained of must have some
proper connection with the damage which .
followed its effect."

The principle as such is that in law the immedi-
ate, and nct bhe remote cause of an injury is to be
regarded. The remoteness may afféct the action in
tort in two different cases, -

I. The right to recover or the existence of a
tort itself, or ‘

II. The quantum of damages recoverable.



CONCLUS ION

For concluding this difficult topic it will
be convenient to give certain points which seem to
be indisputable,

1. An event may be the consequence of several
causes., Nowadays in tecrt we do not search,
as previously, for the effective or pre-
dominant cause of the damage., We recognise
that there may be many causes of one damage,

2, The doctrine of remoteness of damage applied
not merely to wrongs of negligence, but to
wrongs of all kinds, whether wilful, neglige-
nt, or of absolute liability.

3. A consequence cannct be held too remcte if it
was actually intended by the wrongdoer.

4, The rule as to remoteness cf damage has no
application to those cases in which the
defendant has wrcngfully taken possession
of or otherwise dealt with property in such
a manner that it is now at his risk.

5. The question as to remoteness of damage must
always be carefully distinguished from the
preliminary question whether the defendant has
been guilty of any wrongful act at all,

6e The question of remoteness may be sald to be
one of fact,

Thus again in conclusion I will say that
the assessment of damages is in the discretion of
the court and the actual assessment is based on a
consideraticn of varicus factors., The law has not
laid down what shall be the measure of damages in
an action fcr tort, The expression "measure of
damages" means the focting upon which the amocunt of
damages to be awarded in a given case may be cal-
culated., The law has not laid down any arithmetical
standards for this purpcse, ncr can it pessibly do
so., Thus the measure is vague and uncertain depend-
ing upon a variety of causes, facts and circumstan-
ces. They may rise to almost any amcunt, or they
may dwindle down to being merely ncminal.,






