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Remedies fo r  to r ts  are o f  two kinds i . e .

1, Judicia l o r
2,  Extra Judicia l
or we can pronounce remedies by way o f  an action  at 
Jaw, and remedies, by way o f  s e lf -h e lp .

Ju dicia l remedies obtainable for  redressing torts  
Oi' those fo r  which the party injured .such take resort 
to  a court o f  law are o f  three ch ie f  kinds -
1, Damages

2.. Ihjunction
3, S p e c i f ic  r e s t i tu t io n .o f  property.

The f i r s t  of, these i s  the ordinary and chara- 
c e t i s t i c  remedy,. The term "damages" may, be defined 
as pecuniary compensation recoverable for  the injury 
done to the p la in t i f f .  They are lim ited to the lass  
which a person has actually sustained and are designed 
not only as a sa tis fa ct ion  to the injured person, but 
a lso  as a punishment to the gu ilty  to deter him from 
any such proceeding in future. The wrong doer i s  
l ia b le  fo r  any damage which is  the ^'direct’' jconse- 
quence o f  his unlawful a ct , w h e t h e r , ,h e  intended 
the consequence or not, and whether he could haye. 
reasonably foreseen i t  or not, :j;

In th is  connection the f i r s t  thing to  n otice  
i s  that damages are o f  various kinds.

M.A., LL.M,, Lecturer, Govt.Arts .& Commerce College, 
Indore,
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1, General and S p ec ia l Damages

"General" damages are p^ecuniary com pensati^  
which the judge or are'^'eTntitled to  award upon
p ro o f  only that the-'tbrt in question  has been 
committed*

"S p e c ia l"  damages are damages fo r  lo s s  or 
in ju ry  flow ing from the to r t  which the law 
requires the p l a i n t i f f  to  s p e c i fy  in  h is  pleadings 
and es ta b lish  s p e c i f i c a l l y ;

The d istin ction  between the two is  therefore a 
matter of practice and procedure, rather than of  
substantive law and i t  is  'somewhat- arbitrary, e .g*  
in claims which involve personal in juries damages 
■for pain and suffering are ".general" on the other 
hand damages in tespect o f earnings during a ' 
period of incapacity Occasioned by the in jury, or 
damages in  respect of medical expenses incurred 
as a resu lt o f i t  are "s p e c ia l " ,

2, Nominal

These are .awarded in cases to  which the maxim 
" in ju r e  sine daranuui” a p p l ie s .  Where the p l a i n t i f f ’ s 
■legal r igh t has b e e n -te ch n ica l ly  in fr in ged -bu t he , 
s u f fe rs  no a c iu a l  damage e .g ,  where a man merely 
waJLks a cross  the land o f  another, thus committing 
a tresp ass ,

3 ,  Substantia l
These damages are awarded fo r  the rea l l o s s  

which, in  most a c t io n s ,  the p l a i n t i f f  has usually 
su ffe re d . They are -a lso  c a l le d  "ordinary",, or  »?om- 
pensatory damages and are awarded in a great, 
m ajority  o f  actions, in  tort*

4 , Cont.emptuous or Ignominious
\

They are awarded where te c h n ic a l ly  a le g a l  wrong 
i s  committed, but judge or jury: consider that, the 
p la i n t i f f -  sh9uid be deprived o f  substantia l damages 
because h is  claim is  unmeritorious e ,g ,  in  a ca,se o f  
de fam ation ,. the p la in t i f f s ,  conduct, and charcter  are' 
such that he does not descrue ’ to  be compensated. '

5 , Exemplary or  punitive or  V in d ic t iv e  or-D eterrent

There are awarded in  cases o f  great in ju ry  e ,g ,  
in  cases o f  seduction o f  a man’ s daughter with 
d e lib era te  fraud or o f  gross defamation. The o b je c t



o f  g iv in g  examplary-damages i s  to  make a p u b l i c  
example o f  tije de,fei;idant to' d e te r , a l l  persons 
from the commission "01*: a - s im ila r  a c t ,

6 , P r o s p e c t iv e  and Continuing

Damages which-'have, .not a c tu a l ly  accrued to''a-;- 
p a rty  on the date, o f ’ the. sui-t but which m a y 'a r ise  
subsequently as a resu lt: bf  ̂ de^fendants’ a c t i o n ,  . ■
As a gen era l ru le  the in ju r y  r e s u lt in g  from one and 
and the same cause o f  a c t io n  must be remedied once 
and f o r  a l l .  The damages awarded must th e r e fo r e  
in c lu d e  com pensatipn- fo r -a n y  fu tu re  or p r o s p e c t iv e  
damage which i s ' ' - l ik e ly  .to r e s u l t  ..from the. defendants^ 
t o r t ,  as w e ll  as compensation far. accrued damage • 
proved the-’ t r i a l ,  f o r  n© more than on6. a c t i o n ' 
w i l l  h i e  on the same cause o f  a c t io n

Except under ,fouj? c ircum stances :

1 . Where same a ct  v io la teS i twd, r ig h ts  .e..S* 
where one below breaks B', arm and iils^ , ' 
wat ch ,■

2 . Where cause ^of a ct ion s  i s  a-, con tinu ingj one,, 
e , g ,  continu ing  trespass^  coritiiiuihg-pui.sance;

3 . Two d i s t i n c t  a c ts  v i o la t in g  'same rtgh t eyg>,
same l ib e l le u s . ,  fita.temeht published  to  two di’ '" 
more person s a t '& i f fb r e n t  t im es . * ' '

4* Where damage occurs  at d i f f e r e n t  times e.gV 
by reasons o f  a s lan der  published  by A, B * 
la s e s  employiS'ent-~Mth:^ and a f t e r  ob ta in in g  
emplt^mbnt'. with^ / D , iase"s '’'that-. t,Q$ .■

The Assessment' o f  . Damages-

It^ 'is  Said/tha.t .the purpose o f  awarding damagesr- 
i s  t o  e f f e c t  .ai;,'-restitute in  integrum ," t o  put the ■ 
p la in t i f f 'B la c k :  in, the same p o s i t i o n  that- .he..would 
have "been in-, ^-f -he. had not been in jure.d jby ,-t.h'e ' . 
defendants  wrong',' This saying! may "be proved" true  
as an id e a l  statement o f  p r in c ip le ' ,  but act.ua ily  • 
in  p r a c t i c e  no one can r e a l ly  a ssess  the value '■ 
p f  th e  l o s s  o f  an eye or even o f  a t o o th .  That 
i s  why i t  would be "Bietter to  say that the aim o f  
an award o f  damages i s ,  as  fa r  as money can do i t ,  
t o  compensate the p l a i n t i f f  f o r  h is  l o s s .
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The assessment o f damages i s  thus in the d is 
cretion of the court. The lav  has not la id  down 
an arith m etical standards for th is  purpose, nor can 
i t  possib ly  do so . Thus the measure i s  vague and 
uncertain depending upon a variety  o f causesj fa c ts  . 
and circumstances. Accordingly damages may r ise  to -v 
almost any amount, or they may dwindle down to being  
merely nominal e .g .  in p ase^iof seduction a ssa u lt , 
defamation or m alicious pros.ecution, the p o s itio n . 
rank _o_r_■feelings of  the party in.iured as w ell aa 
the wrong-doer must be considered as aggravating or 
m itigating fa c to r s .

The other rule i s  that the wrong-doer w ill  be 
l ia b le  only fa r  d irect consequences o f  h is act and 
in  no case w i l l  ’ remote* factors be Considered in  
estim ating damages.

The third rule i s  that i f  damage, has resulted  
from two or three causes, as from an act o f God 
as w ell as from a -n egligen t act o f 'a  party, then 
the award o f damages should, be apportioned to ' 
compensate only the injury caused by the negligent 
a c t ,

Thus is  short tX^e same p rin cip les which deter
mine the existence o f  l i a b i l i t y  determines a lso  tH'e 
measure o f damages to  be awarded.

The above p rin cip les involved in  the assessment 
o f damages may be considered under two h ead s:-

1 , in  respect o f  cases concerning in ju ries  to  
the person,

2 , in  respect o f cases concerning -in ju ries to  
property.

Damages fo r  In.iuries t.o the -person

As stated  above there i s  no f ix e d  ru le  by which 
damages in  cases  o f  in ju ry  to  the person , rep u ta tion  
or fe e l in g s  can be estim ated because o f  c e r ta in  
d i f f i c u l t i e s ,

1 , The f i r s t  d i f f ic u lt y  i s .t h a t  the Iqw o f damages 
i s  pre-em inently a f ie ld  o f law "in.w hich c ir 
cumstance a lte r  cases e , .g w  ah assault, in public  
may aggravate damages than an assau lt' p r iv a te ly .
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2, The second d i f f i c u l t y  i s  that damages are to be 
assessed upon the b a s is  that they w i l l  so fa r  as 
money can compensate give the in jured party  
reparation  fo r  the wrongful act and fo r  a l l  the 
natural and d ire c t  consequences o f  the wrongful 
a c t .

In the above ru le ,  the problem o f  assessing  the- 
pain and s u f fe r in g , mental anxiety , bad ily  l o s s ,  
l o s s  o f  enjoyment of^the pleasure in mrney term i s  
very d i f f i c u l t y :which can only be solved by "forming 
conventional assessments appropriate to  ca'ses^ o f  
s im ilar  kinds,-

But recen tly  i t  has been madb c lea r  that there 
i s  a double aspect to  iosse.s o f ' t h i s  k in d . '

1 , To some extent they may. be measured ob .iective lv  
e,g4 loss, o f  a limb' may be valued quite .apart 
from any question o f  consciousness in  the" 
a f f l i a t e d  person and, an hyp'cthe'tical value may 
be put upon them*

2, The su b ject ive  'element, i s  a lso  to  be considpr.ed 
which depends "Up6n the = actual-.awarriess of. the 
su f fe re r  e .g .., a man- does suffer;ipain or h'ê  p . 
does n o t . I f  a jiersoh-,is rendered •t^nconSciQU.s : 
from the time o f 't h e ; - in ju r y , he has'had-no. pain 
and s b ' l o s s  damages can be awarded.. But the 
absence o f  the su b ject iv e  element should not 
c u r ta i l  the av/ard r f  damages to a considerable, 
extent.

In modern times the cbtirts have, a lso  allowed a 
claim in  respect o f  lo s s  ..of e :^ectSt'ibn o f  l i f e ,  
th is  a lso  has an objectiy 'e, aspect and is  very.' 
d i f f i c u l t  to  asses iri money l ik e  the. assessment; 
o f  the la s s  o f  a limb -  ai mgLji injured in  an '' ; 
accident may lo s e ,  say’j s.e.ven yearsib f-.h is  normal 
expectation , '

But i t  a lso  had a sub je c t iv e ' element, t b  ,c6n-\ 
template seven years-'l'bss ' o f ; l i f e  is ,„d is tre s s in g ‘ ‘ V 
th ing , that i s  why.in' awarding daci^ges,, su b je ct iv e  
element may a lso  be 'takeh. in to  account,.

3, The th i fd  d i f f i c u l t y '  i s  .o f  th6' 4crnomic r e a l i t i e s  
which have to  be faced-j'money values f lu c tu a te ,  and the 
e f f e c t s  o f  in f la t io n  or d e f la t io n  have to  be taken in to  
account. At the present time^ ,f;or'example, th e ’ actual . 
amount awarded tends t o -b e  h igher than i t  would have 
been in sim ilar circumstances in'\.former tim es, '

4 , Fourthly , the Ccurts, cannot overlook the incidence 
o f  ta x a tion . The amount oi' tax whhich a su ccess fu l
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p l a i n t i f f  would have had to  pay on future earnings 
must be taken into account by way o f  deduction from 
the damages he is  to  receive from the defendant whose 
to r t  has deprived him o f  the ben efit  o f  those earninga. 
Because where the damages as such are n6t taxable in 
the hands o f  the p la i n t i f f ,  he would be .making a. 
f in a n c ia l gain froid the toi't i f  instead o f  .receiving 
the amount o f  the tfexed earnings, he were to  receive 
an amount'equivalant to gross -e a r n in g s b e fo r e  de
duction o f  tax, ' ■ ■

5. The last  point is- that in an action  fo r  damages 
resutS)hg from defendants wrongful a c ts ,  sum received 
or receivable by the p l a i n t i f f  on .an:accidental in 
surance p o l i c y . should net be taken in to  account in 
reducing th6 amoun.t~of damages. The contract o f  
insurance i s  with the p l a i n t i f f  and i t  is. a matter . . . 
between the p l a i n t i f f  and the insurance company and i s  not 
a matter wi’th the defendant concerned. The amount o f  
damages, should as such, be assessed as i f  the 
p l a i n t i f f  was not insured.

Damages fo r  in.iuries to  nrotierty

In th is ' area a lso ,  compensation i s  the basic 
p r in c ip le .  Thus the value 'of the property which: 
the defendanthas damaged or o f  which he-;-has' 
deprived the p l a i n t i f f  has to be assessed ,■ and,, 
in  addition , any necessary expenses incurred as a , 
d ire c t  resu lt  o f  the to r t  have to  be taken in to  
account. The actual method o f  assessment or measure
ment o f  damages w i l l  be vary according to circum
stances e .g .  in  case o f ' in ju r ie s  t o 'r e a l  prcp<5rj*iĝ , 
the cardinal rule in actions  fo r  trespass, to  real 
property i s  that the ineasufe o f  damage-s-is_.,the ..loss 
the p l a i n t i f f  has sustained, and not that ben e fit  
that may have accrued to the defendant from h is  
t o r t .

On the other hand in 6ase. o f :inouries to .personal 
property, where th e 't o r t  concerned■consists  in  
depriving the p l a i n t i f f  permanently of. h i s 'personal 
property, the general rule i s  that the measure o f  
damages i s  the fu l l  market value o f  the' property 
at the time o f  the commission o f ’.the wrong, and where 
property i s  damaged he iiiust pay .such an amount as 
w il l  make good, the-damage, but i f  at the., time o f  
the wrong the property i s  already damaged by the 
fau lt  o f  some •ot-heir person and has not been repaired 
thein the defendant can not be made to  pay fo r  the 
cast o f  the repair fo r  •'W-hich the' other person i s  
l ia b le ,
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But the assessment o f  the value o f  the property 
does not invariably  re la te  to  the time o f  the wrong. 
Thus though i t  does so in  the case o f  a claim far 
conversion because conversion con sists  in a single  
wrongful a c t ,  i t  does not do*sc in the case o f  
■detinul, fo r  here the claim i s  a claim in  rem. and 
the v/rong continues to the time o f  judgment ai; 
which time the assessment must be made.

In detinul-, the p l a i n t i f f  may claim the return . 
o f  h is  ch atte l  or recovery o f  i t s  value, the assess
ment o f  the value must be made separately from the 
amount assessed by way o f  damages fo r  i t s  detention .

In the case o f  conversion a ls o ,  i f  the value o f  
the property converted has r isen  between the time 
o f  the act .'of crhyersion, or o f  the re fu sa l to 
d e l iv e r ,  and the t im e .o f  judgment,, the p l a i n t i f f  is  
as in  tne case o f  detinue e n tit le d  to have the damages 
assessed according to  th e ir  value at the la t t e r  time*

Lastly when the p l a i n t i f f  i s  deprived temporarily 
o f  the use o f  personal- property he i s  entitifed to  •- ' 
recover not only by way o f  sp ec ia l  damage a l l  nece-.' 
ssary expenses,’ such as the cost o f  repa irs , or the 
cost h iring  another a r t i c l e  to .tak e  i t s  p lace during 
the period o f  lo.ss,-.but a lso  t o  recover damages for:;.- 
l o s s  o f  the Use i t s e l f ,  even'though it i  i s  d i f f i c u l t  
to  place an economic; yalue upon i t  , even thoLigh < • 
no such h iring  has in fa c t  taken;;place. Such dama
ges may usually be a ssessed ,by th^rprobable cost 
o f  h iring  a replacement fo r  the da^^aged a r t i c le  
fo r  the period o f  lo s s .

Thus a ft e r  analysing the p r in c ip les  governing 
the assessment,o f  damages we come on conclusion 
that a person may be d is e n t it le d  to recover com- ; 
pensation under four circumstances.

I  ̂naTT.nriTn Sine In.iuria or

(because r t h e  defendants act was -.net wrongful
• e i t 'a l l . )  '-■

I I .  Damnum suffered by one pei^son and in ju r ia  by 
another, -.or

■‘(because the plalrit’i f f  i s  ^nct'^the person to  
whom, the defendant awed; the duty which has 
v io la te d .)



-  8  -

I I I ,  Damnum o f  a kind not'..recognised by ’ law

IV. Damnum-too temote

While analysing the ru le  Vs to the assessment 
o f  damages I  have toldyou that the p l a i n t i f f ,  w i l l  
be e n t i t le d  on ly  fo r  the dabiages which are the 
natural and d e g a l  consequences o f  a wrongful a c t ,  
In-ju-re-non remote cause' sed proxima Spectatur ( i n 
law the immediate: .and proxiniate, not thd remote,''/ 
cause must be co n s id e re d ) ,

Th’e ru le  o f  law i s ,  that, 'th e  wrongful a c t ,  
t o  render the defendafit l i a b l e , ".must be th e 'cau se  
cauBans or the proximate cause o f  t h e " in ju t y ,■ 'and 
not mei'ely as cause Sine quo nch.

. The cause causans means the re a l  cause' or  the ■ 
cause o f  causes while the' expression  cause sine 
qua'c.hon means that caiise without which the event or 
the consequence would not have happened e.g*

ii 'pushes B, who fa lls . ,  upon a stone which 
: wa's l e f t  n e g l ig e n t ly  ^y C, and iS in jured 
■:rfchereby. Here A* flushing 'B i s  the cause 
■*causahs i * e .  the t f̂eal cause and the- 
presence o f  the^stone i s  the cause sine quo 
non or that c a u ie , witho.ut *.‘̂ hich the^ event 
would-not .have happen^.,

Remoteness o f  Damage

Here rare two viev;Sf-.regarding. the remoteness 
o f  damage:-^

1. A ccord ing tô , the H rst..  vie^,:; consfeqfehpes'' 
are t o  remote i f  a reasonable mtin'woul& n b ^ ' ‘ 
foreseen  them as was stressed ,..in ,the Wagon MoUnd 
Case (1961) A .C . This Vi%w^-Ts-^lfel^-■
arid' has been approved' in  , s«ye.r.al cases ,

2 , The second view is  that once 'the defen
dant i s .h e ld  to: be liable^ faj:- a t.ort,. he i s  l ia b le  
fa r  a l l  d ir e c t  consequence o'f i t ' ,  whether a reason
ab le  man would have foreseen  them or n ot. This 
view was f i r s t  upheld in,Sm ith v , L & S.W. Railway 
(1870) L.R. 6-G .P . 14, ■
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Facts
.In a. v e r y  d,ry summer the 'R ailw ay Company^ s 

Servants cut' the - grass and trimmed the hedges 
bordering the Railway, l i n e .  T h e y le 'f t  the trim s 
and the cu tt in gs  in heaps between the l in e  and 
the hedge fo r  a fo r tn ig h t ,  A f i r e  caused by 
sparks from a: railway engine .ign ited  these heaps 
and spread over a neighbouring f i e l d .  From,these, 
a high wind carr ied  the f i r e  across  a read to  the 
p l a i n t i f f * s  co t ta g e , s ituated  200 yards away.
The ‘co ttage  was burnt.

I t  yas argued on b e h a lf  o f  the defendant, 
that no 'reasonable man could have foreseen  the 
consequences, yet the court held- that as the, 
burning o f  the cottage was' the-''S irect consequence 
o f  the, act o f  the ,defe3:ld,a,nt.s, the defendants were 
l i a b l e ,

This view o f  Smith* s case' was adapted ]py the 
Court o f  appeal in Re'.. Poletois and Furness Withv '•
& C o.Ltd*(1921) 3 K.B. 577.

A ship was h ired  under a charter  which excepted 
both the ship owners and,the chartornrs leaded_a 
quantity  o f  Benzine among other" Catgo-. During'the 
voyage  ̂ the t in s  -containing Benzine leaked and 
thus there  was a ^ood dea l o f  p e tr p l  vappur in 
the h o ld . At a part, o f  c a l l  the servan ts '“o f  the 
ch arterer  n e g l ig e n t ly  l e t  a plank drop; i n t o ‘ thW-'-*- 
hqld while they were s h i f t in g ’"the Cargo,, ,A_rush 
o f  flame at .once fo llow ed  and the ship w a s 't o ta l ly  
destroyed .

The'Court o f  Appeal adopted the d ir e c t  
consequence.^ te'st 'and 'held the ‘dafendants l i a b le  
f o r  the l o s s  o f  ,the. .-ship. " • •

■ ■ But . in l 9 l ^ “tfie~"H©uSGi0f‘jIi0 d̂:S. ĉa^m 
co s id e r  the d e c is io n  i n ‘Rei Poiemis-.i^?rile ^^elivering 
t h e i r  ‘J'lidgment i n .Liesliasch Dredger v, Ediso 'n(l933)
A .C . 449’' ' -  ■

Fa^ts

By a negligent; navigation  the Edison Sa;hk 
the dredger L ie s ia ^ ch . ' ’The owners o'f",the dredger 
were under a contract ''w ith  a third,- party  *t'p complete 
a p ie ce  o f  work w ith in  a given time,. They’ Were to  
poor to  lag  a su b st itu te  fo r  the dredger, Conse^ 
quently , they were put to  a much grea ter  e x p o s e  .
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In f u l f i l l i n g  the contract they had entered in to  
with the third\:party. They L&eted;'trhQ..owrier5-5).f--the ■ 
Edison, f i r s t l y  fo r  the market-pri,00 o f -a  dredg^P') 
comparable t o  the Lies^iasch, an d .a lso  fo r  .extra,i:j 
expenses they 'had to  incur in.. f u l f i l l i n g  th e ir .r ; - do 
con tractu a l o b l ig a t io n  to  the th ird  party* - T h e ' r v  
p lea  o f  th e ': 'p la in t i f fs  waSj -that they had : to-incur.^ 
exti?a expenses, as a d i r e c t . consequence, o f  the 
n eg ligent atsts o f  the de fen dan ts , ' ,

The House o f  Lords in  tHs case d istin gu ish ed  
Re Polemis on the ground that the inguries  
su ffered  wfere, not the immediate physiqa l jC<;^n-s.equences 
o f  the n eg ligent act',..'and as in  the- instan t,rcase , |:he 
extra expenses had :t,p be, incurred  by. t h e -p la in t i f f s  
not on account:- o f  the, immediate p h y s ica l  consequences 
o f  the n eg lig en t 1 a ct  but on account .of the in terven 
ing poverty  o f  the p la in t i f f s ^  the p l a i n t i f f s  could 
not claim fo r  the extra  expensesi

Thi2refo.re i t  .-appears th a t  Jboday. the d ir e c t  
conseqiienceii t e s t  '"of Re~PoIemis~'i;s;'^^ By
the ruting o f  L ies lasch  case .

B*t the above d e c is io n : ,is , a ls o  nr t fre e  fr'omi^ 
d i f f i c u l t i e s ,

1, In the- f i r s t 'p a a c e . *imme,diate' as applied  
to  ^consequence^’ is: opeji .rto samei.cbj^ectionr.

2. Lie.sbasch .d ec is ion .d s  p o s s ib ly 't o  be 
lim ited  t.ci Ithe  ̂ t o r t  df: h.6gl.igence^ and cer ta in t ly -  
to  those t o r t s  in  which p h y s ica l  damage i s  the on.ly, 
damage -ahich i s  p o s s ib le .

' ’ , -L
3 , I t  cannot •a'pply t o  l i b e l  rsŝ ĥ irê ’ the, damag^r ■ 

i s  to  a n on -ph ysica l thing l ik e  the . r e p u t a t i o n :

4 .  The court regarded the l o s s  o f  th e .dredger  as 
not in te r fe r in g  with th e ' 'p la in t i f fs ^  p r o f i t  earn ing- 
ca p a city . -The^coiirt meant by ^pr(?,fi;1i e,arning, • 
capacity* t)ersonal p r o f i t  earning capacity  i . e .  
capacity  independent o f  the l o s s  o f  on e ’ s trad e .

Thus i f  by in ju r in g  a person you diminished h is  
personal p r o f i t  earning ca p a c ity ,  ..you will.haV-e to;- 
pay more, i f  he i s  m e d ic a l - s p e c ia ls , l e s s l i f r h e : i s  
a navji man not because o f  the ir re le v a n t  .' circum—; ■ 
stance that he i s  probably a wealthy man in -th e  one 
case and a -p cer  man in  the other  ̂  but be cause.:his_: 
capacity  is 'h ^ gh  in  monetary value in  the one case, 
and low in  the e th er .
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Consequence

The resu lt  o f  the Liesbasch case appears to  he 
that in  a l l  to r ts  in  which physica l damage re su lts  
from the v/rogg, th is  damage., prcyided i t  is  immediate, 
i s  not to  'remote.

Thus follow ing the f i r s t  view the ju d ic ia l  
committee' o f  the privy  cou ncil  in  Overseas Tankship 
(U.K.) Ltd, V ,  Morts Dock and Engineering Co^Ltd,
(The Wagon Mound)(1961) A.C. 388 held that the 
decis ion  in  Re Palemis should no longer he regarded 
as good law and that the te s t  o f  d irect  consequence 
was inappropriate.

Facts

\̂ ĥi|.a on o i l  burnSrig v e s s e l ,  o f  which the appellants 
acre the charterers, was taking in bunkering o i l  in 
Sydney Harbour a large quantity o f  .the o i l  v;as, through 
the carelessness o f  the appellants* servants, allowed 
to  s p i l l  in to  the hartdUr. During that and the fo llow ing 
day the escaped fui*nance o i l  was carried by wind and 
t id e  beneath a wharf owner by the respondents ship
bu ild ers  and ship repairers at which was ly ing  a. 
vesse l which they acre r e f i t t in g  and for-which pur
pose th e ir  employees were using e l e c t r i c  and rxy- 
acetylene welding equipment. Some Cotton Waste 
or rag on a p iece  o f  debris f loa tin g  on the o i l .  
underneath the wharf was set .on f i r e  by motten., 
metal f a l l in g  from the wharf, and the flames from , 
the cotton waste or rag se.t the floa tin g ' o i l  
a f i r e  e ith er  d ir e c t ly  or by f i r s t  setting f i r e  to  
a wooden p i l e  coated with o i l  and th erea fter  a con- .- 
flagrated  developed which ser iou s ly  damaged the wharf 
and equipment on i t .

In an a ction  by the respondent to recover from 
the appellants compensation fo r  the damage i t  was 
fund by the t r i a l  judge on the evidence that the 
appellants ’’ did not know and could not Reasonably 
be expected to  have know that the furnace o i l  was 
capable o f  being set a f i r e  When spread on water, 
and that apart from the damage by f i r e  the respond© 
ants has suffered some damage in that o i l  had 
congealed upon and in ter fered  with the use o f  th e ir  
shipways, which was damaged, which beyond question 
was a d ir e c t  resu lt o f  the escape o f  the o i l .
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It was held, on the footing that the damage was 
the direct result of the escape of the o i l ,  that, 
applying the test of foreseeability , the appellants 
who, as- found by the tr ia l judge, could not .reasonably 
he expected to have kn'wn that the o il  would catch 
f ir e , were-not liable for 'the damage.

Thus i t  was established after thig case that 
the l ia b i l i t y  does not depend solely  on the damage 
being t|ie "d ire c f" o r ’hatural" consequence of the 
precedent act, but of a man should net be held 
lia b le  for damage unpredictable by a reasonable man 
because i t  was "d irect" or "natural” equally he should 
not escepe l ia b i l i t y , however "in d irect" the damage, 
i f  he foresaw or could reasonably have foreseen the 
intervening events which led to i t s  being done. 
Foreseeability is  thus.the effective test the 
"direct;^’ consequence test leads nowhere but to • 
neverending and insoluble, problems of causation,'

.-After seeing the conflicting views on the rule 
of remateness of damage, i t  nay be pointed out that 
the rule with ‘ regard to the remoteness of damage 
is  very vague, as Bramwell, B, has rightly remarked,

" i t  is  something lik e  having to draw a line  
between right and day, there is  great dura
tion o.f twelight when i t  is  neither night 
not day, but though you cannot draw the 
precise line i;iou can .say on which side of the 
line the case i s , "

Screetlon L .J ,, has observed in th is connection, 
the question Is m e  of f ir s t  impression."

Lord Selborne has observed,

"the act complained of must have some 
proper connection with the damage which ■ 
followed its  e f fe c t ,"

The principle as such is  that in lav; the immedi
ate, and not bhe remote cause of an injury is  to be 
regarded. The remoteness may affect the action in 
tort in two different cases*

I ,  The right to recover or the existence of a 
tort i t s e l f ,  or

I I ,  The quantum of damages recoverable.
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CONCLUSION

For concluding th is d i f f i c u l t  top ic  i t  w i l l  
be convenient to give certain points which seem to 
be indisputable,

1, An event may be the consequence o f  several 
causes. Nowadays in  to r t  we do not search, 
as previously , fo r  the e f fe c t iv e  or pre
dominant cause o f  the damage. We recognise 
that there may be many causes o f  one damage,

2, The doctrine o f  remoteness o f  damage applied 
not merely to wrongs o f  negligence, but to 
wrongs o f  a l l  kinds, whether w i l fu l ,  n eg lig e 
nt, or o f  absolute l i a b i l i t y ,

3, A consequence cannot be held too remote i f  i t  
was actually  intended by the wrongdoer.

4 , The rule as to  remoteness o f  damage has no 
ap p lica tion  to those cases in which the 
defendant has wrongfully taken possession 
o f  or otherwise dealt ^̂ l'ith property in such 
a manner that i t  is  now at h is r isk ,

5, The question as to remoteness o f  damage must 
always be ca re fu lly  distinguished from the 
preliminary question whether the defendant has 
been g u ilty  o f  any wrongful act at a l l .

6 , The questi<pn o f  remoteness may be said to be 
one o f  fa c t .

Thus again in conclusion I w i l l  say that 
the assessment o f  damages is  in the d is c re t io n  o f  
the court and the actual assessment is  based on a 
consideration o f  various fa c to rs .  The law has not 
la id  down what shall be the measure o f  damages in 
an action  fo r  to r t .  The expression "measure o f  
damages" means the footing  upon which the amcunt o f 
damages to  be av/arded in a given case may be c a l 
culated, The law has not la id  down any arithm etica l 
standards fo r  th is  purpose, nor can i t  poss ib ly  do 
so. Thus the measure i s  vague and uncertain depend
ing upon a variety o f  causes, facts  and circumstan
ces, They may r ise  to  almost any amount, o r  they 
may dwindle down to being merely nominal.




