
THE INDIAN UW INSTITUTE 

Seminar 

on

The Pl’oblems o f  Law o f  Torts 

Mt.Abu -  May 1969

MEASURE OF DAMAGES FOR -̂ ’SHORTEHED 
EXPECTATION OF LIFE" IN TORT LIABILITY

By

Rajendra Nayak*

Personal In ju r ie s  t o  human beings' afe  f r e 
quent and sometimes, ser iou s  t o o .  The increasing 
m ech an ization .is  leading towards rapid grbwth in 
the number o f  a ction s  fo r  personal in ju r ie s  and 
death. Whatever be the kind o f  ob l ig a t io n  as to  
source , be. i f  ex le g e ,  ex contractu j quasi ex 
con stratu , ex delictum or quasi ex d e l i c t u ,  a 
breach or de lay  In the performance th e re o f  w i l l
f ive  r i s e  to  damages,1 Damages are recoverable  

y the v ictim  befcause o f  unlawful v io la t io n  o f  
h is  personal le g a l  r ig h t .  Legitimate human d es ires  
are recognized ' arid p rotected  by the law.

The .Phrase shortened expectation  o f  l i f e "  
ebnnotes no inor6 than the con d ition  o f  being 
d'eprived o f  a:- s ta te  o f  .bne*3 bind assumed to  be 
p lea su ra b le . I t  i s  b e t te r  expressed in a p g s it iv e  
form as mental d is tr e s s  o r •discom fort caused by 
the r e f l e c t i o n '  o f  the person - concemad. that the 
in ju red  p l a i n t i f f  w i l l  prob-ably not . l iv e  beyond 
a ce rta in  age estimated by the expert based on 
b es t  medical te st im o n y ,2 In some respect^ i t  i s  
a metaphysical conception^ even  then i t  i s  woven 
in  some form or an other i^  our in d u s tr ia l  and 
s o c ia l  l i f e  and may a f f e c t  con sciou sly  or 
unconsciously  our mental p ercep tion . A lawyer 
dea ling  with the .case o f  personal in jury  w i l l  
rea d ily  p erce ive  and use the h igh ly  f ig u r a t iv e  
phrase ’’ Shortened e i^ e cta t io n  o f  l i f e , "  "The 
Shortening o r  l o s s  o f^ exp ecta tion  o f ’ l i f e  i s  a 
separate head o f  d ^ a g e s  which enters in to  the

* M .L .I . (W isconsin ); LL.M,(New Y ork ), Research 
A s s o c ia te ,  The Indian Law I n s t i t u t e ,  Nev D elh i,

1 , Ambion, B.C. C iv i l  Law, 43 P h ilipp ine  Law 
Journal ( l968 ) p ,5 9 ,

2 , See generally ,- 11 Aust, L .J . (1938) 537,
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assessment o f  damages in cases o f  serious personal 
injury and damages under this head may also be 
claimed for  the benefit o f  the estate o f  the person 
injured a fter  h is  death, whether by reason o f  the 
injury sustained ,or otherwise."3 One has to see as to 
how the courts haVe interptsted th is  phrase through 
various decisions.

For the purpose o f  this-paperj i t  w il l  be 
assumed that ..p la intiff has a cause o f  action, i . e .  
h i s ’ right t6 'personal security and physical, 
in tegrity  has'"been injured by-the;.defendant ‘ s wrong
fu l actj negligent or otherwise. THe ptoblem to be- 
investigated, here i s  as to how the damages in a 
case o f  shortened expectation o f  l i f e  have been 
assessed and what are the main technique and 
prin cip les  adopted and applied by the courts in 
India,. The paper.does not include within i t s  scope 
the question of punitive or exemplary damages and 
death in re la tion  to t o r t . :

ITow, the P;reliminary question in this connec- 
t io n 'a r ise s  as to the' meaning o f  ‘measure o f  damages*, 
By the measure o f  damages is.meant.the standard or 
method o f  assessment- by which amount .of damages i s  to  
be assessed for. the- injury, whi-cn the p la in t i f f  sus
ta in ed .. Damage’s, w i l l  only be awarded for  the natural 
and probable lo s s  which is  the result o f  the injury 
complained. In property, cases, assessment o f  the 
damage would be comparatively easy, because the 
damages then, are .calculated by the real pecuniary 
lo ss  suffered. In ca'Se o f  shortened expectation o f  
l i f e ,  o f  a person assessment „pf damages becomes 
d i f f i c u l t .  I t  i s  not easy to'asses.s in money value 
the ,paih'and suffering o f  a person or reduction o f  
l i f e . 'T h e  p la in t i f f  must sue* in ’ one action fo r  a l l  
h is certain lo s s ,  whether past'present or future. 
Assessment o f  damages w il l  be dnce and for  a l l  time, 
.Although, '.the, court s'have not given s p e c if ic  compen
sa t io n 'fo r  the shortened'expectation o f  l i f e  but i t  
has. been'recognized as- one .o f permissible areas o f  
damages awardable fo r  personal' in ju ries ,^

3, . 1 1 'Halsbury* s L'stws o f  England 256(3rd ed ,l955),
4 , S.ee for inst.ance, Dinabai R. Madia v, Faruku 

Mohammed-A. I.R. 195S Madras,218; State o f  Madras v . 
James Appadurai* A .I.R . 1959 Madras 369; Kollutal v. 
Heinchand, A ,I.R . 1958 M.P.48; Ramsaran v. Shakuntala 
Bai, A .I.R ;l96l.Pun.i.40niBir Singh v, Hashi Rishi 
Ba^eT'.lee. A .I.R . 1956' Cal.555;Man.iuleouri v. 
.Gova'rdhandas. -A.I.R. 1956 Nag,86: 'Vanguard Fire Ins.Co. 
V. Sarlai Devi.A .I.R .l959 Punj.297; Municipal Corpora
tion ; .Delhi V. Sobhbg Wanti.A .I .R .i960 Punj.300,
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Assessment o f  damages can not be based on 
r ig id  rule or rules that w i l l  apply to a l l  cases 
o f  shortened expeptation o f  l i f e .  In each-set o f  
circumstances, certain relevant considerations 
arise and on the basis o f  those considerations the 
damages are assessed. Damages fo r  reduced, altered 
or shortened expectation o f  l i f e  are' not to be 
measured on the basis o f  the length o f  l i f e  that 
i s  l o s t ,  but should be measured for  the loss  o f 
perspecbive happiness. Assessment o f  loss i s  to be 
valued o b je c t iv e ly .  The amount o f  damages may be less  
where the character or the habits o f  the person 
injured are calculated to lead to h is future 
unhappiness,5

The English courts haVe already recognized 
shortened or lo s s  o f  expectation o f  l i f e  besides 
physical pain and pecuniary lo s s  due to bodily 
injury* In Benham v; G a m b l in g whei ê the respondent 
was the father o f  a infant ch ild  o f  two and a h a lf  
years, who, while a passenger in a motor car, was 
so injured by the car driver that he died the same 
day by overturned car. House o f  Lords said that 
damages given fo r  the shortening o f  l i f e  should 
not be calculated so le ly , or even maihly, on the 
basis o f  the lenp:th o f  l i f e  th is  i s  lo s t ,  they-, 
should berfixed at a reasonable figure for the 
lo s s  o f  a measure o f  prospective happiness. Ih.  ̂
Manindra v* Mathuradas^'̂  the p la in t i f f  was injured 
by an advertising devise consisting of a picture o f  
c loth  within a wooden frame put up by the defendant 
on the roo f  o f  the Cinema house o f  which he was the 
proprietor f e l l  down on the head o f  the p la in t i f f  
who was passing along the pavement o f  a public road 
below^ and caused a clit on the head which was three 
and a h a lf  ihches long, one inch wide and bonedeep.
I t  took the p la in t i f f  about 5 weeks to  recover. I t  
was evident that as a result o f  the accident, the 
p la in t i f f  had suffered net only physical discemfort 
and bod ily  pain but also consequent loss  o f ’prospect “ 
o f  enjoying a more lucrative posit ion  'and consequently 
shortened expectation o f  l i f e  that held promise o f  ' ' 
the happiness which flowed from labours e f f i c ie n t ly  
and easily  performed. This i s  the princip le  the 
court iliald down in the Manindra case after considering 
the English decisions*®

5 , T^ufcyjCi.sld, V, Great..„W,Q.g,1?am. t (1937)
4 A ll  E.R, 614,

6 , (1941) A.C, 167, H.L,
7, A..I.R. 1946 C al,l76 ,
8 , For instance, F lint v, L ove ll . (1935)1 K.B.354;

Rose V .  F ort . (1937) A,C, 826: the Aizkaraimendi,
T l ^ l )  3 A ll  E,R, 483; Roches v, Yates (1938)
1 K,B, 257; and Benham v. Gambling. (1941) A .C ,157,
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The English Court s' have beeji o f  the view . 
that a p l a i n t i f f  has a le g a l  in te re s t  e n t i t l in g  ' 
him to  complain i f  the in te g r i ty  o f  his, l i f e  i s  
impaired by tortuous act n o t 'o n ly  by pain and 
su ffer in g  and d i s a b i l i t y ,  but in r e la t io n  to  
ccntinuance. oT l i f e  fo r  i t s  normal expectancy* A 
man has le g a l  r ight that h is ' l i f e  should not be 
shortened by the tortu ou s . Tĥ e- expectancy o f  
l i f e  i s  a thing o f  temporal value, sc that i t s  
impairment i s  scmeth'ing fo r  which damages should 
be awarded*9

10
In G, & N .I .T . Co. V, Dinkar J c s h i , the 

appellant owners o f  a transport company, was 
engaged in  the business o f  running iu se s  between 
Mhow and Indore , Once i t  so happen'ed.that a bus 
which l e f t  Mhovr fo r  Indore with tw enty -s ix  
passengers including  the respondent suddely changed 
i t s  d ire c t io n  to the r igh t w ith 'the  resu lt  to 
to re  down r a i l in g s  o f  the bridge and rested on 
the bed c f  a r iv e r  eighteen to  twenty fe e t  below.
In consequence, the p la in t iT f  was ser iou s ly  
in ju re d . His earning capacity  due to  th is  accident 
was diminished and the expectation '"o f " l i fe "  
shortened. The Court in  th is  case reso lved  as 
f o l l o w s : , '

the matters t h a t . should be taken in to  
account in  the as.sessraent o f  general 
damages are now w e l l -e s ta b l is h e d .  These 
are -C l)  pain 'and su ffer in g  endured, past, 
present and ''future; (2) inconveniencc 
a n d 'lo s s  o f  enjoyment, c f  l i f e  sustained, 
past, present and future and in ju ry  to 
health.; (3) .and a shortened expectation  
o f . l i f e .  I t  i s  no d o u b t 'd i f f i c u l t ' t o  
maiie an exact and ■ p i 'e c is e ’ assessment o f  
damages,11 '

In the Dinkar Joshi case , t h e . court took the 
view that the p l a i n t i f f  was under treatment fo r  
some time arid was declared ' to  be a cr ip p le  fo r  
l i f e .  The amount Rs 3 0 ,0 0 0 /-  as general damages 
to  the p la in t i f f - r e sp o n d e n t  i s  not excess ive  or 
in s u f f i c ie n t ,  fo r  the pain and suffering.undergone 
by him, fo r  the general-^i-rapairment o f  h is 'h e a lth ,

9 . R o^ _y .,. .Ia s i, (1937) A.C. 826 (f')'
10 . A,I.RV;1955 Madh-. Bharat 214,
11. 'at 2 2 1 * ’
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and fo r  the re su lt in g  shortening o f  the expecta
t io n  l i f e  and a reduced capacity  fo r  future work^lS 
The Court a ls o  considered the English cases Rase v ,  
£ 2 ^ 1 2  and P h i l l ip s  v. L&S .W..Rl,y^l4  In F h i.ll ip s  v ,  
L,& S.W* R lv> a proper d ir e c t io n  to  a jury in  such 
cases was given which the court considered in the 
Dinkar Joshi Gase, In the F h i l l in s  Case i t  i s  said 
as  f o l l o w s :15

"You must g ive  the p l a i n t i f f  a compensa
t ion  fo r  h is  pecuniary l o s s ,  you must 
give him compensation fo r  h is  pain and 
b o d ily  s u f fe r in g ;  o f  course i t  i s  almost 
im possib le  fo r  you to  give an in ju red  man 
what can be s t r i c t l y  ca lled  a compensation 
but you must take a reasonable view o f  
the case , and must consider under a l l  the 
circum stances, what is  a f a i r  amount to  be 
awarded to  h im .”

16
In Krishna Govinder v, Narasingam. the court 

r e l ie d  on Benham v . Gambling to  the extent that i t  
said that there i s  no d i f f i c u l t y  in  stating  the 
p r in c ip le  that should weigh with the court in 
awarding damages under th is  head o f  lo s s  o f  expec
ta t io n  o f  l i f e ,  p a r t ic u la r ly  the c la s s i c a l  p ro 
nouncement in  Benham v. Gambling. But the Court in  
the Narsingham case , re a liz e d  that the a p p lica t io n  
o f  the p r in c ip le s  to  given set o f  fa c ts  i s  yet 
not free  from d i f f i c u l t y .  The balance o f  p rosp ective  
happiness o f  the in d iv idu a l has f i r s t  to be 
ascerta ined  and that has to  be commuted in  money 
value. The court was r e a l i s t i c  in  accepting  the 
fa c t  that even the best and at le a s t  ju d ic ia l  ' 
endeavour to  d ischarge the task o f  ascerta in in g  
damages cannot p o ss ib ly  e lim inate  some specula
t io n  and im aginative thinking #.17

12. W . at 222.
13. C1937) A*C. 8 2 6 (1 ) . ’
14. (1879)-49 L .J ,  Q.B. 233 (H ). 
15', I b id .
16. A '.I .R . 1962 Mad. 309, .
17. M *  at 312.
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In Deepti v , Banwarilal. a f i f t e e n  year g ir l , ,  
who -was struck by a truck whole re tu rn in g ' from her 
c o l le g e  on b i c y c l e . .  She was e x tr ica te d  from under 
th e-tru ck  where fehe was ly in g  between the front ,
and 'thc rejir. wheels, She claimed-Rs...8400/-?- as
general damages and Rsil600/- as sp e c ia l  damages.*
The court examined two questions re levant to  general 
damages; ( l )  the items o f  lo s s  and in ju ry  fo r  which 
compensation id  to be claimed; (2 ) items to -be  
q u a n tif ied  or reduced^to terms o f  money. The d i f f i 
c u l t ie s  are involved  in  ca lcu la t in g  such items as 
pain and su ffe r in g  past as w e ll  as future., The 
Court took the view regarding f i r s t  question , that 
personal in jury  may range from the l o s s  o f  a limb or 
other part o f  the body to  minor cuts or  bu rises  and 
may involve  not only pain and hardship, but a lso  
lo s s  o f  pleasure o f  l i f e *  Damages are ^warded fo r  
pain and su ffe r in g  already sustained and l ik e ly  to  
be sustained in  future regarding the. l o s s  o f  amen
t ia s  o f  l i f e  as w ell reduction in  -expectation o f  
l i f e ^ l ^  The Court reasoned that f u l l  compensation 
cannot be paid an-the sense* that-*-no-amount, o f  .money 
can fu l ly  compensate fo r  pain and s-afferingi l o s s  
o f  expectation  o f  l i f e *  or l o s s  o f  the amenties 
o f  l i f e . 20 The Coiirt in  th is  case r e l ie d  on the 
English c a s e s , 21 where the p r in c ip le  o f  compensation 
i s  that even i f  the damages fo r  personal in jury  
are intended to  be equivalent in  money f o r  the 
lo s s  sustained, i t . i s  d i f f i c u l t  t o  apply a d e f in i t e  
p r in c ip le  o f  compensation upon which damages can 
be awarded. There i s  no yard stick  by which the 
court can measure the amount to  be awarded fo r  pain 
and su ffer in g  or shortened expectation  o f  l i f e .  
Measure o f  damages vary so i n f i n i t e l y  from case -to 
case that there can be no f ix ed  and unalterable 
standard fo r  assessing the damages fo r  personal 
in ju r y .  But the court viewed that the d i f f i c u l t y  
or  uncertainty does not -prevent measurement o f

18

18, A .I ,R .  1966 M.P. 239.
19. at 241-242.^
20. Id . at 242,
21 , In Admirallv Commrs. v ;  S .C ; V a ler ia . • (1922) 

A.C. 242, 248; The Mediana, (1900) A.C. 113, 
116-117; The Ceramic (owners) v . The Test 
bank (Owners). (1942) 1 A l l  E.R. 281; Bird v 
Cocking & Sons Ltd. (1951) 2 T.L.R. 1260, 
1263,
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damages. The court said:

"Assessment o f  damages fo r  pain and 
su ffer in g  has n ecessa r ily  to  depend upon 
a reasonable view o f  the case, having 
regard to  a l l  the circumstances. I t  i s  
the duty o f  the Court to  form an estimate 
o f  chances and r is k s ,  although they 
cannot be determined with any p re c is io n , 
fo r  in stan ce , the p o s s ib i l i t y  o f  the in jury  
improving or d e te r io ra t in g . However, the 
p o s s i b i l i t i e s  or chances which are s lig h t  
o r  nebulous have to  be .d isregarded . The 
en tire  circumstances o f  the s itu ation  must 
be taken in to  account* D iscretion  must be 
exercised ju d ic ia l ly  and i t  has to  be 
remembered that damages awarded in an action  
f o r - t o r t s  are compensatory and not pun itive .
I s  regards damages to  be awarded fo r  lo ss  
o f  the pleasures o f  l i f e *  The personal 
circumstances o f  the p l a i n t i f f  must form 
the background o f  the assessment. "22

In 'the Banwa^ilS-l case, the court applied the 
p r in c ip le  ojB damages as la id  down in  Rose v. F o rd ^ ^ S  
I t  was stated in  that case that impaired health 
and v i t a l i t y  not merely as a cause o f  pain and 04 
su ffering  but as a lo s s  o f  a good thing in  i t s e l f .
In enumerating the circumstances in  assessing the 
damages the English Court found that the p l a i n t i f f ' s  
l i f e  would'be m ateria lly  shortened and the p l a i n t i f f  
was expected to  l iv e  more and due to  accident he 
had lo s t  the prospect o f  an enjoyable vigorous and 
happy old aget^? ,

26Swara.i Motors -V*. Raman, P i l l a j  . i s  another  ̂imp or taht 
case with regard to  shortened e-3cpectation o f  l i f e .
In th is  case,.,the p la in t i f f y  as advocate was trave 
l l in g  in a bus o f  the defendant, Swaraj Hotors.
During the course o f  journey bus was capsized at 
-a .plac_e ,while_. negotiatijig  a curve and g iv in g 's id e  
f o r  another'bUs coming^-In'thB;::-opposide d ir e c t io n .
With the resu lt  the p l a i n t i f w a s  thrown o f f  and 
f e l l  under, the bus, as a 'r e s u l t  o f  which he,'; 
suffered a compdiirld fracture o f  the bofie o'f the 
lower part., o f  the le g , a. lacerated  wound on the 
r igh t toe and ah abrasion cn the dorsum o f  the 
right foot,.

22. Deenti v. Banwarilal. A . I .R .1966 M.P. 239,242.
23. (19371 A.C. 826,
24.- Id. a t '859.
25. Id . at 847.
26. A .I .R . 1968 Kerala 315.
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th is  case, the court considered apprehen-. 
slon o f  shortening o f  l i f e ,  extent o f  pain and 
su ffering undergone in the past  ̂ and which is  like.l'y 
to  su ffer  in  the future, the lo s s ^ o f  amenties o f  
l i f e  and the p la in t i f f^ s  circumstances. The Court ■ 
re jected  the argument o f  the appellant that a f t e r  
the accident the p la in t i f f -  was appointed as a 
government pleader that he. wa's earning more than 
b e fo re , that h is  earning capacity  has not "been 
reduced, and ,that lo s s  o f  amenities in l i f e  or 
future earning capacity should not be a considera
tion  fo r  assessing the damages. The Court held that 
i f  with a l l . t h e s e  d i s a b i l i t i e s ,  the. p l a i n t i f f  could 
earn more money a fte r  re jo in in g  the p ro fess ion , 
ce rta in ly  he could have done fa r  b e tte r ,  i f  he was 
p h ysica lly  normal person. This i s  only a circumstance 
which would enhance the measure o f  daraages,27

In the Raman P i l l a i  case, the court dohsiddred..;
the English d ec is ion s  giken in  E lin t V .  L o v e l l 2 8  
and Benham v. Gambling. I t  s ^ id th k t  there was 
much confusion in  English courts regarding the 
p r in c ip le  o f  assessment o f  damages fo r  shortened 
expectation o f  l i fe .^ Q  The Court o f  Appeal in ,
F lin t  V ,  L o v e l l , was o f  opinion that the p l a i n t i f f  
might recover compensation as an independent item 
o f  damages fo r  shortening o f  the normal expectation  
o f  l i f e ,  .Obviously th is  p r in c ip le  creates an 
astonishing t^esult in the case c f  young man dying 
or su ffering as a re su lt  o f  an accident because o f  3^ 
such in ju r ie s  as would considerably shorten h is  l i f e .  
The ob ject  o f  dj^ages i s  to  compensate the p l a i n t i f f  
fo r  what he has l o s t  and what he has lo s t  i s  what 
would have been in  his .pay packet when he took i t  
home.3 2

3 3
An Abdulkadar v , Kashinath. the Court la id  

dovn that the compensation need not be "small or 
uniform there are good reason fo r  holding that i t

27. Id . at 321-322.
28. (1935) 1 K.Bw 354,
29. (1941) A.C. 157.
30. A .I .R . 1968 Ker. 315, 321.
31. Ib id . See a lso  Behham v . Gambling where the

Court c o r r e c t ly  said that the method o f  -esti
mating th is  head c f  lo ss  i s  th at, whether in  
the case o f  a ch ild  or an-adult, very moderate 
amount should be awarded ab damages,

32. Cooper v. F irth  Brown Ltd.. 1963-1 'W.L.R. 4-18.
33. A .I .R . 1968 Bom,. 267, 2 7 l .
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should be moderate. Damages are not be awarded 
f.or sentimental reasons or as punishment fo r  
n eg ligence . The money i s  net enjoyed as compensa
t io n  by the deceasecl but the h e ir  o f  the. deceased 
should not be unduly enrighed at the dost o f  another.
In the Kashinath case the court enphatically  
said that the o b je c t iv e  te s t  o f  happy l i f e  i s  a 
co rrect  te s t  to be applied^after considering the 
relevant circumstances o f  the case and reasonable 
amount should -be given as damages under th is  head.
The amour t̂ should be "moderate for . the reasons 
already s ta te d ,34

The English and Indian cases regarding shortened 
expectation  o f  l i f e  reveal d i f f i c u l t y  o f  proper 
compensation fo r  the p l a i n t i f f  whose l i f e  expectancy 
has been shortened by a .w rongfu lly  in f l i c t e d  in ji iry . 
Damages, under th is  head-can not be measured by 
.any arithm etic computation to award the money to  
compensate pain and. su ffer ing  o f  a person sustaihed 
by reason o f  an a cc id en t. This gives r ise  to  a .■
.problem whether' compensation fo r  pecuniary ^oss 
I s  to be computed over the p !|.aintiff ' s normal l i f e  
span or over h is  span as shortened by the in juries^  
Damages computed-on the bas is  o f  the p l a i n t i f f ' s
normal expectation  o f  l i f e  would r e s u l t ' in t o  . ...  ..
over-compensation. Because under th is  foM ula  the 
p l a i n t i f f  would recover f u l l  damag.es fo r  those, years 
he w i l l  not be a live, and w i l l  have .-B9 . l i f e  expendi
ture,, The co.mp-ensati-ori based  ̂ on the formula, o f  
f u l l  l i f e  expectancy th ere fore  i s  not a correct 
one‘. It is  a good formula in  fkvgut 6 f  the p l a i n t i f f ,  
because i t  w i l l  reward him fo r  "those years he w i l l  
not live-. In th is  regard i't w i l l  be ^asy t'o e.p .̂3.ai'n 
the formula by an i l lu s t r a t io n i  .̂Suppose ten years 
in  p l a i n t i f f ' s  normal expectancy o f  l i f e  has been 
reduced'permanently unusable x-zhich resu lts  in to  
economic lo s s  amounting.,Es*500/- per mofith and plus* 
medical expenses* His claim would be for; fen ’ 
years Rsi60j000 plus medical expenses, ' .But the 
court, would be, hesita^it to  give the f u l l  amount as 
coini^ensation and would award damages a fte r  discount 
plus some medical expenses. In th is  regard the 
court w i l l  have to  re ly  on medical report about the 
p l a i n t i f f ' s  expectancy o f  l i f e .

34. I d i  at 271.
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Another problem which i s  a lso .p ert in en t in 
th is  connection re la tes  to  the ca lcu la t ion  o f  
wages l o s t  due to  shortened expectation  o f  l i f e .
The courts have awarded compensation in  such cases 
on the b a s is  o f  the injured person 's . l i f e  expectancy 
shortened by the a cc id en t ,35 The English Courts 
have awarded compensation fo r  reduction in  l i f e  
expectancy as an independent item o f  damages but 
they have estimated damages fo r  lo s t  wages only 
fo r  those years o f  l i f e  o f  the injured person for  
which he would remain a l iv e i

English and Indian Courts in assessing compen
sation regarding shortened l i f e  expectancy have 
not uniformity o f  op in ion. The Indian Courts have 
frequently re l ie d  upon English d ec is ion s . The 
English cou rts , in a se r ie s  o f  d ec is ion s  have .treated 
the shortening o f  l i f e  expectancy as a separate and 
d is t in c t  area o f  damages* They had been o f  the view 
that curtailment o f  l i f e  expectancy was not 'merely 
pain and su ffer in g  but i t  i s  a lo ss  o f  vigorous^ 
happy and h ea lth y . l i f e .  In Benham v. Gambling. the 
lo s s  -^s o f  the prospect o f  a predominantly happy 
l i f e . 36 I f  the e f f e c t  o f  the p l a i n t i f f ' s  in jury 
is  th a t 'h is  expectation  o f  l i f e  i s  shortened, he 
cannot claim damages fo r  lo ss  o f  earnings during 
the period he might otherwise have expected to  work.^^ 
In estimating the value o f  l o s t  emenities, besides 
deprivation  o f  one ’ s favourite  recreation  and 
prevention from practis in g  one’ s hobbies, due con si
deration was a lso  given to the lo s s  o f  expectation  

;o f  l i f e . 38 Nq reduction in amount o f  compensation 
is  to  be made because the p l a i n t i f f  i s  so badly 
in jured that he w i l l  be unable personally  to  enjoy 
the d a m a g e s . 39 India some o f  the High Court

35, Harris V. B right ’ s' Contractors. Ltd. (1953) 1 
. A l l  E.R. 395, Cf. Roach v . YatesTl938il 1 K.-B.

• 256, ’ .
36,.. (-1941) A.C, 167, 166 Cf. The ’’ vogorous, happy

and .healthy lifeV  o f  Roach v, Yates (1938)
i l  K.B, S57.- ■

37. Oliver v, Ashmyi (1961)3 A l l  E .R , '323, C ,A ,; 
Wise V .  Kave. H!962) 1 Q.B. 683.

38. S tree t , H. The Law o f  Torts (1963) 448,
39. H.West & Sons. Ltd. v , Shephard. (1964) A,C,

326 Wise v , Kave  ̂ (1962)1 Q.B. 683; Adrews v . 
Free Borough (1967)1 Q.B, 1 ,2 ,



- 11 -

concern with th is  op in ion . For instance in  the 
B anvarilal caSe.'^Q the High Court o f  M.P, while 
considering the quantum o f  compensation did pay 
premium to  the circumstance that the p l a i n t i f f  
a f t e r  getting  injured would not be able to  play 
badminton and would a lso be unable - t s 'r id e  a 
b i c y c l e , T h e  Court was, th e re fo re , o f  opinion 
that the p l a i n t i f f  must be awarded damages fo r  
pain and su ffer ing  and fo r  lo s s  o f  certa in  amenities 
o f  l i f e .42

The technique o f  assessment ofl damages adopted 
by the English courts has i t s  own drawbacks. "Loss 
o f  expectation  o f  l i f e ” i s  a vague concept and any 
attempt o f  the court tc  determine by any measure 
the amount o f  damages fo r  i t  w i l l  depend on a 
va r ie ty  o f  in ca lcu la b le  fa c t o r s . "̂ 3 I t  i s  a d i f f i c u l t  
task fo r  a judge to determine with p rec is ion  the 
actual lo s s  o f  l i f e  expectancy in sp ite  o f  the best 
medical testimony. Inaccuracies can not be ruled 
out in  cases where compensation i s  awarded fo r  
lo s s  o f  earnings t c  be occurred in  the prospective  
l i f e  o f  the seriously  in jured  man. However, in 
awarding damages fo r  lo s s  o f  future earnings, the 
normal expectation -of l i f e  i s  taken in to  consideration  
not the expectancy cu rta iled  by the in ju ry .

It i s  d i f f i c u l t  to  award proper and adequate 
compensation based on s t a t i s t i c a l  or a ctu aria l 
t e s t s  because they represent averages 'and resu ltin g  
■figures may not apply in  a p a rt icu la r  case or in 
a l l  the cases. In certa in  cases age o f  the p l a i n t i f f  
may be s ig n if ic a n t  even then aritlim etical ca lcu la -  
.tion may not help to  know fo r  how many years h is  
age may have.been reduced. To know the lo s s  o f  
e x a c t  years and to  assess the value, o f  those-years 
i s  a d i f f i c u l t  task. In view o f  In d ia 's  Socio-. 
economic conditions o f  the people , th e ir  ''“flie ups 
and down", ’’pains and sorrows", "pleasure and .joys 
o f  l i f e " ,  "employment opportun ities  'and-^inemplo'yment 
o f  the p eop le " , a l l  these fa c to rs  have to  be taken 
in to  considerations fo r  ths"award o f  damages for-' 
shortened expectation  o f  l i f e .  While awarding 
damages , court has t o . lo o k  in to  the circumstances

40, A ,I .R .  1966 M.P, S39.
41 . Id. at 242.
42. Id, at 243.
43, Damages fo r  Loss o f  L ife  Expectancy, 33 ILL, 

L. Review (1938-39) 969.
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.under vhich  man's expectation o f  l i f e  is  shortened.
In case o f  an uneducated boy o f  ten years, who 
has no status and about whose prospect and p rosp er ity  
at th is  age nothing i s  yet certa in , the court w i l l  
award far  le s s  compensation than to a grown up man 
who i s  educated, .w ell-settled  and has certain  future 
prospects  in  l i f e *

In assessing damages,' no amount o f  money could 
fu l ly  compensate the victim  fo r  h is in ju r ie s .  The 
most that could be done was to  awaM the p l a i n t i f f  
such compensation as was reasonable in  a l l  the 
circumstances o f  the c a s e * ^  Damages fo r  the 
shortening o f  l i f e  should not- be calculated  s o le ly  
on the bas is  o f  the length o f  l i f e  that i s  l o s t ,  
but.should be fixed  at a reasonable figure fo r  
lo ss  o f  prospective  happiness* I f ,  however, the 
character or habits  o f  the deceased were ca lcu lated  
to  lead him to a future unhappiness or despondency 
that would be a circumstance ju s t i fy in g  a smaller 
award. No consideration  should be given to 
f in a n c ia l  lo sses  or gains during the period o f  
which .the victim has been deprived o f ,  damages being 
awarded in  respect o f  lo ss  o f  l i f e ,  not' o f  lo s s  o f  
future pecuniary prospect s*'^  ̂ The House o f  Lords 
in  Benham v .  Gambling, purported to  do no more than 
s e t t le  the p r in c ip le  upon which damages fo r  lo s s  
o f  expectation  o f  l i f e  are to  be av/arded, was not 
concerned with the .e f fe c t  o f  shortened expectation  
o f  l i f e  on the award of. damages fo r  loss  o f  future
earnings,46

It  cannot be overemphasized that problem o f  
measuring damages for shortened, a ltered  or 
reduced expectation o f  l i f e  i s  a problem o f  evalu
ating, a 'physical hurt and to  know i t s  impact on 
the injured individual.. In th is  regard the 
p r in c ip le  which the courts have evolved may be

44, .Roach v. Yates. (I9 3 8 )l  K.B. 257,
45 , Benham v. Gambling. ( l9 4 l )  A,C, 157,

46 , Damages Occasioned By Shortened (or  lengthened) 
E xpectation . o f  L ife , 79 South African L .J . 
(1962) 42, 51,:
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summarized as follow s;

(a) Damages are based on prospective happi
ness of the p la in t if f  a fter injury
and not cn the prospect of length of 
l i f e  or span of l i f e .  The loss of expec
tation  o f l i f e  must be distinguished  
from the lo ss of expectation of happiness,

(b) A fter injury happiness of the p la in t if f  
is  estimated cn the basis c f "what 
further l i f e  would bring him in terras 
of happiness," In th is  regard, the 
l i f e  of the injured person prior to 
injury is  taken into consideration for  
measuring damages.

(c) P la in t i f f 's  socia l and economic status  
i s  not the cr ite ria  for assessment of 
damages,

(d) W ell-settledness in l i f e  is  also one of  
the important prin cip les to be applied 
in assessing damages,

(e) Reasonable figures should be chosen and 
should not be inordinately high in 
awarding damages.

( f )  The view that the future happiness of 
the p la in t if f  is  not the only criterion  
for measuring damages, but also proppects 
of future happy l i f e ,  habits o f the 
individual, his health and to seme exient 
his age would be a l l  relevant factors
to be considered for measuring damages 
in view of the cii*cunstan<ies under which 
the incident occurred.

The damages which are awarded by the courts in India 
w ill however, have to be arbitrary. There are 
absolutely no raticnal and s c ie n tific  standards 
or yardstick by which the damages due to shortened 
expectation c f  l i f e  and happiness may be measured. 
The Courts by and large have followed the principle  
of English Common Law on the subject. The English  
cases, hmrever, can not be so le ly  relied  to 
provide solutions to Indian problems. In calculating  
damages the courts have been unable to estimate 
the quantum cf damages on any fixed scale. The 
quantum, therefore, has to be necessarily arbitrary .




