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Before Mr. Justice Wilson.
KOOMUD CHUNDER DASS ». CHUNDER KANT MOOKERJEI,

Pleading— Agrecment lo refer lo Arbilration—Refusal to refer—Plea in
Bar—S8pecific Religf Act (I of 1877), s. 21,

A contract to sell goods contnined the following clause :—* That any dispute
arising hereafter shall be scitled by the selling broker, whoso decision shall
be finnl,” In 2 snit to recover dumages for breach of the contrnct, the
defendant pleaded, that the dispute should have been roferred to the decision
of the selling broker, and that the suit was, therefore, barred under s. 21
of the 8pecifio .Relief Act, the latter clause of which provides that * save as
provided by the Code of Civil Procedure no contrset to refer a contro-
versy to arbitration shall be specifically enforeed; but if any person, who
bus made such n contract, and has refused to perform it, sues in respect of
any sobject’ which he has contracted to refer, the existence of such contract
shall bar the suit.”

Hpgld, that before that section oould be relied upon, it must be shown
thai the plaintif had refused to rofer to arbitration; and thet the filing of
the plaint was not such a refusal.

TaIs was o suit to recover from the defendant tho sum of
Rs. 8,824-5-3, as damages pustained by the plaintiff through
the defendant’s breach of a contract to take delivery of 5,000
maunds of loose Madarepore Dowrah jnte sold to him by the
plaintiff. The contract contained the following clause :— That
« gny dispute arising hereafter shall be settled by the selling
« hroker, whose decision shall be final.”

The plaintiff alleged that he was ready and willing to fulfl
his part of the contract, and declared that the defendant had
wrongfully refused to take delivery, and was, therefore, liable
for the loss which he (the plaintiff) had sustained by re-selling
the goods after notice to the defendant.

The defendant contended that the plaintif was barred from
bringing his suit under s. 21 of the Specific Relief Act, I of
1877, the concluding paragraph of which is as follows :—* Axnd
“save as provided by the Code of Civil Procedure, no con~
“tract to wefor & controversy to arbitration shall bLe speci-
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“fieally enforced; but if any person, who has madesucha 187 '
“ contract and has refused to perform it, sues in respect of any Koomup .
Cruxpin
“ gubject which he has contracted to refer, the existence of  Dass
“guch contract shall bar the suit;” and that the plaintiff was Cxaf{;;nna
bound .by the proviso in the contract.to refer the matter in Mom:;ﬁ:mg
difference, which was a disputc avising after the making of

the contract, to the final decision of the selling broker.
Mr. Branson and Mr. Hill for the plaintiff.

Mr. Branson—The provisions of the latter clause of s. 21
of the Specific Relief Act do not operate as a bar to this suit.
The defendant does not allege, or suggest, that he called 'upon
the plaintiff to refer the dispute to the final decision of the
selling broker, or that the plaintiff has, having been so called
upon, refused to carry oub his part of the contract. The words’
“ and has refused to perform it,” in & 21 are material. They
were ingerted in ‘consequence of the decision in the ease of
Koegler v. The Coringa 0il Co. (1), where the plaintiff Iiaving '
called upon the defendant to refer the matter in dispute to arbiz
tration, the defendant refused to do s0; and when the plaintiff
sued, the defendant pleaded the provisions of s, 28 of the
Indian Contract Act in bar of the suit.

Mr. Phillips and Mr. Bomnerjee for the defendant.

Mr. Phillips.—This is 8 good plea in.bar. The plaintiff
has, by instituting this suit, refused to perform the con-
tract : & distinet call from the defendant to the plaintiff
requiring- him to refor the dispute to arbitration was not
nocessery, but even if it was, the written statement of the
defendant contains such s call. [WiLsox, J —-But the plain-
£iff in his letters told the defendant that he was ‘going to-‘gell .
the goods: surely if they wished him'to go to arbitiation, they,':
should then have callsd upon him to do so?] I submit that
such a call before suit iy not necessary, otherwise when a defond- ,
ant under such a contract as the present one refuses. to take

(HLLR,1 Gal'c._,-42.
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1579 delivery, the plaintiff may, by at once rushing into Court,

Boomun prevent the defendant from calling upon bim before suit to go
" Ununbrr . . .
‘Dass  to arbitration.

? (}nu”;n)lm
Kawe Witsow, J,—1 will not trouble you, Mr. Branson, I think

Mooxkryemn,

My./ Phillips is right in saying that this is a contract
to’ refer to arbitration, and that he is right in saying that the
‘present suit is brought in respect of the subject-matter which
the parties had agroed to refer to arbitration. But I think
that bofore a. 21 of the Specific Rolief Act can be relied upon,
it must be shown that the plaintiff had rofused to refer to
arbitration. I do mot think that the filing of the plaint is
such a refusal. T, therefore, hold that nothing has been shown
under the section to bar the present suit.

Attorney for the plaintiff: 4. T, Dhur.

Attorney fer the defendant: O, D. Linton.

Before Sir Richard Qerth, Ki, Chief Justice, and Mr, Justice Poniifes,

1879 JOGENDRONUNDINI DOSSEE » MURRY DOSS GHOSE.
July 18, '

Restitution of Congugal Rights—Ilindu Low— Crueliy— Condonation—
Maintenance.

-A suit for yestitution of conjugal rights may be mnintained by a Ilindu:
biit quere, if the same state of cireumstances which would justify such a suit,
or which would be an answer to snch o suit in the oase of a Buropean, would
be equally so iu the ease of a Hindu ? -

‘Where cruelty on the part of the husband has been condoned by the wife,
o much smaller mensure of offence would be snflicient to neutralize tho con«
donation, than would have justiffed the wife, in the firat instance, in separating
from her Lhusband. But the act or acts coustituting tho offence must be
of such a nature as to give the wifs just reason to suppose that tho husband
is about to renew his former course of conduct, and consequontly to enter-
tain well-founded apprehension for her personal sufoty,

TaESE were cross-suits : one for restitution of conjugal rights.
brought by one Hurry Doss Ghose againgt his wife Jogendro-
nundini Des_see, and the other a suit for maintenanoce by the



