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^  . _F. S .1. g
I ,  Aftel? the decision in  F lint v, L ovelly 
our courts have adot>ted the prin cip le  o f  awarding 
danaees in personal injury cases for  shortened 
expectation o f  l i f e ,

2, The rules in  the estimation o f  damages 
under th is  head as framed in Benham v. Gambling: 
are nebulous and in  practice  give l i t t l e  assistance* 
The award o f  damages therefore tends to be arbitrary ,
I I ,  3* Both under English Law as i t  stood before 
1934, and under Indian Law, action fo r  personal 
in ju ries  including lo ss  o f  expectation o f  l i f e ,  do 
not survive,

4* English law was modified by the Law 
Heform (Miscellaneous Provisions) Act, 1934, wh-.reby 
a l l  actions fo r  personal in ju ries  (except a few 
l ik e  seduction e t c , )  including shortened expectation 
o f  l i f e  would survive fo r  the benefit o f  the estate 
o f  the deceased*

5, The Supreme Court and sone High Courts 
have folloVed the English decisions and interpreted 
S*2 o f  th(i. Fatal Accident Acts. 1855 as equivalent to  
the provisions o f  the English Act o f  1934, This was 
net warranted by the actual wording fcf our laws; the 
resu lt i s  our law has unnecessarily become unsatis­
fa c t o r y , ’
I I I ,  6* Survival o f  claim fo r  shortened expectation 
o f  l i f e  i s  not consistent with the primary functions 
o f  Law o f  Tort.s: the shortcomings and defects  in the 
existing law can be cured by wider interpretation  o f  
S ,l-A  o f  the Fatal Accidents A ct, 1855,

LL*M», Lecturer, Faculty o f  Law, University o f  Delhi, 
Delhi,
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I ,  Origin c f  the Claim for  Damages for  Short*- 
ened Exptictation o f  Life* -  Estimation o f  
P ^ a,f^e.s________________________________________ ________

* In personal injury cases, t i l l . 1935, no claim 
to  recoVcr damages for curtailing the expectation o f 

• life  was ever entertained by courts either in England 
or in India. That year, the decision  in F lin t v, 
Lovelll  added for  the f i r s t  time a nev; dimension to  
the claims for damages fpr personal injuries# In 
that case the Court o f  Appeal-, while confirming the* 
decision  c f  the t r ia l  court, held that i f  aperson 
suffered personal in juries  from negl igence  there 
could be included in the estimate o f  damages con­
sideration o f  the fact that by the l̂7ronp.ful injury 
his normal expectation o f  l i f e  has been shortened^
The princip le  has been approved by the House -of 
Lords in Rose v. F o r d , 2 There, Lord V/right projected 
the idea in these words:

” /A / man has a legal interest entitling  him 
to complain i f  the in tegrity  o f  h is l i f e  is  
impaired by tortious acts , not only in regard 
to pain, suffering and d is a b i l i ty ,  but also 
in  regard to the continuance o f  l i f e  fo r  i t s  
normal expectancy. His n<- i^al expectancy o f  
l i f e  i s  a thing o f  temporal value, so that 
i t s  impairment is  something for  which damages 
should be given,.”^

The princip le  i s  now well entrenched in English Lav, 
and the same has been adopted by the courts in India 
by heavily relying on English decisions.^

It  v;as by far easier to accept th eore tica lly  the 
right to claim damages for  shortened expectation o f  
l i f e ;  but in the estimation o f  damages under th is

1* (1935) 1 K.B. 354, Here, .the p la in t i f f  was an old
man o f  70 years, wealthy and in good health and' 
vigour for  one o f  his age.. Because o f  the defend ant* s 
neglirence, he sustained serious in juries  the result 
o f  which was» according to the medical evidence, that 
he was expected to l iv e  under a year, while otherwise 
he could- have lived  an enjoyable, vigorous and happy 
l i f e  fo r  another ten years. The i r i a l  court under 
th is head o f  damages fo r  shortened exoectation o f  
l i f e  awarded £ 4000 to the P l a i n t i f f /

2. (1937) A.G. 826.
3■ Id« at 848• ■ . .
4 ,  See Manindra Nath Vi Mathura Das  ̂ A .I .R , i§46 Cal. 

175, There are vory few reported cases in which 
the p l a i n t i f f  is  the v>injured person aliVe. at the 
date o f t r i a l .
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head, the d i f f i c u l t i e s  the courts have had to 
face appear to  be almost endless and unsurmountable,
In Flint v, Lovell i t s e l f ,  the apprehensions o f  such 
d i f f i c u l t i e s  were echoed by Roche L .J . ,  when he said, 
’’F inally , th is  head o f  damage seems to me to involve 
inquiries, ajid speculations in appropriate to  and 
d i f f i c u l t  fo r  a court o f  law as for  example the d is ­
position  o f and outlook on l i f e  as well the material 
circumstances o f ’ the p l a i n t i f f , "5

The defendant's wrongful act has curtailed the 
l i fe -sp a n  o f  the p la in t i f f .  By medical evidence , 
and actuarial tests  the diminution o f  the .prospect 
o f  the lencth o f  l i f e  can. be substantially measured.
But what value i s  t o , be' attached to  l i f e  or. any 
portion o f i t ?  Are damages to  be estimated only ' 
in  re la tion  to the loss  in 'len gth  o f  l i f e ?  No 
de fin ite  answer appears to have, been given either 
in  F lint v̂, Lovell or Rose v,' Ford,' Th a la te r  de.ci~ 
sioh o f  the House o f  Lords in Behham v. Gambling  ̂
Vicount' Simon L.C., while indicating the main 
considerations-to  be borne in mind in the assessment of- 
damages in such cases, observed,"... .the thing to ,be , 
valued is  not the prospect o f  l&ngth o f days, but the, 
prospect o f  a predominantly happy l i f e .  The age of- 
the individual may, in some cases, be relevant factor 
. . . . b u t - . . .  arithmetical ca lculations are to be avoided 
. . .  for the reason that i t  I s  no assistance' to  know 
how to put a value on years may, have been lo s t i  ' 
unless one knov;s hov7 to  .put'a v a lu e ‘6n. years* i . 
/B /e fo re  damages are awarded, in respect' o f  the' short* 
ened l i f e  o f  a giv^n individual under th is  head, i t  
i s  necessary for  the court to be sa tis fied  that the 
circumstances o f  the individual l i f e  were calculated 
to  lead on balance, to a p os it ive  measure o f  happiness, 
o f  which the victim has been deprived I f  the
character or habits 'of the individual'were calcu la­
ted to lead him to a future o f  unhappiness or 
despondency, that would be, a circumstance ju stify ing - 
a smaller award."? The Lord,Chancellor, while " 
considering the question p f  lo s s  o f  expectation -of 
happiness further“heid- that ( i )  No regard'must be 
had to fipjinci-ai losses  or gains during the period 
o f  which the victim has been deprived; ( i i )  Wealth

5, (1935) 1K .B ,.354 , at p .3 6 8 . '
6. , (1^41) A.C; 157.
7* Id,'at pp. 166-167.



■- 4 -

and status may be ignored as happiness to  be 
attained'..by a human being does not depend upon them; 

j ( i i i )  ^he capacity or la b ility  o f  ..the . p la in t i f fs  to 
appreciate that his"" farther l i f e  would bring him 
happiness i s  not rele.vant; the test  is  not subjective 
and damages should depend on the ob jective estimate 
o f  what kind o f  future the victim might enjoy.

The method of" assessing damages as was sugg-ested 
in Benham*s case, does not appear to be precise ; on 
the contrary, i t  seems to be nebulous and variable.
The decision  in' Benham .v. Gambling has been serverely 
c r i t ic iz e d  for  more than one.reason. It has been'said 
that " in  the 'gu ise  o f  giving guidance on the question 
o f  assessment o f  compensation,*, the House o f  Lords 
in  Benham- v. Gambling rea lly  varied .the basic 
princip le  o r  the earlier  case,.The lo ss  o f  expectation 
o f  l i f e  as such and the loss  o f  expectation of: happi- 

'■ness are two d if fe ren t ideas and must result:_in • 
d ifferent, value.s,'’S 'C.K,“ Alien commented,", , .  /imagina­
t ion  ffeels at thfe d i f f i c u l t i e s  whiph they the lower 
courts w i l l  experience in attempting to  reducis to 
cash each ind iy i^uals 's  'prospective measure o f  happi­
n e ss ',  How shall the measure be measured. Presumably 
by a material-standard, which in such a matter i,S' 
notoriously fa l la c io u s . Happihess i s  a state o f  mind, 
and any copy-book w il l  t i l  . us that i t  ha s, l i t t l e ,  to  
do with material circumstances. Men are not ahppy, 
because they ought to be happy. The.pampered child 
o f  fortune may regard his expectation o f  l i f e  with 
utmost weariness; the victim, o f  persistent adversity 
may ,be extremely tenacious o f  what seems to others a 
miserable existence'.”  ̂ I t  .has been commented, ” I t - i s
•this uncertainty which is  the crux o f  the matter.
Because no adequate standard can be suggested by 
which future happiness i s - t o  be-measured, their  
LordshipV have fijced a very low s.um. It v/ould perhaps 
have been more l o g ic a l  i f  they had reached' the conclu­
sion that uncertainty was so great.that .no damages at
a l l  should be awarded, but they were, pireeluded ,from 
taking' th is ’, co'urse .owing to the decision in -Rose ,v, 
Ford,'. . . i n  which the rule la id  down in F lint v. Lovell 
wa3 a ffirm ed,"10

8. S, Ramaswami Iyer, Law o f  Torts, •6th''ed7'(l96'5->,p,59,
9. C.K. A llen , Is  Life a Boon?. (1941) 5.7 L.Q.R.«62,465.
10. (1941) 57 L,Q.R.’ 153, 154. J ' '
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Though the d irect ion , given by the House o f  
Lords in Behhara’ s case, to regard happiness alastract 
and apart from wealth or status, might not be easy to 
follov; or carry out, the courts is  England are bound 
by the decis ion  and w o u l d  fo llow  the d irection  in 
assessing damages for  "shortened expectation o f  the 
House o f  Lords, have preferred to follow i t  without 
attempting to seek other suitable alternatives^ In
a,, recent decision  in Abdulkadar v, Kashinath.l-*- 
Patel. J , ,  has questioned the propriety o-f some aspects 
o f  the d irect ion s  given by the'House o f  Lords in 
Benham’ s case. He says,'" The general .principles stated 
by the learned Lord are unexceptional. However with 
great respect i t  is  d i f f i c u l t  to  appreciate how the 
soc ia l  p os it ion  o f  the deceased can be disregarded 
, . , ,T h e  prospect o f  a happy l i f e  . . .  undoubtedly must 
vary according .to the so c ia l  environment o f  the person," 12

The Madras High Court has adverted to  the d i f f ­
ic u lt ie s  ' involved in following the d irections given 
in  Benhma's case, when i t  observed, "But the applica­
tion  o f  the prin cip les  to given set o f  fact.s i s  not 
yet free from d i f f i c u l t y .  The balance o f  prospective 
happiness o f  the individual has f i r s t  to be ascertained 
and that has to  be commuted to money-value.. Even 
the best and at least ju d ic ia l  endeavour to  discharge 
th is  tadk o f  ascertainment o f  damages cannot possibly  
eliminate some speculation or imaginative t h i n k i n g , "
Can th is  speculation and guess-^work be avoided by 
departing from the trend o f  English decision  and by 
evolving new c r ite r ia  for  .the-assessment o f  damages 
for shortened expectation o f  l i f e ?  Blind approval 
or disapproval o f  English decisioris,' or for that 
matter o f  any decisions, w i l l  hardly, be conducive 
to robust growth o f our lawi Many a .time English 
decisions are followed without c r i t i c a l ly  examining 
th e ir  merits in  the con text-o f our own conditions 
and our own lega l structure. This w i l l  be more 
apparent when we consider the survival o f  cause-of 

•action fo r  lo ss  o f  expeqtation o f  l i f e  after the 
death o f  the injured person,

I I ,  Survival o f  Cause o f  Action for  Loss-of
E.xp-ect^tion  o f  L ife ,___ _

(a) P osition  before 1934

In England, before the Law Reform (Miscellaneous 
Provisions) Act, 1934 was enacted,- 'the e a r lie r  law

TT, A .I .R . 1968 Bom.267.
1J2, Id, at p ,271.
13. Krishna Gounder v, Narasingam P i l l a i . A.K.R.1962 Mad. 
309, at p,312.
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had limited the survival o f  actions to torts  
a ffectin g  property, 14

In India, though the law was somewhat l ib e ra l  
regarding survival o f  actions, yet, as in -England, 
here  too, i t  did .not allow survival of-any cause o f 
action  fo r  personal in ju ries .-  The Legal Representatives' 
Suits Act, 1855 allowed survival o f  .action for  wrongs 
causing pecun iary 'loss-to  the e s t a t e ; ! ®  while 
section 306 o f  the Indian Succession Act, 1925, -- 
which re-enacts s . 268, Indian Succession Act, 1865, 
and s,89, Probate and Administration Act, 1881, pro­
vides that a l l  caus&'s...of . action-in-fa-v&ur o f  or 
against a person survive except, those for defama- . 
t ion , assault, as defined in the Indian Penal Cof^e,. 
and other personal in ju ries  not causing the death 
o f  the p a rty ,16 The term 'personal injury* has been 
understood to mean not merely physical injury but 
also any injury other than one to the estate o f  the 
deceased person; for  instance, an action for l i b e i  
or malicious prosecution would abate on death o f  
e ither party,

Therefore, before the (English) Act o f  1934 
was passed, borh in England&in India, causes o f  
action fo r  personal in ju r ies  (including physical) 
in ju r ie s , and even ’ the loss  o f  expectation o f  
l i f e ’ i f  ever i t  had existed before the decision  
in Flint v, L ove ll  ̂ did hot survive a fter the death 
o f  the injured party. This i s ,  so far as Indian Law is

14, Winfield, The Law o f Tort, 7th e d .(1963),p,122,
15, Section 1 o f  the Legal Representatives Suits

Act, 1855:
"An action may be maintained by the executors, 
administrators or representatives o f  any person . 
deceased fo r  any wrong • committed in the time 
o f  such person,, which has occasioned pecuniary 
lo ss  to  h is  estate fo r  which an action might ha:Ve.. 
been maintained by such,.person,. so as such wrong 
shall have been committed within one year before 
his death; and the damages, when .recovered, shall 
be part o f  the personal estate o f  such p e r s o n : , , ,* ”

16, Section 306 o f the Indian Succession A c t ,1925:
"A ll  demands whatsoever and a l l  rights to pro­
secute or defend any action  or special proceed­
ings existing in favour o f  or against a person
at the time o f  h is  decease,’ survive to' or against 
h is  executors.qr administrators; except causes 
for defamation, assault as .defined in the Indian 
Penal Code or other personal in juries  riot causing 
death o f  the party, the r e l i e f  sought could not 
be enjoyed or granting i t  would be nugatory,”
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concerned, qu ite  obvious from I l l u s t r a t i o n ( l )  to
3.306 o f  -Che Indian Succession  A ct, 1925. The 
i l lu s t r a t i o n  s ta tes  -  "A c o l l i s i o n  takes”p lace  
on railway in  consequence o f  some n eglect or 
d e fa u lt  o f  an o f f i c i a l ,  and a passenger i s  severe­
l y  hurt, but not- so as to  cause death. He a f t e r ­
wards d ie s  without, having brought any a c t io n ,
The cause o f  a ct ion  does net su rv ive ,"

I t  i s  true that a p la in  reading o f  3,306 may 
lead  us to  think that the cause o f  a ct ion  fo r  * 
personal in ju ry  w i l l  survive i f  the in ju ry  causes 
death. This' i s  true in a l im ited  sense.. The sruvival 
o f  th is  p a r t icu la r  cause o f  a ction  i s  only to  g ive , 
f u l l  e f f e c t  to  the p rov is ion s  o f  sp ec ia l  sta tu tes  
made in  favour o f  the r e la t iv e s  o f  the deceased 
whole death i s  caused by a wrongful a c t .  T he■ 
d is t in c t io n  made between personal in ju r ie s  on the 
b a s is  o f  th e ir  consequences being fa ta l  or otherwise, 
only suggests that the le g is la tu r e  while enacting
5.306 has taken’ in to  account the impact o f  the
enactments l ik e  Fatal A ccidents  A ctj 1855. I t  has 
been observed. "In  sectl6n  306 o f  the Indian . 
Succession  A ct, 1925 (and in- the e a r l ie r  tw o-A cts ), 
the su rv iva l o f  the cause o f  action  on death as ’.a 
resu lt  o f  in ju r ie s  took in to  account the Fatal 
A ccidents  A ct ,  1855, and a f t e r  the v;orkmen’ s Compen­
sation  Act was passed i t  can be said a lso  to  be 
comprehended in the re feren ce  in se c t io n  306 o f  the 
Indian Succession  Act, 1925,1^ '"

17, 3 , Ramaswaml lyfer, o P .c i t . . su-pra note 8, atp,574? 
s-ee a lso  Rustom.il v .  Nurse(1980) I .L .R .  44 Mad. 
357; Mahtab Sin^rh v .  Hub L a l.(l92G ) I .L .R . 48 
A l l ,  63O5 Fun .jab Singh v, Ramantar  ̂Cl9l9) 52.
■I.C , 348, , ,

18, I f  th6 action  is  brought by the in jured person 
who d ie s  during the pendency o f  th e '.s u it ,  the 
r e s u lt  w i l l  not b e 'd i f f e r e n t .  The ‘s u i t ’ sh a ll  
abate according to  0, XXII r , i  o f  C.T.C. read 
with S.306 o f  the Indian Success.lon A ct ,

19, Per Hidayatullah J , ,  in  K an tila l 'v. Balkrishna  ̂
(1950) I .L .R .  Nag,239, 266,
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It  is  very clear that the cause o f  action 
for-personal in juries  n ot■resulting in death o f the, 
in juried, person, shall not survive to his legal 
representative. Now, i f  the survival clause in S.306 
is  to be so l ib e ra l ly  construed as to allow the lega l 
representative to recover damages for personal in ju ­
ries  caused.to the deceased simply because the in­
juries resulted in his death, i t  i s  in substance a l l ­
owing the lega l representative to recover damages for  
wrongfully causing the death o f  the deceased. This 
resu lt , obtained through the l ib e ra l  construction^ 
may have the e f fe c t  o f  punishing the wrongdoer (and 
that too only in  such cases where his wrongful act 
resu lts  in death), but w il l  completely miss the 
main object o f  the law o f  Torts, namely, to compen­
sate a person for  losses sustained du6 to  another’’ s 
conduct. The legal representative may not have su ff­
ered any lo ss  by the death o f  the deceased; and in 

•the case there i s  any loss  i t  is  taken care o f by 
the Fatal Accidents Act, 1855,

Such a l ib e ra l  construction does not appear 
to  have been favoured by any"court in India before 
1934, Nor does i t  appear from the reported .cases that 
any such contention was ever raised by the^legal represen­
ta t ives , though they fo r  their lo ss  did receive damages 
under S .l-A  o f  the Fatal Accidents Act, 1955 or for 
pecuniary loss  to the estate o f  the deceased, under S,2 
o f  the said Act o f  1855,
(b) Position a fter  1934.

The English enactment, the Law Reform 
(Miscellaneous Provisions) Act, 1934 provides 
that a l l  cause-'s- of- action vested in any person 
shall on his- death- sury.iMe. for  the-, .benefit o f  
his estate*- The - only .exceptions mâ de are in res­
pect o f  causes, o f  action for , ( i )  defamation, or ( i i )  
seduction or ( i i i )  inducing on spouse to leave or 
remain apart from other or (iv )  damages ’ for 
a d u l t e r y ; 2 0  The Act had been the.subject o f  ju d ic ia l  
scrutiny’ in several cases, and. now i t  i s  well settled 
that once the cause o f action for shortened expecta-

■ t.ibn o f l i f e  vests* in a .j^erson, i t  shall a fter  his 
death survive for  the benefit o f  his esta te ,21

20, Section 1(1) o f  the Law Reform (Miscellaneous 
Provisions) Act, 1934:
’’Subject to the provisions o f  this section, on the 
death o f  any person a fter  the commencement o f  th is  
Act a l l  causes o f  action subsistigig against or 
vested in him shall survive against, or, as the 
case may be, for  the benefit o f ,  his estate.
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I t  1)3?■ eon, further held that the cause o f action 
sfiall *sa;rvive even i f  there be )̂ut a sp lit  second 
TDetween the injury and ensuing death,22 i t  appears 
that/'even i f  death is  the instantaneous result o f  
t h € i a s  in case o f  an e le c t r ic t  shock, yet 
the cause o f  action |*or' shortened expectation o f  
l i f e  shall survive .for the b e n e f it .o f  the estate
o f  the. d*eceased.23

So far as survival o f  causes o f  actions- for 
■personal in ju r ies  are concerned, we have seen that 
before 1934, the lav in England and India vra.s th<=> 
same arid that such causes,of actions did not survive 
fo r  the benefi't ' o f  the estate o f  th? deceased.
However, while in England the law has been modified 
by the Act o f  1934 so as to allow sijrvival o f  such 
causes o f  actions, Indian'law on this topif» -con­
tinues tg  be the. same in the absence o f  -ny statu­
tory  m odifications. I t  i s  however, interasting to .  
notice that during; the last few years, courts in India 
havfe attempted to interpret our law in such a way as 
to  Incorporate in i t  the substance-of the English 
enactiiient o f  1934,24

The decision  o f  the SupremeXotiirt in Gobald 
l^ibtbr Service Ltdc. v, V e l u s a m i 2 5  appears to be 
la rge ly  resp.orisible far setting in this new 
trend. In that case, the Supreme Court while

Provided that th is subsection shall not apply 
to. causes o f action for  defamation or seduction 
or, for  inducing one spouse to leave or remain 
apart from the-other or. to claims under section 
one hundred and eighty-nine o f the Sijpreme Court 
o f  Judicature (Consolidation) Act, 1925, for 
damages on the ground o f  adultery ,”

21. See Ros.e v, Ford, (1937) A,C. 157; Benham v^Gambllng 
(1941) A.C. Yorkshire  ?!3-entrici tv Board v. NR.vlor« 
(1967) 2 All., E.R. 1,

22. Mg.rp.an v, ' Scoua.dlng, (1938) 1 K, B, 786.
23. Yorkshire E lectrici'cy Board v. Navtor. (1967)

2 All, E.R. 1*
24. See Concord o f  India Insurance Comnanv v . Subr?^cnia 

Iyer. A .I .R , 1964 Ker 20,9; G.M. Service Ltd. v, 
Velusami. 'i .I .R . 1953, Regional Dlrerctor v. P.M. 
Breweries Ltd. A .I.R , 1958 Punj- 136; Krishna 
Gounder v, Naraslngam.A.I ,R , 1962 Mad.309 -  ' 
Abdulkadar v, KashiiiaFh. A .I.R . 19S8 Bom.267;
e tc ,

25. A.I.R. 1962 S.C.1„
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interpreting the provisions o f  the Fatal 
Accidents Act^ 1855, said -  ’’While section 
1 o f  the Act i s  in  substance a reproduction 
o f  the English Fatal Accidents Act ..*known 
as Lord Cambellis'Act, section  2 therefore 
corresponds to a provision enacted in England 
by the Law Reform (Miscellaneous Provisions)
Act, 1934* The cause o f  action  under section 
1 and that under section 2 are d if fe re n t .  While 
under section  1 damages are recoverable fo r  the 
benefit o f  the persons mentioned therein, 
under section  2 compensation goes to the 
benefit o f  the estate: whereas under S , l  damages 
are payable in respecc o f  lo ss  sustained by the 
persons mentioned therein, under section 2 dama­
ges can be claimed inter a lia  for loss  o f  expec­
tation  o f  l i f e . 26

Section 2 o f  the Fatal Accidents Act, 1855 
^.consists o f  two previses only. Naturally they 
'a re  to be considered as provisos - to the rule 
rule contained in the next preceding section 
1-A which deals with "su it  for  compensation t o '  
the family o f  a person for  lo s s  occasioned^it / t o  
by his death by actionable wrong.” The f i r s t  
proviso enjoins that not more than one action 
shall be broughtfor the same subject matter.
The Second Proviso i s : -

’'Provided that in any such action or su it , 
the executor, administrator or representative o f 
the deceased may insert a claim for and recover 
any pecuniary loss  to  the estate o f  the deceased 
occasioned by such wrongful a ct ,  neglect or 
defau lt, which sum, when recovered shall be 
deemed part o f  the assets o f  the estate o f the 
deceased.’’

26, Id. at pp,6-7 .
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While the f i r s t ’ 'proviso eri'joins. non-multipli­
c i ty  o f  actions, fo r  the same subject matter, the 
se.cond';|3Toviso allows to insert in the action 
under section  1-A a claim for  ahy pecuniary loss, . 
to  th e 'esta te  o f ' the deceased* The' joinder o f  
■'this clkiffi with one. under section 1-A is  contem­
plated- only i f  both the claims arise o u t 'o f  the 
same wrongful act.

Now, I t  i s  not easy to 'con sid er  claims in 
respect o f  physical in juries  (including pain and 
suffering and loss  o f  expectation o f  l i f e )  as. ’ any 
claims for  any pecuniary lo ss  to the estate o f  
the deceased,” ' '

In section  1 of. the Legal Repre’sentatives Suits 
Act, 1855, which allows the lega l representative o f  
the deceased to  sue the wrongdoer-in.respect o f  
any pecuniary loss  to the estate, o f  the< deceased, 
the wrods used to describe the loss  ar̂ '  ̂qui€e 
iden tica l ' with those in section  2 o f the Fatal 
Accidents Act, 1855., And yfet, no one would , ever 
think that the' legal repjfesentative woiil'd sue 
under the Legal Representatives Suits Act for  any 
pain and suffering , or lo ss  o f  epq^ectatibn o f  l i f e ,  
caused to  thfe deceased before his death. This 

■provision, in. the=. Act has been consistently und.er- 
stood by the courts to be applicable on ly ' in- 
respect o f  wrongs done to the estate .of the deceased, 
Tjiis Act was pagsed in 1855 and ii^.the saipe year 
fh e  Fatal Accidents Act was' also -pa:ssed. The 
le g is la tu re  could hardly have intended to  give 
d if fe r e n t  meanings to the ssime expEession usecj 
in ' the two enactments, passed in  the;very-, same year,

The-Suprem'e,Court ha.s expressed the view that 
•4ecti.on 2 o f  the Fatal Accidents Act corresponds to 
’A /provision  enacted in England byr the Law Re.fotm 
(Hiscellaneous, Provisions Act', 1934* A clo^e, look at 
the wo;*ding'of s,2 as well as that o f  the English Act 
o l  •193‘3î w ill  show that in fact  they do not correspond 
w ith 'each other.

The Fatal Accidepts Act i s  on the Statute Book 
fo r  more than a century. The Act has been subject of 
ju d ic ia l  interpretation and comment in several reported 
d ec is ion s . But hardly there i s  any case^ reported before 
1950 in  which claims in respect o f  physical in juries 
l*5 .̂ere:.ever entertained under S.2 o f  the A c t ,27

27, For comparison, see Secretarv o f  State v, Gokal
Chajidy I.L ,R ,(1926) 6 Lah,451,
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I I I ,  ~ Purpose in allowing Survival of cause of action 

for Shortened Expectation of L i f e ,

Apart from the question whether i t  is  j u s t i f i e d  to 
interpret our existing law as to read in i t  the orovisions 
of the 'inglish Act of 1934t there is  another equally important 
consideration. Even i f  the construction put on our law is  
Somewhat strained and a bit  divorced from the actual wording 
of  the law, and also may be, not quite consistent with 
ju d ic ia l  precedents, yet i t  should bo tolerated and oven 
welcomed, provided i t  serves some important social purpose 
and is more conciicive 1 to attain the objectives of the particular  
1 aw.

I

The object of the law of tortS is  not to punish the 
wrongdoer  ̂ That is l e f t  to the domain of criminal law.
The primary function of the law of  torts is  ”to adjust the 
incidence of loss caused in the mnny a c t iv i t ie s  of modern 
l i f e  and to compensate a person for losses sustained due to
another’ s conduct."28

So, before one person is  made to pay compensation to the 
other, i t  must be established that the other suffered 
Some loss. I f  due to the wrongful act of one the other man’ s 
life-spari is  shortened, the wrongdoer should be asked to 
pay damages to the other for the loss of expectation of l i f e .
This is  what the decision in Flint v. Lovell  did. But what 
is the loss suffered by others (these may be the rela t ives,  
friends and well wishers of  the deceased) when such injured 
person dies? I f  they in fact  do not suffer any loss by the 
death, they should not be allowed to invoke the doctrino of 
survival of cause of action for the shortened expectation 
of l i f e  or for pain or suffering caused to the deceased.
I t  may however be that some persons might be receiving support 
and pecuniary advantage from a person whose l i f e  is cut short 
by the wrongdoer. Hero then is a valid case for asking the 
wrongdoer to make g '̂od the loss of these persons. This 
is excatly what is aimed at in enacting the Fatal Accidents 
Act, 1855, For this  purpose i t  is  unnecessary, inexpedient 
and inadeiquate to allow the personal representatives of  the 
deceased to recover from the wrongdoer such damages as the 
deceased himself could have recovered i f  alive.  For, i t  
may happai that the dependants of  the person deceased or 
some o f  them may not be the personal representatives, Socondaly 
the damages so recovered may not have proper relevance to 
the actual loss suffered by the dependants.

28, Cecil  A Wright, Abolition of Claims fo-j: Shortened 

Expectation of L i f e ,  (1938) 16 Can, B.a, 193, 196,
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Dsath of  a person may as well result in a different  
type of  loss, which though not pecuniary may yet be more 
pinching. The p le a e ^ t  relations between husband and wife,  
chi ld and parent, etc,  may be cut short by the death of  
either of  them, hnd i f  the death is  caused by a wrongful 
act, there is no reason v/hy the other should not get damages 
even though that person might not have had any support or 
pecuniary advantage from the deceased. For instance, the 
parents may not in any way be dependant on-the infant son or 
daughter; yet something much more precious than ,any pecuniary 
advantage is lost to the parents by the death of the infant,  
Sirvival of cause of  action for shortened exjJectation of , 
l i f e  or for pain or suffering caused to the •deceased  ̂ is 
not the proper «nd adecjiate raiiedy to meet the situation,  
for reasons already mentioned in atiother-contextf The laws 

"in England and India at present do not make- any e.xplicit  
provision to compensate stich loss. However, in Aodulkadat 
v» Kashinath^  ̂ a bold attempt has been made by the Bombay 

High Court in holding that a claim for damages,on th e ’ gtound 
,o f  loss of consortium cari be included in ah action ioi* 

damages under Section l-A" of the F atal  Accidents fitJti 1955*
In th ît osse, Patel J ,  of the,Bombay High Court observed,
*T!he Section as worded clearly  e ntitles  a l l  those for whose 
benefit the action is brought to an aviard of dariiages for the 
injury suffered bjr any one of  the claimantsi The k)i*d ' injury  
is a word of large import and cannot .be restricted to mean 
monetar'  ̂ damages that, the claimant has suffered* the jglaltaant 
woul d also be ent it led to compensatibn in respect of  .any 
oth6.r injury suffered* aiid one of the heads of sUch ihjury  
would be the loss of society of the deceased. *̂ 3l l i t h e  

; line taken by the-High dotirt of  Poinbay as. followed.and further 
. developed by other High Courts and the Supreme Court, the gap 

in law would be adequately f i l l e d  without'any necessity of 
the'-intervention of the legislatu re.

For al l  these reasons,, in the ultimate analysis,  i t  
:as nei'ther inecossary . nor e^qiedient to allovs; survival of  cause

29, A , I , a .  1 9 ^  Bom, 267
30, The word injury* os not used in section 1-A of the

Act in relation to the dependants; the actual words
used are "the court may give such damages as i t  may 
think proportionate to the loss resulting from such 
death to the parties respectively'*. This however 
will  not affect  the force of the,point made by 
Justice Patel,

31, i%1.3. 1968 Bom,. 267, at p,270. .
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of action for loss of expectation o f l i f e  (or for that matterr 
Gven for pain anrf suffering, and phvsical injury causec’ to 
tho deceased). I t  is resp ectfu lly 'Subnttted that the lavj 
after it  ivns'interpreted by the Supronp Court in Gobald Motor
Sery ice iitd.t v» Velusami^  ̂ become less, rational than i t  
was before that decision. I t  is to be hoped that the Suprane 
Court vjouId trike some opportunity to reconsider its  decision 
referred’ to above, and as well give its  authoritative opinion 
on .the vidw taken by Patel J* in /Ibdnlkadav v. Knshinath.33

I.t v'jiil not be out of place to mention here some of 
the general reactions noticed in other countries.to the law 
relating to survival of cause of action for loss of expectation 
of l i f e ,  ,

In Sngiand, almost right from the passing of the 
A ct-o f 1934t' the need to make suitable amendkncnt in i t  was 
fe lt  and often voiccd,34 Lord Devlin expressed his vievj , 
in .Yorkshire 'Electricity Board v« Navlor.33. ‘i t ;  would, I ‘ 
think be a great improvement i f  this head of damage was 
abolished and replaced by a short Act of Parliament fixing 
a suitable sum which a wrongdoer whose act has: caused cfeath 
should pay into the estate of the deceased,’*

In most o’f  the States in Canada, legislations have 
abolished claims for shortened expectation of l i fe  in an ; 
action by a personal representative of a deceased person,

32, /iia 1962 S ,c ,l
33, IJ-R 1968 Bom, 267; I t  has been Qbserve^t .."It  wquld,̂

perhaps, have .been, better tô  6nlai?gQ>the rlgiits ofT  
the dependants under the Fatal Accidents Acts so "as 
to, include gehornl damages for the los.s they'have 
sustained, as distinct froni loss o f a purely financial 
charaC.ter", '  ̂ •
Winfield cfrt Tort, 7th ed, (1963) at p ,I43 ,

34, See, (1941) 57L,<3,i?, 153; alsti'Idi''p .462.
35, (1967) 2 ^U1 ^ ,a . " l ,  12, ’ ' ; . V
36, See, wright, Cases on theLnw of Torts. 4th Sd,

(1967) p .659.


