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The impact of “modern civilization with all its
ultra hazardous activities upon. the lives of the human
being has been tremendous. The increasing complexities
of the modern life in this machine~age have created
innumerable risks to human 1ife, perédh and property.
The magnitude of these risks is d1ff1cuit to spell out,
fndustrialization, urbanizatlon and rise in the fact
moying traffic have tresulted in a: heavy loss of life,
limb and damage to property,_-A direct - cost. to. 1nd1v1dua1
consists in loss of carning during disability; loss to
property, funeral expehses, and the like while 1nd1rect1y
society suffers the-loss of the sefvices. 6f those . -
killed or 1n3ur1ed¢ To meet. these' .situatiohs.our b sicv
problem is to provide.a fajr and equitable bompensat1oh'
to the victim who can ill afford the loss ahd to take
prevent1ve measure to minimise these hazards.1 This
paper is limited in its scope to the first aspect of
the problem only, viz, the distribution of loss in the
scciety~a function which, to a great extent concerns
the law of torts, Tradltionaliy tort law takes account
of all such cases where ah injuxy to person or damage
to property is caused or an interference in certain
legally recognised interest is made, But the course
of tort law is selective one, It isolates certain
harmful consequences for which-it is prepared to’
hold the wrong-doer responsible and provides remedy by
way of an award of damages to the injured party. The
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question as to how much compensation the injured party
is entitled to recover for a legally rccognised damage,
brings the courts into insurmountable difficulties,

"No body know what is the right sum of damages in any
particular case, and no two cases arec alike."2 The
elements to be taken intoc account in any given case
vary sc infinitely from other cases that there can be
no fixed and unalterable standard for assessing the
damages,3 The cases involving personal injuries

add more complexities to the prcblem cf assessment,

Here the court is called -upon to measure din monetarv
terms a lrss which-has no m"netary dimensions, ' The
items like pain and sufferin of exac¢t measurement

or arthmetical calculations, often lead to awards

that involve some element of arbitrariness because they
depend on a good deal of guess work or conjecture,d

But the fact that asscessment cannot be made with
mathematical accuracy can net be a reason for depriving
the injured party of compensation;® Therefore, on the
basis of experience and administrative expecdiency the
courts. have worked out certain legal rules which aim

2, Waldon-v, War Offlce (1956) T, L.k, 51 54 per
Singleton, L,J, -

3. Bird v, Cocking and sons Ltd (1951) 2 T,L. P
1260; Rushton ‘v, National Coal Board (1953) 1
,AlI=ER314. 316; Lord Hal'sbury pdinted out that
"the ‘whole region of inquiry into damages is ,
one of extrcéme difficulty, "~ You very often cannot
even lay ‘down any principle upon whiéh wou can ..
give damages," ' The Mediana, (1900) A.C, 113.116.

4, The Mediana (1900) AC 113,116;
(T) here is no yardstlck by which the court can
measure the amount to be awarded for rain and
suffering or ensuring disability, "per Goddard,
L.J. The Ceramic (owners) v, The Test bank (owners)
(1942)I nll E.R. 281,

5. Grand Trunk Rly Co. v, Jennings (1888)13,4,C,
800;. Gobald Motor Service v, Voluswam1 (1962) 1
S.C. R, 929, 940 . -
@anpathi v, State of Ma drqs (New' Mysore)AIR
1960 My s, 222 225, D Balkrlshna Ve Sad351vara3u

6, Satyawatl Dev1 v. Unlon of India AIR. 1267 Delhi.
98 per Kapoor, J.




at stab111ty and to sofe extent unlformlty in the
awards, :The problem of .assessing damages in personal
injury cases is not merely of evaldating a phys1ca1
hurty“in absolute terms, but for the nrotegtion of the
individual ‘who has received -the 1n3ury.7' Therefore -
for the purpose cf produc1ng @ reasonahle result a
compromise between theoritical compen3at10n and practicam
bility is' necessary, The problem is nct merely limited
to the consideration of factors. like breakKing of bones
or the loss of ‘health hut the whole matter’requlres a
keen anderstanding of social responsibilities, Generally
speaking the bulk of Indian decisions on assessment of
damages have just reiterated the ?nglzsh principles

on the subject or have purpecrted to aprly the language
of previousidé c1§10ns The prlnclples enunclated'ln
English decision shouLd be applied in Indien Cases ~
with utmost’ care as. there exist totally dlfferent
economic circumstances. in the two’ country,S Dissatis~
fied with the existing techniques of loss distribution
function of the tort law, some writers have suggested
that a system of comprehensgive social insurance be-
introduced so. that unneceSSary burden may- 6t be thrown
ent1re1y on-one lndIVLdual or entérrrise but the burden
is shared by all membets of the soc1ety.9 In lieu of
fault as the premise of liability in nersonal injury
the law should becomé more hospltablé‘to insurabllltylo
and there should be .a feconsideration of the kind of.
interests which are compensated and the degree of
compensati4n for the interest which ard’ compens-;blelll
Even if such a scheme of social insuronte i adopted
there will still remain much scope for- the tért law

for adJudlcatlon of cases and determindtion 'of compehe
sation in nersomna al injury litigationsy An attempt is

1. Miller: Selected Essays on Torts "/ssessment of
: Damages in Personal Injury Aictions" p,189,

8. Stote of Madrasg V. J./Appadurail AIR 1959 Mad,
36953705
94 W.G. Frledmann'Soclal Insurance and the Principle
of Tort liability 63 Harvard L,R. 24101949y,
Harper and James, The Law of Torts:Vol,2.
Chap,13;
10, Jaffe: Damages for Personal Injury: The Impact
of Insurance, 18 Law gnd Contemp, Prod
219 (1953),.
11, ibid p, 235,




made in this paper to survey the various techniques

adopted by the Courts in India in respect of assessment,
The scope of this. paper is limited to personal injury
litigaticn as there exist fairly settled rules of
assessment of damages in other.areas.

1I
- Most "of the cases for perscmal injuries are
founded upon a tort such as ‘@ssault, ‘negligence and
breach of statutory duty the rules relating to assess-
ment of damages are similar in all" these cases.,

There has been a controversy in the legal circle
as to whether governing principle is that of restitutie
in integrum or whether the plaintiff is entltled to
fair compenSgtlon. Win=field believes that' the b~51c
pr1nc1p1e of assessment of damages in tort is that of
restitutio in_integrum in all cases except the case of
exemplary | damages 12" This means that the pérson who .
has been’ 1n3ured by the wrong of another should be restored.
to the position in which he would have fdund himself
but for the wrongful act, In actual practlce, in
case of "’ torts involving and persomal injury cases
sometimes = this cannot be done,13 So Pollockl4d tzkes
the p051t10n that compensat1on andi not restitution is
the proper tht Most of ghe writers on the subject
support thi's latter eiew, This view is probably more
true in rersonal injury casesin fact as well as

¢

v i

12, Winfield: Law of Tort 7th Ed, p, 775; Also Straet,
Principle of Law-of Damages p.3' In Liesbcesh
(prédger) v. Edison S.5,(1933) A.C.449; 463 Lord
Wright described the principle of restitutio in
integrum as "the dominant rule of Law", "Subsi-
diary rules can be Just1f1 d if they give effect
to that rule,".

13, C.,f., The remarks of Vlscount Dunedin in Admiralty
Commissioner v,S5.S.Valeria (1922) 2 2,C, 242,248 -
"if by somebody's fault I loose my leg and am
paid, dampges, Can anyone in his' scnses say I
have. had rcstltutlon in:integrum?"

14, Fedbock.on Torts (15 . EJd) p.140,

15, Mc Cormick, Damages 520, 137(1935); 1 Sedgw1ck, S

Damages S, 29; Munkman, Damageées for Persoqal Injuries

.and death. (3rd Ed) pp.1-3, *Munkman olds the .

0p1n10n that restitutio in integrum'is not .a

primary rule as Prof, Street believes; but is ‘a

derivative rule, that where it is @mpossible to

restore status quo, e.g, by repairs to a chattel,

the cost of that restoration is the measure of
AcomnenSatlon.




theory}6 The principles of exemplary damages and
nominal deamages which rest on differegnt fnoting play
an_insignificant part in this areas 17 yndian .
decisions present a ricture of.compromiSe betwcen
these two principles of assessment; 18  Where damage
to property is the basis of action, the courts have
invoked the doetrine of restJtutJo in 1ntegrum19

but this. principle can not be applied to personal.
injury cases as there can be no restitution for
items like: pain and suffering or loss of limb, The
trend in Englnnd and other common law jurisdictions
is veering towards the recognition of fair comnensa=-
tion as the basic purpose of the law of damages in
'personal 1njury 11tlg§tlons.20 In British Transport
Commission v, Gourley® Lord Goddard, said:?

"Daﬁages which have to be paid for personal
injuries are not punitive, still less are they
a reward. They are simply compensation..i."

It similar-obServatlon has been_mace by Lawson J,,
in Gooper v, Firth Brown Lmd'22

"It seems tc be that the cbject of daméges is.
to compensate the plaintiff for what he had
lostisea"

16, Har per. ‘and James: Op cit, pp..1300-1301, )

17, The Courts in India generally do:nmgt favour
,fhe award of eXempalary damages. The Calcutta”
and Allahabad High Courts have in scme cases
awarded such dama¢ges where. the dcfendants?
conduct was dishonest, outragecus or scandalous;
See C. Kamcshwara nao, Law % Neqllgence P.116

* . (1968)0 T 2 N .

18,. . Salmond also attaches 1mportancc to both of
these principles as each of them has its, own
groper sphere of- operat10n4- Salmong oh ‘orts

. }Zth Ed)p.312,. ¢

19, tionel Edwards v, State of—W. Benc.alr “IR

(1967) Cal, :191,.. . ' )

20, .-4 Restatement of Torts S, 901' F1em1ng. Law of
Tort, (2nd Ed,) 204-211,

21, (1956) A,C, 105 at p, 208,
22, (1963) 1,W,L.R, 410,



It appears from the- sfudy of English and Ipdian decision§
that cordinal principle i's that the plaintiff should
get full, fair and reasonable eompensation,

111

In regard of the mensurement c¢f damages the
courts have developed certain principles regulating,
recoverable heads of damages, Mr, Justice Naik of
the Madhya Pradesh High Court has very clearly presen-
ted v§rious Heads of recoverable: damage in a recent
case, He says:

"Damages are of two kind; general and spccial, General
damages arc non pecuniary losscs which can not be cal~
culated in terms of money, Such non pecuniary losses
are thus: (a) in respect of pain and suffering ang

the shock suffered by the plaintiff,,.. (b} loss of"
amenities of 1life, such as plaintiff suffers by reduced
enjoyment “of 11fe due ‘to damages-caused by the assault
and which may ‘apart from any naterial or pesuniary .,
loss, "be attended upon the loss of amenltles, (¢c) loss
of expectation of 1ife (d) inconveniences and cdiscom-
fort; and (d) examplary damages where the cenduct of.
the defendant had been sO outrageons or scandalous
that more punitive dama ges need be aw“rded agalnst
him in favour of. the plalnt1ff

On the other hend speclal damages are such -
damages which can~be—-comouted in terms’ of money. In
regard to such pecunlary loss the plalntlff is
entitled to reccover,

(a) Expenccs which he was called upon reédsonably,to
incur for medical treatment, nursing, special medical,
improvements or reconstructicn carried out in his

house as a consequence of his injuries, extra domestic

23, Just to quote few:
Fair v, London _and North Western Rail Co, (1869)21,
L.T,326; Phillips v, London & South Wgstern Rail
Co. (187974 08D 406, Rushton v. Naticnal Coal
Board (1953) I All ER 314 Gwalior & N,l.Transport
ve Dinkar Joshi AIR(1955)M.B.21 Statc_of Madras v.
Appadurai, AIR (1959) Mad, 369,

24, Bhairondin Girdharilal v, Phulchand Ratan Chand
AIR 1967 M, P, 48, .




help which he was called upon to employ and the like,
Under this head even the cxpenses incurred by the
plaintiff in respect of his or her spcuse's visit to
hospital are recoverable,"”

(b) The second head under this item is "loss of
earnings or other profits: This includes damages in
respect ¢f earnings or profits which the plaintiff
had #08t as a result of his 1nJur1es upto the date
of trial, )

(c) The third head is 'handicap in the labour

market, Courts are empowered to award to plaintiff
under this head such sum in resnect of prospective loss
of earhing as he may be found entitled to when a

person suffers minor injuries causing scme permanent .
disability which may have no nermanent effect on his
earnings but may still handicap him irn the performance
of his pre-accident work, such person is at disadvantage
compared with his colleagu s in the labour markety

(d) The last head may be material loss other thah
lose of earning which the plaintiff suffer due to
wrongful act of the defendant, Thus if the plalntiff
as a part of fruits of his employment naterial benefits
other than his pecunlary earnings, for axample} freé
board and lodging,. he i's @ntitled to be awarded by
way of damages the. pecuniary eqUIValent of such material
benefits, Similarly if there is serinus injury or
disfigurement which reduces the prospect of marriage of
a female r1a1nt1ff such disfiguratior wnuld represeht
a real material loss and be tnken into account in
aSSe551ng dwmagesr'zs ‘ ‘

The 013551f1c1t10n of . generdl and snecial
damages and itemised hea7s of damages there under
has been generally adopted by all the High Courts in
India.26 With respect to pleadlngs gnd procf of
general znd special damaces different rules prevalls
Halsbury states that "General damage is the kind of
damage whichithe law presumes....tq@low from, the

255 Ibid p,49 -

26, Shri Ram v, Delhi, .Electric Tramway Co,AIR 1919
Lah,213 Vishnue Digamber v, B,B.and C,I,Rly, AIR
(1924%Bom,2( Gwalior and N.I.Transport v, Dinkar
Joshi AIR (1955)M,B,214 State of Madras v. Jd, .. -
Appadurai AIR (1959)~Mad 369 Bombay S.R.T.COrp. Vs
Narrayan AIR(1963) Mys, 161 Swaraj Motors Ve
Raman fﬁllal AIR (1968) Kel,: 313, -




wrong comblained of??." "Therefore general damages

or non pecuniary loss need not be averred and proved

in the court of 1aw,28 On the other hand, every item
of specicl damages or pecuniary loss must bho specially
pleaded and proved.29 But a Plaintiff.is not procluded
from recovering ordlnary damagés in.caSes where he
fails to prove special damages unless sDecizl damages
is the gist of the action,30 The rule that damages
must be certain,-which prevails in America,31 is
neither applicablé-to India nor England

IV

Tt wéuld not be possible to -spell out the
various methods of calculations ih respect of all
heads of recoverable damage in a short paper like
this, Therefore we have been very sclective, In :
prlnclple. the measure of damages for pecuniary loss
is the_ exact amount of money which has bees lost or
spent as‘ 4 censequence of the injury, It was 1lgzid
down in Brltish Transport Commission v, “u« Gourley
that so. far as loss of earnings and out-of~packet
expenses 'are ccncerned the injured .party should be
placed in the same financial positicn, so far ias
can be done by.an award of money, as he .would have
been had"thevaccident not happened, This nprinciple
echoes in the judgment of Pamaswam1, J,'in State of
Madras v. J. Apradurai,s3d in the following wordET_

"In so far as the injury results in’
actual pecuniary loss, past or prospec-
tive, the:plaintiff should be awarded
full compensatlon for that 105S5,46e."

27, Halshury's Laws of England 3rd ed.vol,11 p.217.
28, Ram Das v, Raja AIR-€1958) I1ak,287 0mkarnu1 v,
Banwarl Lal AIR (1962) Raj. 127,
29, Admiratly Comms, v, S.S.Susquehanna (1926)AC 655
Bhairodin Glrdharl Lal v. P,lRatan Chand AIR(1967)
‘MePe 48,49 R )
-SwaraJ MOtors v. quan r-’111:55,. “IP 1968 Kel , 313,

30, Mad dan. Mohwn Dutt.mGokul Das 107 .M. L A 563 574
PFuran’ Toli v, Govinda Ram 15 C.% L.,R, 39,

31, Harper and James: Law Of Torts.'1304(yoj,2)
32. (1956 ) A.C. 105. . i
33. AIR (1959) Mad, 369, 371,



The past loss if proved will bec awarded as
special damages. The calculation cof 1oss of earning
down to trial is not free from difficulties, It is
easier in cases of salaried person or other cateégo- -
ries of wage earnéps but difficulty-arises in case of
self employed and professional men, The courts have
to take into account the fiictuatlons and ups downs
in trade or profession,

- The future pecunlary loss whether it is loss of
earning capac1ty 0r ‘expenses to :be.incurred in future
can not be assessed in absolute term,. The future
or prospectlve loss is awarded as a part of general
damages, In regard to calculaticn of prospective loss,
Ramaswami, J, in the above mentioned case has pointed
out that in case of such a loss plaintiff is not to
be awarded his annual earnings multiplied by the
number 04 years for twhich he could be expected to have
worked, 1f he had not been injured, Becatise "a simple
calculaticn of this sort will 1gnore many contingencies
which- would or might operate to reduce the plalnt1ff‘
future earnings and 8c would meah that the plaintif
would get nore than full compensatlon for his loss.“

Thus all futute chances of life are to be taken
into cons1derat10h and where the expectancy of Yife
is reduced die ta the injury caused to the plaintiffj
he is entitled to retovor fe¥ prospgetive loss tc the
extent of his shbrtened 1ife and not for full normal
period of 11fe.35 Thus the damages on’ this ccunt will
only be an estlmate¢ bften a vety rough. estlmate,36
of the present value of the prospective 1bss §7'But

adih

34, AIR 1959 Mad, 369,571
.35, Harris'v. Brights Asphalt Contractors (1953) 1
’ - AL} ER 395

Oliver vs Ashman (1?61) 3 A11 ER 323

36, . PerLord Reid in British Trensport Commlss1on Ve
Gourley (1956) A.C., 105.

37, Swaraj Motors v, Raman Pillai AIR (19608)
Kel., 315.320




the amount tc be recovered under this item is not
subject to any reduction on the ground that the
injured party has a private ingome or that he will
receive some benefits like insurance,38 ‘ The fact’
that plaintiff was not earning cr has no earning
capacity (as in case of child) does not preclude him
from claiming damages under this head if there is an
impairment of his earning capecity,39 1In such a case
it should be censidered what a perséﬁ'hav1na phe _
particular qualifications would, in the erviormment
in which he was situated at the time ¢f injury be
able tc earn and then award a 'sum as the court think
best having in .view all the uncertainties of .the

1i fe,40

Winfield has complained about this practice
of breaketing the future loss »f eerning with pain
and suffering which rendered the law of damages ,
impossible for any intelligent treatment,41l’ Again
what plaintiff will get on this count can not be the
exact amount lcst as a consequences of the wrong.
The theory that for all pecuniary loss plaintiff
is entitled to full compensation is difficult to
reconcile with this technique of splitting some
items of pecuﬁ&ary loss under the special damages
while other under general damages, A plaintiff nct
satisfied with the award of damages for past and
future pecuniary loss will have no chance .in appeal
of claiming a rise in the amount -awarded by the
court as he would never know as to how fuch compen-
sation was awarded for prospective loss. In view of
these short-comings Prof, Street has suggested
actuarial computatlom which can provide a considerable.
measure of precision ih calculating damghes for lose
of carning, He urges that actuarial evidence in
personal injury litigation should become a.standard
procedure, 42

30, En England half of the value of certain benefit.
accordlng tc the plaintiff under National Insu-
rance Acts is to be taken intc consideration
while commuting the damages,

39, Jone v, Rlchard (1955\1 W.L.R, 444,458 .
40, Brokleband Ltd, ‘v: ‘Noor:jghmed .AIR 1938 Cal, 1&4'*

Shrece Ram v, Delhi ET Ltd, Co. AIR (1919) Lah,
213.

41, Winfield: Law of Tort 776,
42, Street: Principle of Law of Damages p, 137,




Non-Recunigry loss

In regard to nonupecunlar33 loss which does
not admit..of assessment by arthmetical calculations,
it has been emphasised in ‘a number, of decisions,44
the plaintiff should be awarded Ia;r and. reasongbleg
compensation and such compensaticn is to be asseSsed
in the 1light of previous awards in respect of :
comparable damage,45 The principle 6f hav1ng regard
to comparable cases although settlecd as accepted .
practice earlier was fcormulated for the first time
by Birkett, L.J,.,, in Rrid v, _Cocking and Sons Ltd, 46
In Rushtcn v, - ‘National Coal47 the .same learned .
Judge brought out the point that a sceial.: element
is involved in the valuation:

"I still think, that it i$, the most:useful
thing to look at comnarable cases to See
what cther minds have done, and so té
gather the general concenSus of op1n1on ad
to the amournt which a man in a certain
state of soc1ety ought to heé .awarded®y

This prlnc:ple was apntoved b% the House of Loxrds
in H., West to Sons Ltd, Shepliardfd0and alsc by. the .
Fon

Privy Council in Singh O{ Toonﬁ ‘Omnibus CC‘QWQ‘49
In the latter case (an appeal Trom Simdaoore

pointed out by Lord Morris that the comparisbon shouid
with case'’in same jurisdiction or in'a neighbouring
locality where similar social econcmic and industrial

43, Munkman, O,cit, describes non-pecuniary loss
as personal loss, .

44, Monarch Steam Ship Co, v. Karlshomns Oljefabrikar
(1949) AC 196; Admiratly Comms, v, Susauenhanna
(owners) 1926 a,C. 655, Manley v, Rugby Fortland
Cement €o, 1952 CA No,206; Crawford v, Erection”
Co.Ltd., (1953)CA No,254; Lushtcn v, “latlonal
Coal Board (1953)1 All,%,0,314; fritish Transport
Commission v, Gourley(1956) AC 108,

45, Per Ramaswami, 7J,.

46, (1951 2 T.L.R. 1260,
47, (1951) 1 All Er 314,317
48, (1964) a.C. 326,

49, (1964) All ER 925 P, C,



conditions exist', The principle that the courts
should-be guided by previous awards in respect of
comparable case by and large has - become an accepted
practlce in personal injuring 11tigat10ns in India,50

L But this techn1que of comparision of awards in
gases. .of non pecuniary loss has one serious drawback,
Bamaqes are awarded for such varicd items 1like pain
and_suffering including mental pain and anguish dimi-

nished caracity of work.loss of amenities of life. A
uscful comparision of one cas¢ with another can only
be made if like can really be compared with 1ike,S1
For the purpose of comparision the data on above
variable must be precisely available tc the .Court, With
the eXcept1on of loss of -expectation of 1ife, the

court mdkes lump sum award for all the  above mentioned
itemised heads of damage. This make it impossible to
know as to how much amount the judge has in his mind
at the time of awarding the damages. Thus how can in
abSence ‘of precise. fnformation a realistic comp1r1s1on
can be made between ‘¢ase’s 1nv01v1n0 different k]ndsi
oﬂ.anjuries ~Again theté court ‘may be called upon

to assess damages for a pecuéiﬂr type of injury as

1t hapUened in Wise v. Kaye where the plaintiff
Wasfa young woman rendered unconscious from by the’
‘accident and whc was still unconscious at the hearing
of the appeal three and a half year latter, her

life being described as the "living death,"” The remar-
kable fact ahout . this case is that' it 1solates the
actual physical injuries from the DhjS&C“l pain and
faental -anguish, Cases of sueh’ type may come before
th'e- Courts which are incapable of comparison with any
‘brevious case. Therefore a sound basis for . the assess-
ment on non pecun1ary loss _has: t0.:be evolved,. In his
dLSSentlng Judgment: in a Vi se v K a3 e,53 Dlplock L.J.
said that oniy- p0551b1e yardst:ck in such case was

loss of pleasSure or happiness, suf fered by the plaintiff,
He maintaincd that process of compatindng aWardS doeq

50, Gwalior N,I. Transport v, /AIR 1955 M;B.
- State of Madras v, J. Appeduari AIE(1959)315 -
Ganpathi Bhatta v, State cf Mysore AIR 196C Mys,
222; 8waraj] Motors v. Raman Tillai AIR 1960
Kel, 315,
51, Winfield: Law of Tert, 779,
52, - (1962) 1 QB 368,
53, ibid,




not "result in any actual figure in money.,... unless
one postulate a. right figure,,_ for some partlcular
kind of injury; wh1ch"can be used as the datum in.the
proportion sum, No punoly log1ca1 process can
enable one to arrive at the dafum; it must.be found.
empirically ™

- The rule of loss of pleasure or lpappiness suggese
ted by Diplock L.,J, was, reJected by the Fouse of Lords
in West & Sons Ltd, v, Shephard, 54" There is a need for
consistency in the award d of damages personal injury
litigation and to a great extent conSsistency can be
achieved.if the judges. can. be_pursuaded to apportion
the total sum awarded between the various heads of
damages and to set cut the factors which they take into
consideration, This will alsp help the appeallate
ccurt to determine the reasonableness in award of
.damages by the trial Court,

E&ev1ous awards in comparable cases can not be
treated as a basis for assessment of damaces. they,.
are merely tools which can pid the courts in
arriving at a fair and reaSOnablp anount of compen«
sation while f0110w1ng the prev1ous awards courts
have to take into consideration the relative purchasing
.power--of the rupee whith has diminished in recent
times.55 The reported decisions indicate that faitly
substantial amounts have been awWwarded under the head
of General damages in India, 56

54, (1963) 2 W.L,Rk, 1359,

55.  Ganapathi v, State of Mysore AIR 1960 Mys, 222,

56, Sorabjl Harmousji v, Jamshedji, 21 I,C. 705, where
%,10,000 were granted' cnr orat1on of Calcutta v,
Andersog, I,1.k.10 Cal,44 :500Y, Kessujce v,
G.I,P.Ry,.,0 Bom.L.R.(k.GOQ)' Sr1 Ram V. Delhi
Electric Tramway, etc., Co, (s, 4,000); States of
‘Madras; v,~James Appadurai,. 4,I. R,1959 Mad, 359
(i3, 10, 000) Vinayaja Mudaliar v, Parthasarath1,45
" I.C., 556(m 6000 awarded); Manindranath v, Madhurad Se
AT, R.1946 tal., 175, (h.s 000 for pain and. :
sufferlng). Ganapﬁthl V. State of Mysore,A,I,T,
11960 Mys,2227 (5,6,000); Hazarilal v, Lokshman(19609
M., LT, (notes)1841 ®s,3,0007,

B. Girdharllal v, Rattan Chand AIR 1967 M,D,40(in an
action for assult an award of 13,3000 was affirmed);
Behari Lal v, Md., Qurban AIR 1964 Pat, 372 (award of
35,3000 was made but appeal Was dismissed under
limitation Act.; Swaraj Motors v, Raman Pillai AIR
(1968) Kel.315(the award of I5,25,000 as general
damages was con51dered moderate but plaintiff

vould not recover -as -the -claim was time barred,




R . ':57}:
Since the decision in Flipt v, Lovell :it has

been well established that damages for:.loss -of expec-
tation of life can be elaimed as a separate:head which
had hitherto beéen only a subJect1ve elements in awarding
‘damages for pain and suffering, In Rose v, Rofﬂgghe
House of Lords put the seal of approval on Flimt'v
Lovel, _-Rose v, Ford was fought under survival statute
and the House of “Lord held that damcges under this
head can be claimed by the representative of the
deceased person, This«led to tremendous 1atigation and
heavy awards, often conflicting, under this head, The
position was again sorrected by the House of Lord in
Benham v, Gambling where the award of £1200 was
reduced:t0i2200 in respect of a child of two yeard old}-
It was laid down inthis case that 'the thing to be
valued is notithe prospect of length- -of days but the’
prospect of a predominantly happy life. "61 pBenham Ve
Gambling was supposed to have set a standard,.a convefi«
tional figure in the region of £200 under this head,
This i considered to be most notable example of .
judicial legislation in ‘recent .years and which hat had
an gffect upon the subsequent nwards. Subsequent .
awards have increased the amount in view cf the depre~
ciation én«the value of pound 62.. In H, West and Son' V..
hephard the House of Lord. accepted that quantam of
damages in-tlaim by living plaintiff is not different.
from claims by representative of deceased person,
Lord Reid said:

59.

"It is now a rule of law that if a.man-is cut

off in‘the.prime of life, thenm no matter how

bright-his prespects only-a-conventional sum”

of £50C cr so ‘can  be.awarded in respect of

his Lost years.“'

Recently the House of L"rd 1n~Naonr V. York sh1re
Electiicity Board reverse ‘the ‘judgment ™ of fhe Court
of Appeal where a majority had awarded £1000 wunder this
head apd restord the award.of £500 An: 1nterest1ng . -
featureGf this case is found in LOrd bevilin's: sqggestlon
that "this head. of damage sheuld be. abGllShed and. re-
placed by :a short: Act ef Parliafient, f1x1ng a suitable-
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sum which g wrcng—doer whose act has caused death
should pay into the estate of the deceased," 65 1t
may be noted that in cases arising in India under
this head no specific awards appears to have been
fixed, 1In cases which arise under the Fatal Accident
Act often the expeatation of life,of the deceased
having regard to his age bodily health and habits

and the possibility of premature death is one of the
relevant consideration in gssessment of damages,

In a recent case®? invelving personal injury the
Kerala High Court considered, the shortening of 1ife
as an item forming part of gencral demages, It would
not be desirable if the Indian Courts follow the
‘English practice and fix a conventlnnal sum for this
head of damages or any: other |

Slnce Indian Courts do not generally make a
separate award for this bead, it is not possible to
find out whether the amcunts awarded under thigs item
are fair and reasonable or unduly excessive, In so
far as expectancy of life is concerned the courts in.
India do net take assistance of mortality tables or
ahuity tables, The question of determination of
expectancy of life is considered as an estimate or
‘to §0me_extent-conjecture.6B

that assessment of ddmages is a very dlfflcult task
and is full of complexities, The Judges faco dilemma
when they are called upon the evaluate and measure the
imponderables, Thety task is no casier even when they
have to assess compensatlon for. pecuniary loss, 1In
the course of time some princlples have emerged in
this branch of law, The Courts speak in terms of
formula for measuting damages but it appear that they
hesitate to apply these formula in every case,
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A study of Indian cases cn the point will dis-«
close that the judicial thinking is in line with the
observation of Lord Wright gg Davies v, Powell Duffryn
Association Collieries Ltd, that "there is generally
so mucliroom for individual ch01ce that the assessment
of damages is more like the exercise of discretion
than an ordinary act of decision,"” Once the Courts
conform to the standard' of the past this con51dered is:
enouth, The Courts$ rearly indicate in thelr Jjudgment
a detail analy81s of factors which were! in ‘their mind
at the time of awarding compensation, The system of lump
sum award save their decision from a close scrut1ny.
The present. difficulties and shortcoming of the
assessment technlques in personal injury cases can not
be removed even,if a comprehens1ve secial insurance
scheme is introduce in India. The Courts still be

called upon to perform the function of the loss
distribution in the scciety, 'The process of assessment
of damages involves much judlc1al di sgretion, ~ As the.
vital interests of the society are involved in this,
process it may legitimately demand that the dlscretlon
should be exercised to the best of its advantage,
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