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The i mpact  of  modern c i v i l i z a t i o n  wi t h  a l l  i t s  
u l t r a  hazardous a c t i v i t i e s  upon t he l i v e s  o f  the humgti 
bei ng has been t remendous, -  The i n c r e a s i n g  c o m p l e x i t i e s  
o f  the modern l i f e  in t h i s  mac hi ne - ag e  have creat ed,  
i nnumerabl e r i s k s  t o human l i f e ,  ^lersdh and propert y*
The magni t ude of  t h e s e  r i s k s  i s  d i f f i c u l t  t o s p e l l  ou t ,  
I n d u s t r i a l i z a t i o n ,  u r b a n i z a t i o n  and r i s e  in t he f a c t  
moring t r a f f i c  have r e s u l t e d  in a ' h e a v y  l o s s  of  l i f 0>  
l imb and damage, to p r o p e r t y r - - A  d i r e c t • cost ,  to,-^hdi-vi ’dual  
c o n s i s t s  in l o s s  of  ear ni ng  duri ng d i s a b i l i t y ,  l o s s  t o  
p r o pe r t y ,  f u n e r a l  expehses,  and t he l i k e  w h i l e  i n d i r e c t l y
s o c i e t y  s u f f e r s  t he - . l o s s  of  t he  s e r v i c e s  o.f t hos e  *- .....
k i l l e d  or i n j u r i e d *  To hifeist'th« se'  si  t u a t  1 oh s- our bnsi b  
problem i s  t o  pr ov i de  a f &i r  and. e q u i t a b l e  bompett s a t i  oh • 
t o  t he  v i c t i m  who can i l l  a f f o r d  t he  l o s s  ahd t o  t a ke  
p r e v e n t i v e  measure t o mi ni mi se tHese h a z a r d s ^’! Thi s  
paper i s  l i m i t e d  in i t s  scope to tHe f i r s t  as pe c t  of  
t he problem o nl y ,  v i z j  t he  d i s t r i b u t i o n  of  l o s s  in t he  
s o c i e t y - a  f u n c t i o n  whi c h,  to a g r e a t  e x t e n t  concerns  
t h e  law of  t oi rt s .  T r a d i t i o n a l l y  t o r t  law t a ke s ;  account  
o f  a l l  such c a s e s  where ah i n j u r y  t o  person or damage 
t o  propert y i s  caused or an i n t e r f e r e n c e  i n c e r t a i n  
l e g a l l y  r e c o g n i s e d  i n t e r e s t  i s  made. But t h e  c ourse  
of  t o r t  law i s  s e l e c t i v e  one.  I t  i s o l a t e s  c e r t a i n  
harmful  cons eque nces  f o r  which i t  i s  prepared to  
hol d t he  wrong- doer  r e s p o n s i b l e  and p r o v i de s  remedy by 
way of  an award of  damages t o  t he  i n j u r e d  p a r t y .  The

* L e c t u r e r ,  F a c u l t y  of  Law, A l i g a r h  Muslim U n i v e r s i t y ,
A l i g a r h .

1 ,  Hasan, S . M , i  Tort  Law of  l i a b i l i t y  f o r  personal
Inj uri  es .
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ques t i on as t o how much compensation the i n j u r e d  party  
i s  e n t i t l e d  t o r e c ov e r  f or  a l e g a l l y  r e c o g n i s e d  dam?iget 
b r i n g s  t he c o u r t s  i n t o  i nsurmount abl e  d i f f i c u l t i e s ,
"No body know what i s  t h e  r i g h t  sum o f  damages in any 
p a r t i c u l a r  c a s e ,  and no two c a s e s  are a l i k e , ”2 The 
el ement s  t o be taken i n t o  account  in any g i v e n  cas e  
va r y  so i n f i n i t e l y  from ot her c a s e s  t h a t  t h e r e  can be 
no f i x e d  and u n a l t e r a b l e  st andard f or a s s e s s i n g  the  
damages, 3 The c a s e s  i n v o l v i n g  personal  I n j u r i e s  
add more c o m p l e x i t i e s ,  t o  t he problem of  a s se ss ment .
Here t h e  c our t  i s  c a l l e d  upon t o  measure in tnonetary 
terms a l<^ss which has no monetary dimcrisi ons ' The 
i t ems l i k e  pain and s u f f e r i n g ,  of  exac t  measurement  
or a r t h o e t i c a T  c a l c u l a t i o n s o f t e n  l e a d  t o  awards  
t h a t  i n v o l v e  some el ement  of  a r b i t r a r i n e s s  because they  
depend on a good deal  of  gues s  work or c o n j e c t u r o . 5  
But t he f a c t  t hat  a s s e s s me n t ’ cannot be made wi t h  
mat hemat i cal  ac c ur ac y  can not  be a reason f or  d e p r i v i n g  
t h e  i n j u r e d  part y of  compen sat  i on ,6 T h e r e f o r e ,  on the  
b a s i s  of  e x p e r i e n c e  and a d m i n i s t r a t i v e  expe di e nc y the  
court s , . have worked out c e r t a i n  l e g a l  r u l e s  which aim

2 .  Wald on mv. War O f f i c e  ■ (1956)  - I . W. L. R.  5 1  54 per
S i n g l e t o n ,  L . J .  ;

3* Bi r d  V, Cocki ng and son s Lt d,  ( l95 1) 2 T . L . R ,
1260; Rushton v.  Na t i o n a l  Coal  Boai?d (1953') 1 
A l l  ER31'4, 316;  Lord Hal'sbury poi nt ed out t h a t
*lthe whol e r eg i on of  i n q u i r y  i n t o  damages i s  
one of extreme d i f f i c u l t y .  You very o f t e n cannot  
evdn l a y  down any p r i n c i p l e  upon which you can 
g i v e  damage s , " '  The Median a, (1900) A.C.  1 1 3 . 1 1 6 , '

4,  T i e  Median a (1900) AC 113^,116;
(T) here i s  no y a r d s t i c k  by which t he c our t  can 
meiasure t h e  amount t o be awarded f or  oai.n and ' 
s u f f e r i n g  or e ns ur i ng di sabi  l i t y  , " per' fe'odda.rd,
L,J;, The Ceramic (owners) v,  ThTe T e s t  bank (owners)  
(19,425I Al l  E.R.  2 8 1 ,

5 ,  Grand Trunk Rl y Co, v,  Jenni ngs  ( 1 8 8 8 ) 1 3 , A.C,
800;: Go bald: Motor S^ervice v,  Veluswami (1962)  1
S,C;.R. . 929.  940 .
fi an. Pat hi v.  S t a t e  of. Tladras’ (New' My sore)  AIR 
i960 My s, 222,. 225;  D. Ba l k r i  shna' v,  S a d a s l v a r  aj u
AIR. I960 Mys. 105,  1 1 0,

, . . i

6 ,  Sat y awat i  Devi v.  Union of  I ndi a  AIB. 19.67. Oel hi -
98 per Kapoor,  J,



at s t a b i l i t y ' a n d  to.  socie e x t e n t  uni formity. ' . in t he  
awards,  -The problem o f ; a s s e s s i n g  damages in personal  
i n j u r y  c a s e s  i s  not merel y of  evp. l i iat ing a p h y s i c a l  
hurt i i ' i ri  a b s o l u t e  tormst  but  f o r  t he  p r d t e q t i o n  of  t he  
i n d i v i d u a l  who has r e c ^ v e d  t he in'j'ury,*^ T h e r e f o r e  
f o r  t he  purpose o f  produci ng .a r e a s o n a b l e  r e s u l t  a 
compromise betv;een t h e a r i t i c a l  compensat i on and p r g c t i c a t  
b i l i t y  i s  necessary; .  The problem i s  not merel y l i m i t e d  
t o t he  c o n s i d e r a t i o n  o f  f a c t o r s  l i k e  br e a ki ng  o'f bones  
or t he l o s s  of  h e a l t h  but  t he  whole matter^ r e q u i r e s  a 
keen i n d e r s t a n d i n g  of  s o c i a l  r e s p o n s i b i l i t i e s .  G e n e r a l l y  
s peaki ng t he bul k of  I ndi an d e c i s i o n s  on as-sessment of '  
damages have j u s t  r e i t e r a t e d  t he Eng l i s h  p r i n c i p l e s  ' 
on t he s u b j e c t  or Ijave purport ed t o  appl y  t h e  l anguage  
o f  previ,0‘U s 'depi' î^on s.  The p r i n c i p l e s  enun.ci at ed rin 
Eng l i s h d e c i s i o n  shoulfd be a p p l i e d  i n . I n d i a n  c a s e s  
wi t h utmost- c a r e  as', therei  e x i s t -  t ot ' al , l y\ di  f  f  er ent  
economic c i r c u ms t a nc e s ,  i n  t he two' c o u n t r y , 8 Di s s a t i s * -  
f i e d  wi t h  t he  e x i s t i n g  t e c hni  ques'  o f  l o s s  d i s t r i b u t i o n '  
f u n c t i o n  of  thb t o r t  l aw,  some w r i t e r s  have suggest ed  
t h a t  a system of  corijprehensive s o c i a l  i n s u r a n c e  be'  
i n t r o d u c e d  SO- t hat  unne ces sar y  burden m^y-trot be thrown 
e n t i r e l y  on one indiyi ,dua-l  or eri t f jrprise but  the burtfen 
i s  shared by a l l  membets, of  t he s o c i e t y , ^  , In l i e u  of  
f a u l t  as t h e  premi se of  l i a b i l i t y  in personal,  i n j u r y  
t h e  law shoul d become more h.os pi.t abl  to ' in sur abi l i t y  
and t h e r e  should be a R e c o n s i d e r a t i o n  of  tHe ki nd of,  
i n t e r e s t s  which are compensated and t h e  de;g.re'e o f  . 
compensat i  <̂jfi f o r  t h e  i n t e r e s t  which ard cpmpensabl el ^^'  
Even i f  such a schemG of  sQci al  i n s u r a h b e ' i  s adopted 
t h e r e  w i l l  s t i l l  remain much scope f b r ' t h e  t o r t  law - 
f o r  a d j u d i c a t i o n  of  c a s e s  and d e t e r mi n a t i  on ’ of  compen­
s a t i o n  in personal  irtj i i ty l i t i g a t i o n s , '  An a^ t̂ehipt i s

7 *  M i l l e r  J S e l e c t e d  E s s a y s  on Tol*ts  ’’ A s s e s s m e n t  o f
Damages in personal  I n j u r y  A c t i o n s ” p , l 8 9 ,

8* S t a t e  o f  Madrag V* Ji Appadurai  AIR 1959 Mad.
35^ 79*

9i  W*G, Fri  edmann tSoci  al  I ns ur anc e and t he  P r i n c i p l e
o f  Tort  l i a b i l i t y  63 Harvard L,R.  241 ^1 949) ,  
Harper and James,  The Law o f  T o r t s j V o l , 2 .  
Chap, 13{

10,  J e f f e :  Damages f o r  Personal  I n j u r y :  The Impact
of  I ns ur a nc e ,  18 Law and Contemp,  Proj)
219 ( 1 9 5 3 ) .

1 1 ,  i b i d  p, 235,
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made in t h i s  paper to survey t he v a r i ous  t e c hni qu e s  
adopt ed by t he  Cour t s  in I ndi a  in r e s p e c t  of  a s se ss ment .  
The scope of  t h i g . p a p ^ r  i s  l i mi t e d  t o  personal  i nj i i r y  
l i t i g a t i o n  as t he r e  e x i s t  f a i r l y  s e t t l e d  r u l e s  of  
assessment  of  damages in ot her , a r e a s .

I I

Most of  t he .cases for. p.erscnal i n j u r i e s  ar e  
founded -upon a t o r t  such as as s a u l t  ,■' n e g l i g e n c e  and 
breach o f  s t a t u t o r y  duty the r u l e s  r e l a t i n g t o  a s s e s s ­
ment of  damages are s i mi l a r  i n al l '  t h e s e  cases' .

There has been a c o n t r o v e r s y  in t he  l e g a l  c i r c l e  
as t o  whether g o v e r n i n g  p r i n c i p l e  i s  t h a t  o f . r e s t i t u t i o  
in i nt egrum or whether t h e  p l a i n t i f f  i s  e n t i t l e d  to  
f a i r  compensat i on,  Win-rfield b e l i e v e s  th a t ' t he bn si c 
p r i n c i p l e  of  assessment  of  damages in t o r t  i s  t h a t  o f  
r e s t i t u t i o  i n . i n t e g r u m in a l l  c a s e s  e x c e pt  t he  c as e  of  
exempl ary damages,  12 T h i s  means t h a t  t he  person who 
has b e e n ‘ irij urod by t h e  wrong of  anot her should be r e s t o r e d  
t o  t he  p o s i t i o n  in which he would have found hi ms e l f  
but  f or t he  wrongf ul  a c t .  In a c t u a l  p r a c t i c e ,  in 
c as e  of ' t ' or t s .  i n v o l v i n g  and person'al  i n j u r y  c as es  
sometimes -  t h i s  cannot be done,  13 So Pol l oc. kl 4 t a k e s  
t h e  p o s i t i o n  t h a t  compensation and' not r e s t i t u t i o n  i s  
t he proper t  eWt, Most of  t he  w r i t e r s  on t he  s u b j e c t  
support  t h i s  l a t t e r  Thi s  vi ew i s  nrobabl y more
t r u e  in personal  i n j u r y  c a s e s i n  f a c t  6S w e l l  j i s

12,  Wi n f i e l d :  Law of  Tort  7 t h Ed, p, 7 7 5 ;  Also S t r e e t ,  
P r i n c i p l e  of  Law o f  Damages p . 3; In Li esbcsh  
( Dredger)  v ,  Edison S . S . (1933) A. C. 449;  463 Lord 
Wright d e s c r i b e d  t he p r i n c i p l e  o f  r e s t i t u t i o  in 
i ntegrum as " t h e  dominant r u l e  of  Law” , " Subs i - .  
d i a r y  r u l e s  can b e - j u s t i f i e d  i f  t hey g i v e  e f f e c t  
t o  th'at r u l e , ”

1 3,  C. ’f ,  The remarks of  Vi s c ount  Dunedin in Admi ral t y  
Commi s si oner v^.S. S . Va l e r i  a ( I 92g)  2 ,\,G, 242, 248  
" i f  by s'omebody's f a u l t  I Toose sny l e g  and am 
paid^ damages,,  .can anyone in his^ sense's Say I 
have . hadV rciSt i t u t i  on i n integrum?*'

14,  RJi l ock. . o0 T o r t s  (15 Ed) p , 140*
15,  Me Corftiick, Damages 520,  I 3 7 ( l 9 3 5 ) ;  1 Sedgwi ck,  , , f.

Damages S,  29;  Munkmanj Damages f o r  IPerbo^ai I n j u r i e s  
and death.,  (3rd Ed) pp. I t'S,  Munkman Isolds'th.Q 
o p i n i o n ' t h a t  r e s t i t u t i o  in i n t e g r u m ' i s  not ,a 
primary r u l e  as Prof ,  S t r e e t  b e l i e v e s ;  but i s  a 
d e r i v a t i v e  r u l e ,  t h a t  where i t  i s  i mp o s s i b l e  t o  
r e s t o r e  s t a t u s  quo, e , g ,  by r e p a i r s  to a c h a t t e l ,
t he c o s t  of  t h a t  r e s t o r a t i o n  i s  t he measure of  
comnen Sa-ti on,
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t h e o r y ,  Thd p r i n c i p l e s  o f  exempl ar y  damages and 
nomi nal  damages which r e s t  on d i f f e r e n t  f o o t i n g  play 
an i n s i g n i f i c a n t  part  in t h i s  a r e a s  I ndi a n  
d e c i s i o n s  p r e s e n t  a P i c t u r e  o f  compromi se between  
t h e s e  tV7o p r i n c i p l e s  o f  assessment ^ 18 Where danfege 
t o  p r o p e r t y  i s  t h e  b a s i s  of  a c t i o n ,  t h e  c o u r t s  have  
invoiced t he d o c t r i n e  o f  r e s t i t u t i o  i n i n t e g r u m l ^  
but  t h i s -  p r i n c i p l e  can not  be a p p l i e d  t o  personal -  
i n j u r y  b a s e s  as t h e r e  can be no r e s t i t u t i o n  f or  
i t e ms  l i k e ; p a i n  and s u f f e r i n g  or l o s s  o f  l i mb .  The 
t r e n d  i n Engl and and o t h e r  common law j u r i s d i c t i o n s  
i s  v e e r i n g  t o wa r ds  t h e  r e c o g n i t i o n  of  f a i r  comnensa-  
t i o n  as t h e  b a s i c  purpose of  t h e  lav; of  damages in 
p e r s o n a l  i n j  ury l i t i g ^ t i  orls.^O lin -Br i t i  sh Tran s port, 
Commi s si  on v* Gour 1 Lprd Goddard,  s ai TT

"Damages whi ch have t o  be pai d f o r  per sonal  
i n j u r i e s  are not  p u n i t i v e ,  s t i l l  l e s s  are t he y  
a r e wa r d .  They are s i mpl y  c o m o e n s a t i o n . , ^

A s i m i l a r  o b s e r v a t i o n  has been made by Lawson J , ,  
i n  Goo per v .  F i r t h  Brown L t d ;^^

' •It  seems t c  be t h a t  t he  o b j e c t  o f  damages is.,  
t o  c ompens at e  t h e  p l a i n t i f f  f o r  what he had 
l o s t i

16

l 6 ,  -Harper and James:  Op c i t ,  ,p.p. 1 3 0 0 - 1 3 0 1 ,
17;, The c o u r t s  in I n d i a  g e n e r a l l y  do ;iiot" f a v o u r

t ‘he award o f  ekfempalary damages.  The C a l c u t t a '  
and A l l a h a b a d  High C o u r t s  have in some c a s e s  
awarded such damages w h e r e - t h e  d e f e n d a n t s ^  
c onduc t  was d i s h o n e s t ,  o u t r a g e o u s  or s c a n d a l o i l s * 
See C.  Kameshtwara. R-aĜ j ;Law 6T N e g l i g e n c e  p. ' M6

, (1966).^ ‘
l O, .  . Salmond a l s o  -attach©:S- im' portance t o  bot h of  

t ri ese p r i n c i  p i e s  a.s each o f  them has,  i t  ŝ  own 
j roper s phe r e  o f - p p e r , a t i  ori* i Salhiong on ■'•orts 
; i 2t h E d ) p . 3 l 2 , -

1 9,  til on e l  Edwards v.  S t a t e  o f  W. Bene; al  : AIR'
■n%7>.  C a l .  , !191.  , • ,

2 0,  ---4 Re s t a t e me n t  o f  T o r t s  S . 9 0 1 ;  Fl e mi n g ,  Law of
T o r t ,  (2nd Ed. )  2 0 4 - 2 1 1 .

2 1 ,  ( 1 9 5 6 )  A . a .  105 at  p. 208,
2 2 ,  ( 1 963 )  I . W.  L.ir,  41 0.
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I t  a p p e a r s  f r o m t h e  s t u d y  o f  E n g l i s h  and I n d i a n  d e c i s i o n s  
t h a t  c o r d i n a l  p r i n c i p l e  r s  t h a t  t h e  p l a i n t i f f  s h o u l d  
g e t  f u l l ,  f a i r  and r e a s o n a b l e  o o m p e n s a t i o n ,

I I I

In regar-d o f  t h e  m e a s u r e m e n t  c f  d a m a g e s  t he  
c o u r t s  h a v e  d e v e l o p e d  c e r t a i n  p r i n c i p i e s  r e g u l a t i n g ,  
r e c o v e r a b l e  h e a d s  o f  damages,  Mr, J u s t i c e  N'aik o f  
t h e  Madhya P r a d es h  Hi gh C o u r t  h a s  v e r y  c l e a r l y  p r e s e n ­
t e d  V a r i o u s  Heads o f  r e c o v e r a b l e - damage i n  a r e c e n t  
c a s e , 2 4  He s a y s :  .

" D a m a g e s  are of  two ki nd;  g e n e r a l  and s p c c i a l .  General  
damages arc non p e c u ni a r y  l o s s e s  which can not  be c a l ­
c u l a t e d  in t erms o f  money.  Such non p e c u n i a r y  l o s s e s  
a r e  t h u s :  (a) in r e s p e c t  of  p a i n  and s u f f e r i n g  and 
t h e  shock s u f f e r e d  by t he  p i a i n t i f f , , , , (b) l o s s  of  

a me n i t i e s  of  l i f e ,  such as p l a i n t i f f  s u f f e r s  by reduped  
enj oy me nt ' of  1- i fe due.-to damages- cau sed, by t he  a s s a u l t  
and vfhich may - apa r t  from any m a t e r i a l  or p e c u ni a r y  ^
10 s s ,* be ended upon t h e  l o s s  of  a n e n i t i e s ,  (c) l o s s  
o f  e x p e c t a t i o n  of  l i f e  Cd) i n c o n v e n i e n c e s  ^^nd di s c o m­
f o r t ;  and (d) exampl ary damages where,  t he  c onduc t  of,  
t he  d e f e n d a n t  had been so o u t r a g e o ns  or s c a n d a l o u s  , 
t h a t  more p u n i t i v e  dama g e s  need be awarded a g a i n s t  
him i n f a v o u r  o f - t h e  p l a i n t i f f . .

On t h e  o t h e r  hand s p e c i a l  d a ma g e s  a t e '  such  
d a ma g e s  vjl iich c d n ' b e - c o - m o u t  ed i n  , term's ;  o f  m ' b n e y , ’ In,  
r e g a r d  t o  such p e c u n i a r y  l o s s  t h e  p l a i n t i f f  i s  
e n t i t l e d  t o  r e c o v e r ,

( a )  E x p e n c o s  w h i c h  he wa s  c a l l e d  upon r e a s o n  ably- ,  t  o 
i n c u r  f o r  m e d i c a l  t r e a t m e n t ,  n u r s i n g ,  s p e c i a l  m e d i c a l ,  
i m p r o v e m e n t s  or  r e c o n s t r u c t i o n  ^ c a r r i ed '  o u t ’ i n  h i s  
h o u s e  as a c o n s e q u e n c e  o f  h i s  i n j u r i ' e S , '  e x t r a  d o m e s t i c

2 3 ,  J u s t  t o  quot e f ew:
F a i r V. London and Morth Western R a i l  C o . ( 1 8 6 9 ) 2 1 .  
L . T . 3 2 6 ;  phi 1 1 i ps v ,  London & Sout h Western Ra i l  
Co.  (187 9T"4 QBD 406.  Rushton v .  N a t i o n a l  Coal  
Board (195 3) I AH ER 314 Gwa l i o r  & N . I . T r a n  sport  
V. Dinkar J o s h i  AIR (1955 ) M.B .2 1 S t a t e  o f  Madras v.  
App a d u r a i , AIR ( 1 959)  Mad.369.

24* Bha i r ondi n G i r d h a r i l a l  v ,  Phulchand Ratan Chand 
AIR 1967 M.P.  48.
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h e l p  whi ch he was c a l l e d  upon t o  employ and t he l i k e ,  
under t h i s  head even t h e  e x p e n s e s  i n c u r r e d  by t he  
p l a i n t i f f  i n r e s p e c t  o f  h i s  or her s p o u s e ’ s v i s i t  t o  
h o s p i t a l  are r e c o v e r a b l e , ”

( b)  The second head under t h i s  itera. i s  " l o s s  of  
e a r n i n n s  or ot he r  p r o f i t s :  T h i s  i n c l u d e s  damages in  
r e s p e c t  c f  e a r n i n g s  or p r o f i t s  whi ch t h e  p l a i n t i f f  
had i o 8 t  as a r e s u l t  o f  h i s  i n j u r i e s  u p t o  t h e  d a t e  
of  t r i a l .

( c )  The t h i r d  head i s  ’ h a n d i c a p  in t h e  l a bour  
ma r k e t .  C o u r t s  are empowered t o  award t o p l a i n t i f f  
under t h i s  head such sum in r e s n e c t  of  p r o s p e c t i v e  l o s s  
o f e a r h i n g  as he may be found e n t i t l e d  to when a 
person s u f f e r s  minor i n j u r i e s  c a u s i n g  some permanent , 
d i s a b i l i t y  which may have no ’Permanent e f f e c t  on h i s  
e a r n i n g s  but  may s t i l l  ha n d i c a p  him iii t h e  perf ormance  
o f  h i s  p r e - a c c i d e n t  work,  such person i s  at  d i s a d v a n t a g e  
compared wi t h h i s  c o l l e a g u e s  in t he l a b o u r  market^

( d)  The l a s t  head may be m a t e r i a l  l o s s  o t h e r  thaVi 
l o s e  of  e a r ni n g  which t h e  p l a i n t i f f  s u f f e r  due t o  
wr o n g f u l  act  o f  t h e  d e f e n d a n t .  Thus i f  t h e  p l a i n t i f f  
as a Part  of  f r u i t s  o f  h i s  employment m a t e r i a l  b e n e f i t s  
o t h e r  than h i s  p e c u ni a r y  e a r n i n g s ,  f o r  axamplej.  f rbb  
board and l odgi ng- i  he i s  ' e n t i t l e d  t o  be awar*dfed by
way o f  damages t h e  p e c u ni a r y  e q u i v a l e n t  of  such m a t e r i a l  
b e n e f i t s .  S i m i l a r l y  i f  t h e r e  M  s e r i o u s  i n j u r y  or 
d i s f i g u r e m e n t  w h i c h  r e d u c e s  t,he p r o s p e c t  of  ma r r i a g e  o f  
a f e ma l e  p l a i n t i f f  such d i s f i g u r a t i o n  woul d r e p r e s e h t  
a r e a l  ma t e r i a l .  lo.ss and be t aken i i i t o  ac c ount  in 
a s s e s s i n g  damages.  * 2̂5.

The c 1 a s s i f i c a t i o n  of  g e n e r a l  and s o e c i a l  
damages and i t e m i s e d  hea- ’.s o f  damages t h e r e  under  
has been g e n e r a l l y  adopt ed by a l l  t h e  High C o u r t s  in 
I n d i a . 26 wit h r e s p e c t  t o  | ) l e a di ng s  a^d p r o o f  of  •. 
g e n e r a l  end s p e c i a l  damages d i f f e r e n t  r u l e s  p r e v a i l s ,  
Ha l s bu r y  s t a t e s  t h a t  ‘' Ge ner al  damage i s  t h e  kind of  
damage whi ch' . tho l aw presumes.  . t o/ f l ow frcra, t he

254 I bi d p»49.
26,  Shr i  Ram v,  Delhi.  , E l e c t r i  c Tramway C o , AIR 1919

L a h , 2 l 3  Vi sh n u e Pi g am be r- v ,  B . B .  and C . I , R l y . AIR
(l 92 4 ) B o m 7 ^  Gwali  or and N. I . Tr an s po r t  v ,  pin kar

J o sh i a i r  (1955 ) 214 S t a t e of  Mad'r’as v.  J . . .
AIR ( 1 9 5 9 )  • riladT35^ Bombay S . R . T . C o r p .  v *, 

Nar r ay on^ A I R ( 1 963)  Mys,  161  Swaraj  Motors v .
Raman p i l l a i  AIR ( 1968)  Ke l , ,  3 l 3 ,
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wrong c omDl a me d o f . . . ” T h e r e f o r e  g e n e r a l  damages  
or non p e c u ni a r y  l o s s  need not  be a v e r r e d  and proved 
in t h e  c o u r t  of  l a w , 28, On t he  o t h e r  handi  ever y  i tem 
o f  s p e c i o l  damages or p e c u ni a r y  l o s s  must bo s p e c i a l l y  
pl e ade d and p r o v e d , 29 But a p l a i n t i f f . i s  not  p r e c l ude d  
from r e c o v e r i n g  o r d i n a r y  damages i n , c a s e s  where he 
f a i l s  t o prove s p e c i a l  damages u n l e s s  s p e c i a l  daf^ f̂iges 
i s  t h e  g i s t  of  t h e  a c t i o n , 30 xhe r u l e  t h a t  damages  
must be c o r t a i n w h i c h  p r e v a i l s  in A m e r i c a , i s  
n e i t h e r  a p p l i c a b l G - t o  I n d i a  nor Engl and,

27

IV

i t  rt6'uld not  be p o s s i b l e  to s p e l l  out the  
v a r i o u s  m e t h o d s o f  c a l c u l a t i o n s  in r e s p e c t  of  a l l  
beads  o f  r e c o v e r a b l e  damage in a short  paper l i k e  
t h i s .  T h e r e f o r e  we have been very  s e l e c t i v e .  In 
p r i n c i p l e ,  t h e  measure of  damages f o r  p e c uni a r y  l o s s  
i s  t h e _ e x a c t  amount of  money which has beeB l o s t  or 
s pent  'as'^ c ons e que nc e  o f  t h e  i n j u r y , ,  I t  was l a i d  
down in Br i  t i sh Tr a n s p o r t Commission Vv Gour l ey
t h a t  ,so. f a r  as l o s s  of  e'ar'ni n g s  and out - of *Pacl c ' et  
expenses'  are c onc er ned t h e  inj iured par t y  shoul d be 
pl aced in t he  same f i n a n c i a l  pos i t i on. ,  so f a r  â:s 
can be done by.;an award o f  money,  as he vvould have  
been h a d ' t h e ' a c c i d e n t  n o t , happened.  T h i s  o r i n c i p l e  
ec hoes  in t h e  j.u.dgmqnt o f  Ramaswami, J . ’ in St  at e o f  
Madras v,  J.  A p p a d u r a i t^^ in t h e  f o l l o w i n g  xvords;

"In so f a r  as t he  i n j u r y  r e s u l t s  in 
a c t u a l  p e c u ni a r y  l o s s ,  past  or p r o s p e c ­
t i v e ,  t h e  ' p i a i n t i f f  shoul d be awarded 
f u l l  compensat i on f o r  t h a t  l o s s , , , . "

2 7 ,  H a l s b u r y ' s  Laws of  England 3rd e d . v o ' l , l l  p , 2 l 7 , '
28,  Ram Das v .  Raj a  A I R ' ( l 9 5 8 )  Rak, 237 Omkarnu'l v,

BanwarT Lai  AIR ( 1 962)  Daj , 1 2 7 ,
29,  Admi r a t l y  Comms, v,  S . S . S u s q u e h a n n a  ( 1 9 2 6 ) AC 655 

^hai rodi . n G i r d h a r i  Lai  v,  P.Hatan Chand AI R( l 9 6 7 )
40, ^9 . ■ “  =

-Sw.^raj Mot ors v, ’ {??iman. f ^ i l l a i ,  iVIR ‘i960 K e l , 3 l 3 ,
• — -  “  ■ ■ • K i-.-rr"" _ ♦ “T  . ■

30,  Madan.^Mohaw P u t t  ,v.Gp:kui  ' Da's . 10 H. L:  A.56'3, 5 7 4 .
ftir ahj To 1 i'  V Go vi  n'da Ram 15 C , iF. L, R. 39,

3 1 ,  Harper and J'ames: Law of  T o r t s ,  1 3 0 4 (Vo 1 , 2 )
32,  (1956)  A. C.  105.
33,  AIR Ci 959) Mad, 369,  3 7 l ,
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The past  l oss,  i f  proved w i l l  be awarded as 
s p e c i a l  damages.  The c a l c u l a t i o n  o f  l o s s  o f  ear ni ng  
down t o  t r i a l  i s  not  f r e e  from d i f f i c u l t i e s .  I t  i s  
e a s i e r  i n c a s e s  o f  s a l a r i e d  person or o t h e r  c a t e g o ­
r i e s  of  wage e a r ne r s  but  d i f f i c u l t y  a r i s e s  in c a s e  of  
S e l f  employed and p r o f e s s i o n a l  men. The c o u r t s  have  
t o  t a k e  i n t o  a c c ount  t h e  f l u c t u a t i o n s  and ups downs 
i n t r a d e  or p r o f e s s i o n ,

I
The f u t u r e  p e c u n i a r y  l o s s  v;hether i t  i s  l o s s  of  

e a r n i n g  c a p a c i t y ,  or e x pe ns e s  t o  ;be i n c u r r e d  in f u t u r e  
can not  be a s s e s s e d  in a b s o l u t e  tei*m, , The f u t u r e  
or p r o s p e c t i v e ,  l o s s  i s  awarded as a part  of  g e n e r a l  
damages’. In r e g a r d  t o  c a l c u l a t i o n  o f  p r o s p e c t i v e  l o s s t  
Ramaswami,  J ,  in t h e  above ment i oned c a s e  has poi nt ed  
out  t h a t  i n c.ase o f  such a l o s s  p l a i n t i f f  i s  not t o  
be awarded h i s  annual  e a r n i n g s  . m u l t i p l i e d  by t he  
number o f  y e a r s  f o r  which he c o u l d  be e x p e c t e d  t o  haV0 
worked,  i f  he had not  been i n j u r e d *  Becat l se "a si mpl e  
c a l c u l a t i o n  of  t h i s  s o r t  w i l l  i g n o r e  many c o n t i n g e n c i e s  
which would or mi ght  o p e r a t e  t o r e d u c e  t h e  p l a i n t i f f s  
f u t u r e  e a t n i n g s  and sc would meah t i i at  t h e  r i l a i n t i f ^ l  
woul d g e t  more than f u l i  compens at i on f o r  h; s 1 0 S s i U«4

; Th.tiS. a l l  fut . ut^ c ha nc e s  o f  l i f f e  are t o  be t'aKen 
i n t o  c o . n s i d e r a t i o h  and where t h e  e x p e c t a n c y  o f  l i f f e  
i s  reducec^ diie t o t h e  i n j u r y  caused to t he  p l a i n t i f f ^  
he i s  e n t i t l e d  td rebovoi* f»i3 p r o s p e c t i v e  l o s s  t c  t h e  
' extent  o f  h i s  shtortened l i f f e  and not  f o r  f u l l  normal  
p e r i o d  of  l i f e * ^ ^  Thus t he damages on' t h i s  count  w l l i  
o nl y  be an . estimate.* Of t en a very rough est. im.ate^36 
o f  t h e  p r e s e n t '  v.aliie o f  thfe 'pro S.pbcti ve l b ' S S , 3 j  gut

34* AIR 19B? Madi 3 6 9 , 3 t l
3 5 ,  H a r r ; s * V;  B r i g h t s  A s p h a l t  C o n t r a c t o r s (1953)  1 

AIJ- ER 3;9B'
O l i v e r  v-4 Ashman ( l 9 6 l )  3 A l l  Eli 32.3,

3 6 ,  . Per Lord Rei d in B r i t i s h  T r a n s p o r t  .Commission v ,
Go u r l e y  ( 1 956)  A. C,  1Q5,

3 7 ,  Swaraj  Motors v ,  Raman P i l l a i  AIR ( i 960)
K e l ,  3 1 5 . 3 2 0
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t h e  amount to be r e c o v e r e d  under t h i s  i t e m i s  not  
s u b j e c t  t o  any r e d u c t i o n  on t he  ground t h a t  t he  
i n j u r e d  par t y  has a p r i v a t e  i ncome or t h a t  he w i l l  
r e c e i v e  some b e n e f i t s  l i k e  i n s u r a n c e . ^ O  - The f a c t '  
t h a t  p l a i n t i f f  was not  e a r n i n g  rr has n o . e a r n i n g  
c a p a c i t y  (as in c a s e  of  c h i l d )  does not  p r e c l u d e  him 
from c l a i mi n g  damages under t h i s  head i f  t h e r e  i s  an 
i mpai rment  of  h i s  e a r n i n g  c a p a c i t y , 39 in such a c a s e  
i t  s houl d be c o n s i d e r e d  what a per sPr i ' hav i ng t he  
p a r t i c u l a r  q u a l i f i c a t i o n s  woul d,  in t h e  envi ornment  
i n which he was s i t u a t e d  at  t he  t i me c f  i n j u r y  be 
a b l e  t o  earn and then award a sum as t he c o u r t  t h i n k  
b e s t  hav i ng  i n vi ew a l l  t h e  u n c e r t a i n t i e s  of  t he
l i f e . 40

Wi nf i eLd has compl ai ned about  t h i s  p r a c t i c e  
of  br e a ke t i ' ng  t h e  f u t u r e  l o s s  of  e ? r n i n g  wi t h pain 
and s u f f e r i n g  which r ender e d t he  law o f  damages  
i m p o s s i b l e  f o r  any i n t e l l i g e n t  t r e a t m e n t , 4 l '  /igain 
what p l a i n t i f f  w i l l  g e t  on t h i s  count  can not  be t h e  
e x a c t  amount , l o s t  as a consequence' s  o f  t he vvrong.
The t h e o r y  t h a t  f o r  a l l  pe c u ni a r y  l o s s  p l a i n t i f f  
i s  e n t i t l e d  t o  f u l l  c ompe ns at i on i s  d i f f i c u l t  t o  
r e c o n c i l e  wi t h t h i s ' t e c h n i q u e  o f  s p l i t t i n g  some 
i t e ms  o f  pe c u ni a r y  l o s s  under t h e  s p e c i a l  damages  
w h i l e  ot he r  under g e n e r a l  damages.  A p l a i n t i f f  not  
s a t i s f i e d  wi t h  the award of  damages f o r  past  and 
f u t u r e  p e c u ni a r y  l o s s  w i l l  have no chanc e in appeal  
o f  c l a i m i n g  a r i s e  in t h e  amount awarded by t he  
c o u r t  as he would ne v e r  know as to how huch compen­
s a t i o n  Was awarded f o r  p r o s p e c t i v e  l o s s .  In v i e w of  
t h e s e  short - co. mi ngs  Pr of ,  S t r e e t  has s u g g e s t e d  
a c t u a r i a l  computa’.t.i on, which can p r o v i d e  a c ons i de r a bl e ;  
measure o f  p r e c i s i o n  iji c a l c u l a t i n g  damages f o r  l o s e  
o f  e a r ni n g *  He u r g e s  t h a t  a c t u a r i a l  e v i d e n c e  in 
p e r s o n a l  i n j u r y  l i t i g a t i o n  shoul d become a. s t andar d  
p r o c e d u r e . 42

30,  Bn Engl and h a l f  o f  t h e  v a l u e  o f  c e r t a i n  b e n e f i t ,  
a c c o r d i n g  t o  t h e  p l a i n t i f f  under N a t i o n a l  I n s u ­
r a nc e  Ac t s  i s  t o be t aken i n t o  c o n s i d e r a t i o n  
wh i l e  comout i ng t h e  damages,

39,  Jone v .  R i c h a rd ( 1 9 5 5 ) 1  W. L. R.  .444,450.
40,  Br o kl e band L t d . > .  'Noor : Ahme,d. ..AIR 193(3 Cal ; ' j 04? " 

Shree Ram v ,  De l h i  ET L t d.  Co.  AIR ( 1 9 1 9 )  Lah,  ' 
2 1 3 .

4 1 ,  W i n f i e l d ;  Law of  T o r t  7 7 6 ,
42,  S t r e e t ;  P r i n c i p l e  o f  Law of  Damages p, 137,
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No n - P e c u n i a r y  l o s s

43 ,
In r e g a r d  t o non- ' pecuni  ary l o s s  whi c h does

not  admit,  of  a s s e s s me nt  by a r t  hmet.i c gl- c alrcu l a t i  on s,
i t  has been, iempha si s'ed i n a number., o f  d e c i s i o n s , 44
t h e  p l a i n t i . f ' f  shoul d be awarded f a i r  and reasonabl<e
compensat i  on and such compensat i nn i s  t o be a s s e s s e d
i n t h e  l i g h t  o f  p r e v i o u s  awards i n r e s p e c t  ofj..
compar abl e  da ma g e , 45 The p r i n c i p i c " O f  h a v i n g  r e g a r d
t o  comparabl e  c a s e s  a l t h o u g h  s e t t l e d  as a c c e p t e d
p r a c t i c e  e.a-rlier was f o r mu l a t e d  f o r  t he f i r s t  t i me
by B i r k e t t ,  L * J , ,  i n B r i  d v* Qncki nq and Sons L t d .
In Ru sht cn v* N a t i o n a l  Coal/ '̂̂  th e .same l earned
j u d g e  b r o u g ht ^o ut  t h e  poi nt  t h a . t . a  s r c i  al.  el ement
i s  i n v o l v e d  i n t h e  v a l u a t i o n ;

” I s t i l l  t h i n k ,  t h a t  i t  i s , t h e  most,  u s e f u l  
t h i n g  , t o l o o k  at comnarabl e  c a S e s  t o  see  
what c t h e T  mind.s have done,  and so t o  
g a t h e r  t h e  g e n e r a l  ftoTifeen$us' O'f o p i ni o n ah 
t o  t h e  amourit whi ch a man in a c e r t a i n
s t a t e  -of s o c i e t y  ought  t o  a.v;arded**i,

This p r i n c i p l e  was a ppt ove d by t h e  House of Lords 
i n IK West t o Sons L t d . y^ S,h epHard^Q.and pi  so by- the 
P r i v y  C o u n c i l  i n '51' n ^  Toong F'cn  ̂ Omnibus .Cc^jLtt^̂ '^̂  
In t h e  l a t t e t  c a s e  appeal  from S i rt,g a po r e V i t w a S
poi nt e d out by Lord Morr i s  t h a t  t h e  Compari  s’ion sh o u ld ’ 
wi t h  c a s e ’ ' i n  same j u r i s d i c t i o n  or i n ’ a n e i g h b o u r i n g  
l o c a l i t y  where s i m i l a r  s o c i a l  economi c and i n d u s t r i a l

43,  Munkman, O . c i t ,  d e s c r i b e s  no n~pe c uni a r y  l o s s  
as per son al  l o s s ,

44,  Monarch Steam S h i p  Co. v .  Karl shnmns O l j e f a b r i k a r  
TT549) AC 196;  A d mi r a t l y  Comns. v ,  Su s ou enhann^a 
(owners)  1926 A. C,  6 5 5 ,  Man 1 ey v ,  Ruc;by P o r t l a nd 
Cement Co, 1952 CA No , 206;  Cr awf or d v .  Er e c t i or T* 
Co . Lt d « T ( 1 953) CA No, 254;  Ru sht on y.  Mati  on al  
Coal  Board ( 1 9 5 3 ) 1  A l l , E , n . 3 l 4 ;  B r i t i s h  Tr a n s p o r t  
Commi s si  on v ,  Gourl  ey (1956 ) AC 105,

45,  Per Kamaswami,  J ,
46,  ( 1 9 5 1 )  2 T . L . R .  1260,
47 ,  ( 1 9 5 1 )  1 A l l  Er 3 1 4 . 3 1 7  

(19640 A . C ,  326,
49,  (1964)  A l l  er 925 P, C,
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c o n d i t i o n s  e x i s t , ' .  The p r i n c i p l e  t h a t  t he  c o u r t s  
s houl d- i ) e  g u i d e d ' b y  p r e v i o u s  awnrds i n r e s p e c t  of  
compar abl e  c a s e  by and l a r g e  has  become an a c c e p t e d  
p r a c t i c e  in pe r s o na l  i n j u r i n g  l i t i g a t i o n s  i n I n d i a . 50

But t h i s  t e c h n i q u e  of  c ompTr i s i oh o f  awards in 
p a s e s . o f ' n o n  p e c u n i a r y  l o s s  has one s e r i o u s  drawback,  
Damaijes are awarded f or '  such v a r i e d  i t e ms  l i k e  pain 
and. s u f f e r i n g  i n c l u d i n g  ment al  Pain and angui sh d i mi ­
n i s h e d  c. Tpac i t y  o f  work, l o s s  o f  a me n i t i e s '  of  l i f e .  A 
u s e f u l  c ompa r i s i o n of  one c a s e  wi t h anot he r  can onl y  
be made i f  l i k e  can r e a l l y  be compared wi t h l i k e , 5 1  
For t h e  purpose of, c ompa r i s i on t he da t a  on above  
v a r i a b l e  must be p r e c i s e l y  a v a i l a b l e  to t h e  C o u r t ,  With 
t h e  e x c e p t i o n  of  l o s s  o f  .ex poet  a t i o n  o f  l i f e ,  t h e  
c o u r t  makes lump sura award f o r  a l l  t h e ' a b o v e  ment i oned  
i t e m i s e d  heads o f  damage.. Thi s  make i t  i m p o s s i b l e  to  
knov'j as t*o how much amount t he  j u d g e  has in h i s  mind 
at  t h e  t i me o f  awardi ng t h e  damages,  t h u s  how can in 

‘abs e nc e  of  pr ec i se f n f  o.rmat i on a r e a l i s t i c  compar'i.si on 
can, ,be made bet ween -cashes involving'^ d i f f e r e n t  ki nds ■ 
CTf;-a-n;j ;̂uri es , Aga^ t h e r e " ' c o u r t  -may be c a l l e d  upon;'
,to ass'es-.s damages f o r  a .p ecu ji^ ir  t y p e  o f  i n j u r y  as'
■ft happened in Wi se v.  K'aye. where t h e  p l a i n t i f f  
WaV' a  yoMng woman r e n d e r e d  u n c o n s c i o u s  from by t he  
a c c i d e n t  and who was s t i l l  u n c o n s c i o u s  at t h e  h e a r i n g  
of  t h e  appeal  t h r e e  and a h a l f  y e a r  l a t t e r ,  her  
l i f e  be i ng  d e s c r i b e d  as t he  " 1 i v i n g ’ d e a t h , "  The remar­
k a b l e  f a c t  about  t h i s  c a s e  i s  Jthat’ i t  i s o l a t e s  t he  
a c t u a l  p h y s i c a l  i n j u r i e s  from t h e  physdc.al  pain and 

C e n t a l  a n g u i s h .  Ca s e s  of  s'u6h' type'  may come b e f o r e  
t̂-h-e Cou r t s  which ar e  i n c a p a b l e  of  compari son wi t h any 

-i>te^i-0-us c a s e .  T h e r e f o r e  a sound b a s i s  for. th;e a s s e s s ­
ment-on non p e c u ni a r y  l o s s ,  has; to. :be ev ol  ve.dj*...:! In h i s  
di^^s-enting j  udgment; in a VJise V* Ka y e , ^^ pi pl o. ck L . J ,  

-s^i-d t h a t  on-iy- possi  b l e  y a r d s t i  ck m  such c a s e  ,was 
l o s s  o f  p l e a s u r e  or h a p p i n e s s ,  s u f f e r e d  by t h e  p l a i n t i f f .  
He ma i nt a i ne d  t h a t  pr o c e s s  o f  QOmpaorSng awards doey

5 0.  Gwa l i o r  N . I ,  T r a n s p o r t  v,  JAIR l955.
S t a t e  of  Madras v ,  J,  App,^'duari AIR ( 1 9 5 9 ) 3 1 5  
Ganpat hi  Bh a t t a  v.  S t a t e  of  Mysore AIR i960 My s.  
222; Swaraj  Motors v ,  Raman T i l l a i  AIR 1960 
K e l ,  3 1 5 ,

5 1 ,  W i n f i e l d :  Law o f  T o r t ,  7 7 9 ,
5 2 ,  ( 1 962)  1 QB 360,
5 3 ,  i b i d .
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not  " r e s u l t  in any a c t ua l  f i g u r e  in rnoneyi'*.,  unl e s s  
one p o s t u l a t e  a. r i g h t  f i g u r e , . , f o r  some p a r t i c u l a r  
kind of  i nj ury:; whi ch'"c an be used as t he datum i n . t h e  
proport i on sum. No puriei.y l o g i c a l  process  can 
e nabl e  one to a r r i v e  at t he da^um; i t  mu5t . b e  found 
e m p i r i c a l l y * ”

The r u l e  of  l o s s  of  p l e a s u r e  or toappiness s ugg es*  
t ed by Di pl oc k L , J ,  v;as, rej  e c t e d  by the HatfSe of  L'crds 
in West  & S o n s , L t d , v* Shephard, 5 4 t h e r e  i s  a need for  
c o n s i s t e n c y  in t he  award of damages personal  i n j u r y
l i  t i g a t i  on. and t o a g r e a t  e x t e n t  c o n s i s t e n c y  can be 
aichieved, i f  t h e  j u d g e s  can be. Pursuaded to apport i on  
t he t o t a l  5um awarded between t h e  v a r i o u s  heads of  
damages and t o  s6t cut t he  f a c t o r s  which t hey t ake i n t o  
c o n s i d e r a t i o n .  T h i s  w i l l  a l s p  h e l p  t he a p p e a l l a t e  
c our t  to det ermi ne the r e a s o n a b l e n e s s  in award of  
damages by t he  t r i a l  Cour t ,

Previ ous  awar.ds in comparable c a s e s  can not be 
t r e a t e d  as a b a s i s  f or assessment  o f  damages,  they, ,  
are merely t o o l s  which can pi^ t&e c o u r t s  in 
a r r i v i n g  at a f a i r  ahd r eaSonabl p amount, of  compen­
s a t i o n  wh i l e  f o l l o w i n g  t he pre.vious awards c o ur t s  
have to t ake i n t o  consi dera. t i  on t he . r e l a t i v e  purchaslrig  
power--of t h e  tu.pee which has di mi ni shed in r e c e nt  
t i m e s , 56 The r e po r t e d d e c i s i o n s  i n d i c a t e  t ha t  f a i f i y  
s u b s t a n t i a l  amounts have been awarded under the he,ad 
o f  ge ne r al  damages in I n d i a . 56

5 V  n ^ 6 3 )  2 W. L.R. 1359.
5 5 .  Gan a.pa^hi v.  S t a t e  of  Mysore AIR i960 My s. 222,
5 6 ,  Sor abj i  Harmousi 1 v,  Jams hedj i ,  2 l  I , C, .  705,  where 

E 7 107 5̂^ "  Were g r a nt e d;  C o r p o r a t i o n of  C a l c u t t a  v,  
Ander son , I . I . R . l O  C a 1 , 4 <l6 (Es ,6 ,5 0 Cl V, Kes su j ce v ,
G . 1 .  P. Ry . ,6 Bom, L . R .  (C3,60py; S r i  Ram v .  D e l h i  
E l e c t r i c  Tramway,  e t c .  C o , (Cs. 4 , 0 U W J ;  S t a t e s  o f
MadraST' . v,  J ame s A p p a d u r a i ,- A . I . R. 1959 Mad, . 369 '
(£s, 1 0, O O P yin ay a j  a Mu d a 1 i ar v .  Fart ha s ar at ii-j-, 45
I ,  C.556,(C3,6(J6^ awarded ); Man i  n dr an at h v,  Madhuradas* 
/ t , I , R. l 9 4 6  C a l .  l 7 5 ,  (R3. 5,000 f or  pain and' 
s u f f e r i n g ) ;  Gan a pat hi v .  S t g t e  of  My s o r e /A. I . R'. 
i960 My s*222'  (IPs.6 ,000) ; H a z a r i l a l  v ,  Lokshman (1960|  
M,r, L . J .  ( n o t e s n 0 4 l  (Gs.3»OQR5T;
D . g i r d h a r i l a l  v.  Ratt an Chand AIR 1967 M. P . 40 (in an 
a c t i on f o r  a s s u l t  an award of  U3. 3OOO was a f f i r me d ) ;  
Behari  Lai v.  Md, Qurban AIR 1964 Pat ,  372 (award o f

3O0O ŵ ls made but appeal  Was di s mi s s e d un'der 
l i m i t a t i o n  A c t , ;  Swaraj Motors v.  Raman P i l l a i  AIR 
(i960) K e l , 3 l 5 ( t h e  award o f T ^ 2 5 a s ” g e ne r al  
damages was con si dered moderate'  but p l a i n t i f f  
t?6uld not  r e c o v e r  as -the -cl-oim wa s ' t i me  barred.
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Si nc e the d e c i s i o n  in F l i n t ‘ v,  Love 1 1 ; i t  has 
been we l l  e s t a b l i s h e d  t h a t  damages f o r : l o s s  of  expec­
t a t i o n  of  l i f e  can be cl ai med as a ,s e pa r a t e  head which ; 
had h i t h e r t o  bfeen onl y a s u b j e c t i v e  el ement s  in awarding 
damages for pain and s u f f e r i n g .  In Rose v.  gofflr t he  
House of  Lords put the s e a l  of  approval  on F l i g ?  v,  " 
L o v e l , _ .Ro:S,e v.  Ford was f ought  under s u r v i v a l  s t a t u t e  
and the House of  -Lord hel d t ha t  damrges under. : t hi s  
head can be cl ai med by t he r e f i r e s ^ n t a t i v e  c f  t he  
deceased person.  Thi s ' - l e d  to tremendous l i t i g a t i o n  and 
heavy awards,  of t en con>fi i c t i n g , under t h i s  head.  The 
p o s i t i o n  v;;as agai n,  c o r r e c t e d  by t he House of  Lord in 
Benham v.  Gambling” where t h e ‘ award of  £1200 was 
reduced t o i £200 in r e s p e c t  of  a c h i l d ,  of  two yearS old';
I t  was l a i d  d&wn in’ t1i i s  cas e  t h a t  ’ th^ t h i n g  to be 
val ued i s  n o t •t h e ' prospect  of  l e ng t h of  days but t he  
prospect  of  a predomi nant l y happy l i f e . ”6 l  Benham y.  
Gambling was supposed t o  have set  a s t a n d a r d , . a  conven­
t i o n a l  f i g u r e  i n t he regi on of  £20Q under t h i s  head»
T h i s  i «  c ons i de r e d t o  be most n o t a b l e  example of  
j u d i c i a l  l e g i s l a t i o n  i n > e c e n t  'y ear s and which hac had 
an e f f e c t  upon t he  subsequent  awards.  Subsequent - 
awards have i n c r e a s e d  the amount in view of  t he depre­
c i a t i o n  in; the Value of  p o u n d , I n  H, West and Son' v.  . 
Shephard”  ̂ t he  House of  Lord, acc ept ed t h a t  quantam of  
damages in fclaim by' l i v i n g  p l a i n t i f f  i s  not d i f f e r e n t  
from claims'  by r e p r e s e n t a t i v e  of  d.eceased person.
Lord Reid sai d ;

” I t  i s  now a r u l e  o f  law th^it i i  a . man- i s  cut  
o f f  i i j '. t he • prime of  l i f e ,  then no mat t er  how 
b r i g h t ,  h i s  pr os pe c t s  only a con v e nt i  on al  sum’ 
of  ^500 er so can ,be av/ar,ded in r e s p e c t  of  
h i s  l ô'st y e ar  s . "  • ‘

Recent l y"  t he Hou^e o f  Lr’rci ‘i:n v« York, s hi r e
Electiricity~Hoard^"  ̂ r e v e r s e  the 'judgmen;t“ i j f  fhe Court  
o f  Appeal  wh.erc' a majo.ri-ty t ad.  awa.rjded £1000 under t h i s  
head an-d re.stord the awar'd'-iof i£500'. A n - i n t e r e s t i n g  . 
f e a t u r V ^ ' f  t h i s  c a s e  i s  found in.' L‘ord; Devi l i n  ’ s: s ug g e s t i on  
t h a t  " t h i s  head. of.  dainage sh-Du'id be, abffli'shed and. r e ­
pl aced by a shp.rtjAct  of  Parl i ament ,  f i x i n g  a s u i t a b l e

r* : . •
5 7 .  (1935) KB 354.
58.  (1937) AC 826,
5 9.  The Law Reform ( Mi s c e l l a ne o u s  PrOrVi.si ons> A c t 1934,
60. (l94i:>A;C. 1 5 7 .
6 1 .  i b i d  at p, 166
62.  Hart v.  G r i f f i t h s  -  Jones. (1948)2 A l l  EE. 729
6 3 .  T i ^ 4 ) A . C ,  326 ‘
6 4 .  (1967) 2 W. L.R.  11 1 4

■57^-
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sum which a wr ong - doe r  whose ac t  has c a u s e d deat h  
shoul d pay i n t o  t h e  e s t a t e  of  t he d e c e a s e d , ” 65 i t  

may be not e d t h a t  in c a s e s  a r i s i n g  i n I n d i a  under  
t h i s  head no s p e c i f i c  awards appe ar s  t o  ha v e  been 
f i x e d .  In c a Se s  whi ch a r i s e  under t h e  F a t a l  Ac c i de nt  
Act  o f t e n  t h e  e x p e e t a t i o n  o f  l i f e t O f  t h e  de c e a s e d  
ha v i ng  r e g a r d  t o  Tii s age b o d i l y  h e a l t h  and h a b i t s  
and t h e  p o s s i b i l i t y  o f  premat ure deat h i s  one o f t h e  
r e l e v a n t  c o n s i d e r a t i o n  i n as se ss ment  of  damages.
In a r e c e n t  case^*^ i n v o l v i n g  p e r s o na l  i n j u r y  the  
K e r a l a  High Court  c o n s i d e r e d ,  t he  s h o r t e n i n g  of  l i f e  
as an i t em f ormi ng part o f  g e n e r a l  damages.  I t  would  
not  be d e s i r a b l e  i f  t h e  I ndi an C o u r t s  f o l l o w  t he  
E n g l i s h  p r a c t i c e  and f i x  a, conv;enti onal  sum f o r  t h i s  
head o f  damages or any; o t h e r ,  .....

. S i n c e  I ndi a n C o u r t s  do not g e n e r a l l y  make a 
s e p a r a t e  award f or  t h i s  head,  i t  i s  not  p o s s i b l e  t o  
f i n d  out whet her t h e  amounts awarded under t h i s  i tem 
are f a i r  and r e a s o n a b l e  or undul y e x c e s s i v e .  In so 
f a r  as e x p e c t a n c y  o f  l i f e  i s  c onc e r ne d t h e  c o u r t s  in 
I n d i a  do not  t a k e  a s s i s t a n c e  o f  m o r t a l i t y  t a b l e s  or 
a h u i t y  t a b l e s .  The q u e s t i o n  o f , d e t e r m i n a t i o n  of  
e x p e c t a n c y  o f  l i f e  i s  c o n s i d e r e d  as an e s t i m a t e  or
t o some, e x t e n t  conj  e c t u r e , 6 B

Frprn. t he f o r g o i n g  di  §cu s si  on i t  1 s ai mpl y c l e a r  
t  hat  ■ a s s e s  sm'ent of  ddmages i s  a v e r y  d i f f i c u l t  t a s k  
and i s  f u l l  o f  c o m p l e x i t i e s .  The J udge s  f &co dilemma 
when t h e y  ar e  c a l l e d  ujpon t h e  e v a l u a t e  and measure t he  
i mp o n d e r a b l e s ,  Tiiett'  t a s k  i s rto e a s i e r  even v*Jhen t hey  
have t o a s s e s s  compen sat  ion... for.  pecun i a t y  l o s s .  In 
t h e  c o u r s e  o f  t i me some p r i n c i p l e s  have emerged in 
t h i s  branch o f  l aw* The C o u r t s  speak in t erms o f  
f ormul a f o r  measur i ng damages but i t  appear t h a t  t hey  
h e s i t a t e  t o  appl y  t h e s e  f ormul a in e v e r y  c a s e .

6 5 ,  i b i d , p. 1128
6 6 , Dina R, Wadi a v ,  Farukh Mobedna AIR 1958 Bom.  

2 1 8 , 2 2 1 .
Swara.i Motors v.  R. P i U a i  AIR 1968 K e l ,  315..

6 8 , Gobal d Motor S e r v i c e  v,  Velu Swamy 1962 
TiSRC 9 2 9 , 9 4 0 )
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A st udy of  I ndi a n c a s e s  on t h e  poi nt  w i l l  d i s ­
c l o s e  t h a t  t he  j u d i c i a l  t h i n k i n g  i s  in l i n e  wi t h t he  
o b s e r v a t i o n  of  Lord Wright in Da v i e s  v;  Powell Duf f ryn  
A s s o c i a t i o n  C o l l i e r i e s  L t d . °  t h a t  " t h e r e  is  ̂ g e n e r a l l y  
"so much r̂o'ora ' f o r  Indi  v i d u a l  c h o i c e  t h a t  t h e  as sess ment  
o f  damages i s  more l i k e  t h e  e x e r c i s e  o f  d i s c r e t i o n  
than an o r d i n a r y  ac t  oif d e c i s i o n , . "  Once t he Cour t s  
conform to t he  s t a n d a r d ' o f  t hq past  t h i s  c o n s i d e r e d  i s -  
enou’̂ rii. The C o u r t s  r e a r l y  i n d i c a t e  in t h e i r  j udgment  
a d e t a i l , a n a l y s i s ' o f  f a c t o r s  which were ;iri t h e i r  mind 
at  t h e  t i me of  awarding com pen Sat Ion 4 ThR system o f  lumip 
sum award save  t h e i r  d e c i s i o n  from a c l o s e  s c r u t i n y , .
The pr e s e nt  d i f f i c u l t i e s  and s hor t comi ng o f  t h e  
a ssessment  t e c h n i q u e s  i n per sonal  i n j u r y  c a s e s  can not  
be removed e V e n . i f  a c ompr ehe ns i ve  s o c i a l  i n s u r a n c e  
scheme i s  i n t r o d u c e  in I n d i a .  The C o u r t s  s t i l l  be 
c a l l e d  upon t o  perform t he f u n c t i o n  of  t h e  l o s s  
d i s t r i b u t i o n  in t h e  s o c i e t y .  The pr o c e s s  of  assessment  
of  damages i n v o l v e s  much j u d i c i a l  d i s c r e t i o n .  As. t he  
v i t a l  i n t e r e s t s  of  the  ̂ s o c i e t y  are i n v o l v e d  in t h i s ,  
p r oc e s s  i t  may l e g i t i m a t e l y  demand t h a t  t h e  d i s c r e t i o n  
shoul d be e x e r c i s e d  t o  t h e  b e s t  of  i t s  a d v a n t a g e .

69,  ( 1 942)  A. C,  601.


