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The two leading cases decided b y 'th e  Supreme 
Court in  respect o f  Government's l i a b i l i t y  fo r  the 
to r t s  o f  i t s  servant has put lawyers and le g a l 
academicians in con fusion . The two d ecis ion s  are 
State o f  Rajasthan v, Mst, Vidyawati (A .I .R . 1962
S.C . 933) and K a stu rila l R alia  Ram v. State o f  Uttar 
Pradesh (A .I .R . 1965 S.C. 1039). The two cases give 
two d if fe re n t  decisions-and. both decided by -the highest 
Cou^t o f  Appeal in  the country* In both these cases the 
age-o ld  and B ritish er*s  d is t in c t io n  between sovereign 
and nonsovereign fu n ctions i s  raade. But both these cases 
have put us in  s t i l l  greater confusion by not mentioning 
the c r ite r ia n  by which an act i s  to be classed  as 
sovereign  and npnsoverei-gn function  o f  the Government,

V. . • • r ■ ■■
* • • r  '

Though the f a c t s - o f  these tw o 'cases are too 
wellknbwn, a b r ie f  n arration , to refresh  the memory i s ,
I f e e l ,  necessary. In Mst. Vidyavatd^s case , due to 
the negligence o f 't h e  d r iv er  o f  a s ta te 'J eep , main
tained by the C o lle c to r  o f  Udaipur fot* o f f i c e  use, 
the husband o f  the p l a i n t i f f  was k ille d *  At the 
time o f  the acciden tj the Jeep was being driven  from 
the Garage, where i t  was sent fo r  repair~sj to  the 
C o lle c t o r ’ s plade ( i t  i s 'n o t  known whetlier to  h is  
o f f i c e  or h is  residence;' but th is  point need not 
d eta in -u s , as the Courts themselves have not con
sidered  i t , )  The widow o f  the deceased, brought a 
su it against the defendaht on the p r in c ip le  o f  v ica riou s  
l i a b i l i t y ,  claim ing damages. The T ria l Court d is -  . 
missed the su it against th e ''s ta te  o f  Rajastharr. On 
appeal to  the High ,p ou rt' the su it was decreed against 
the S tate, The State.went in  appeal to  the Supreme 
Court, The- Supreme Court confirm ed'the d e c is io n  o f  
the High Court, At. page 314 -of -1963 Supreme Court 
Journal V o l. . , !  CiJ* Sinha said -  "-there ^ o u ld  be
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no d i f f i c u l t y  in  holding that the State should be 
as much l ia b le  fo r  to r t  in  respect o f  a tortious, 
act committed by i t s  servant w ithin  the scope o f  h is  
employment and functioning as such, as anv- other . 
employer/HEmphasis su p p lied ), "  ‘ .............. ■

This case, th ere fo re , c le a r ly  and unhesitatingly 
puts the state on part with any ind ividu al (o r  company) 
employer, C .J. Sinha strongly  conten s that ever since 
the time o f  the East India Company, the sovereign has 
been held l ia b le  to be sued in to r t  or in ^ con tract, and 
the Common Law immunity never operated in  In d ia ,“

Ih is  Was the (siealr p o s it io h  o f  the law t i l l  29th 
September, 1964, when the case o f  K a stu tila l was decided 
and the d e c is io n  became sen sation a l^ -in  a-s much as i t  
evoked c r it ic is m  from a l l  quarters. The fa c ts  in .b r ie f  
are the p o l ic e ,  on suspicion  arrested  a partner o f  the . 
p la in t i f f  firm . They seized the property he was carrying 
v iz ,  gold and s i lv e r .  He was kept in  a lo ck  up. But next 
day he was released  on b a i l .  The s ilver, was returned but 
the gold valued at abou t.R s.11,000 was not returned. I f  
appears that the partner in  the p la in t i f f  firm was not 
prosecuted fo r  any offence* In sp ite  o f  repeated demands, 
the gold was not returned. So a su it  against the State 
o f  Uttar Pradesh, as employers o f  the p o lic e  constables 
and sub-in spectors, was f i l e d  to  recover the gold or' 
i t s  p r ic e . In the meantime, the Headconstable who was 
inchjiEge o f  the seized property absconded to Pakistan 
with that gold and he could not be apprehended. The 
T ria l Court decreed the claiim, but the High Court o f  
Allahabad on appeal dismissed' -the claim*. The p la in t i f f  
p referred  an appeal to  the Supreme Court which d is 
allowed the appeal. C .J . Gajendragadkar, who delivered  
the judgment said at page .1048 -  there is  no d i f f i c u l t y  
in  holding that the act'w hich  gave r ise  to  the present 
claim fo r  damages has'beien committed by the employee 
o f  the respondent during- the course o f  i t s  ^employment; 
but the employment' in -qu estion  being o f  the category 
which can claim the sneeia l ch a ra cte r is t ic  o f  s o v e re ig n _ 
power  ̂ the claim cannot be -sustained.^* (emphasis supplied)

I t  i s  th is  ^there i s  no d if f ic u lty *  clause in both 
cases which has created d i f f i c u l t y  fo r  us. The case 
o f  Vidyavati has been recon ciled  with K a s tu r ila l 's  
case by C .J . Gajendragadkar, on page 1048 as -  "the 
Court must always find that the impugned act was 
committed in the course o f  an undertaking or employ
ment which is  re fera b le  to  the exercise  o f  sovereign^  ̂
power, or to  the exercise  o f  delegated sovereign ’ power, 
and in  the case o f  the State o f  Rajasthan.................... .
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th is  court took the view that the negligent act in 
driving the Jeep car from the workshop to  the c o l l 
ector^ s bungalow fo r  the c o l le c t o r 's  use could not 
claim such a status’’ • ( I t  is  only in para 27 on page 
1048 o f  K astu rila l’ s report that the v/ords ^ c o lle c to r 's  
bungalow*, ’ C o lle c to r * s fe s id e n c e ' appear, suggesting 
a private use o f the Jeep by the C o lle ctor ; but in 
l963Cl) S .C .J , 307 case we do not find a reference to 
^residence’ or ^bungalow’ * By inserting these words,
I fe e l  the ground i s  made clear fo r  K a s tu r ii l 's  
ca se ), "In  fact the, employment o f  driver to  drive 
the Jeep car fo r  the use o f  a C iv il servant, is  I t s e l f  
an a c t iv ity  which is  not donnected'in any manner with 
the sovereign power o f  the state at a ll*  That is  
the basis  on which the d ecis ion  must be deemed to  have 
been founded; and i t  i s  th is  basis which is- absent" 
in  K a s tu r ila l 's  case (emphasis sup p lied ),'

The main aim o f  th is  a r t ic le  is  to show that 
K asturilal^s case i s  not o f  universal application , 
and that Vidyawati*s case dealt with an act done in 
exercise  o f  sovereign function o f  the State and 
th e -p ossib le  solution  to problems arisin g  in this, 
sphere, ■ '

Two possib le  in te i^ re ta tion s  can arise  from the 
Supreme Courts (underlined) statement quoted above.,
1, A c i v i l  servant can,never have an opportunity of 
exercisilig  a sovereign function  o f  the s ta te , 2.,
T h a t .if  the personnel be a m ilitary  servant i t  w ill  
be a case vjherein the m ilitary  servant w il l  be d isch arg-' 
ing a sovereign function,* Both these in terpretations 
which arise  naturally , with due respect to  the fudges, 
are not correct* Contrary to the, f i r s t  in terpreta tion 9 
a c i v i i  sef-vaht may be engaged in doigg a sovereign 
function  delegated to him. Maintenance o f  law and 
order i s  one o f the main -sovereign functions o f 
the state* It. is  as-much the concern o f  the D is tr ic t  
C o lle cto r , (a C iv il servant) as a D is tr ic t  Magistrate 
under the Code o f  Criminal Procedure, to maintain law 
and order in h is  area, as the concern o f  the state .
Is  he not, th erefore , connected in some manner with 
the discharge o f the sovereign function? To discharge 
th is  function^ .he i s  provided by the state with 
various agencies, including a Jeep, He c ^  appoint a 
d r iv er , as a Government' servant, to  drive th is  instru
ment (Jeep) through which the function* can. be d i/j- 
vharged.. Again, i f  the President o f  India wants to  de
clare  a state o f  emergency on account o f  the circumstances
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p reva ilin g  in  the country, and h is  Secretary has' 
been instru cted  by him to  take,the matter to the 
prin ting p ress , get the cop ies printed and issue i t  to 
the Press, P ublic and-for the inform ation g f a l l  
in  the country, and'on h is way the Secretary due to 
h is  rash driving k i l l s  a c it iz e n . Was not t̂he 
Secretary doing a sovereign function? Though he was 
a c i v i l  servant., I believe^ he \̂ra.s nevertheless 
engaged in doing act which the. sovereign alone 
could have done. Coming to  the second in terp re ta tion , 
the fa ct o f  wrongdoer being a m ilitary  personn.el does 
not ip so fa cto  make i t  a case o f  sovereign power. It  
again depends upon whether such a m ilitary  personnel 
was at the c¥uciarTnomeht. .engag0d'-in-doing a sovereign 
fu n ction . This can be i llu s tr a te d  by two cases. In 
Union o f  India v , Harbans Singh (A .I.R . 1959 Punjab, 
1959), due to the rash and negligent driving o f  a 
d river  employed fo r  driving a m ilita ry  truck engaged 
in a ‘ m ilita ry  d u ty ', the father o f  the p la in t i f f  was 
k i l le d .  At the moment; o f  - the accident, the m ilita ry  
truck was being used fo r  the purpose o f  supplying ■ 
meals to m ilita ry  personnel on duty at various p la ces . 
The suit as against the Union o f  India, defendant N o,l, 
as the employer o f  the driver o f  the m ilita ry  truck, 
fa ile d *  J, Mehersingh based h is  d ecis ion  on three 
p o in ts , ( l )  The veh icle  belonged to  the M ilitary 
Department (2) The driver had taken out the truck-in  
pursuance o f  the orders o f  h is  Superior O ffice rs  
and (3 ) The use' o f  the truck was supplying meals to  
m ilita ry  personnel on.duty, (The f i r s t  wo points 
seem to  be present in  Vidyawati*s case, except the 
use o f  c iv i l ,  in  place o f  m ilita r y ) . At page 40, para 
6 -  ” I t  is  "obvious that what was being done was that 
the m ilitary  personnel o f  defenda,nt N o,l were carrying 
on th e ir  duty, which must n ecessarily  be that what 
was being done in exercise  of'- the sovereign powers 
o f  defendant N o,l and i t  was in ' those circum stancesj 
that they wexe being supplied ' ’with th eir  meals, again 
an act done by another m ilita ry  man in pursuance h is 
duty and under orders o f  h is  su periors,” I f  th is  i s  
carried  to i t s  lo g ic a l  conclusion , i t  w il l  mean that 
the servant who cooks food or a servant who sweeps the 
house o f  a m ilitary  personnel^ is  doing.a  sovereign 
fu n ction , because the cook or the servant in turn 
enables h is  ?^oss to carry out h is  (b o s s 's )  m ilitary, 
duty or sovereign fu n ction . This i s  fa n ta stic  as 
w ell as r id icu lou s . In another sim ilar case o f  Union 
o f  India v, Bhagwati Prasad Mishra (A .I.R , 1 9 ^  M,P, 
159), a d river o f  the m ilita ry  truck owned by the 
Government m ilitary  farm, due to  the negligent driving
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Injured a delivery  man'  ̂ a- fellow-servant tra v e ll in g  
in  the same truck. The High Court o f  Madhya Pradesh 
held that ( l )  the farm run by the Govt, was not an 
undertaking which could be referred  only t c  i t s  
sovereign powers, (2) i t  was net an act. o f  a Govt, 
servant which was performed in exercise  o f  any sta
tutory powers and C3) the Union o f  India was l ia b le .

Just as in the M.P. case the supply o f  milk,from 
the m ilita ry  farm can be done by any private ind iv idual, 
so a lso  in the Punjab case i t  was poss ib le  for  any 
private  individual to  cook food and also carry the 
food to  various personnel engaged on m ilita ry  duty.
The decis ion  in Punjab case (1959 Punjab 39) is  unsound. 
At Isftst from- the MP, case i t  i s  c lear  that even though 
wrongdoer i s  a m ilitary  personnel working fo r  a m ilitary  
establishment, the act cannot be classed as a sovereign 
function . Hence the statement o f  C.J* Gajendragadkar on 
page 1048, para 27 o f  A .I .R , 1965 S.C. and the two 
in terpretation  arising  out o f  that are not co rre c t .

The C o llector  o f  Udaipur in  Vidayawati*s case 
being an agent or a representative at the d is t r i c t  
l e v e l  (or the head o f  the d i s t r i c t )  has twofold 
characters similar to  the Government* He has revenue 
powers and he has ju d ic ia l  powers derived from the 
Code o f  Criminal Procedurej There i s  no yardstick 
or had and fast rule by which an act may be determined 
as sovereign or non sovereign function* (And the 
usual te s t  to be found, in  the decisions that which 
can alone be done by the sovereign or by any private 
individual to  whom i t  i s  delegated -  i s  very d i f f i c u l t  
to  be follow ed. The tv;p cases decided by the Supreme 
Court do not lay down any rule by which an- act can be 
c la s s i f ie d  in to  sovereign and non-sovereign ,) C o ll
e c t ion  o f  revenues, maintenance o f  law and order, or 
any powers derived from the statute, can -all be t;ermed' 
sovereign functions o f  the Government. When once we 
f i x  up that the C o lle ctor  can have sovereign functions, 
i t  becomes- very smooth to s ay that the driver o f  
the Jeep was helping the C o l lc t o r . in  dischariging that 
the function . The Jeep was sent fo r  repairs and brought 
a f t e r  reparis only at the instance o f  the C o lle ctor .
I t  was being taken to  the place mentioned by the 
C o lle c to r ,  I t  i s '  not the ' contention o f  the State .:0.f 
Rajasthan that the driver was on*̂  a f r o l i c e  o f  h is  
own' . Even i f  the driver  .had deviated he would be . 
s t i l l  within the ccurse o f  employment o f  the C olle 
ctor  who was to have discharged the sovereign 
fu n ct ion s . ’’ When the servant temporarily deviates'
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from h is  route on personnel business and during 
the detour negligently  causes harm to another, the 
purpose and degree o f  the deviation  has a material 
bearing on whether i t  i s  to  be regarded'as merely 
incidenta l to the employment or as an independent 
journey o f  his cvn**’ Fleming, law o f  to r ts  page 
337 (1961 ed it ion ) i I t  i s  nci; proved that the driver 
had deviated* So from the moment he started from . 
garage fo r  the place d irected  by the C o lle c to r , he 
must be taken to be in the course o f employment;.. So 
i t  can be contended that the driver , as in the 
Punjab case, was helping the C olleccor  in  discharging 
h is  sovereign functions; but nevertheless the 'state • 
o f  Rajasthan was'held l ia b le ,  because there was no 
immunity,

'C .J , Sinha delivering the judgment o f  the Court 
in Vidyawati's case, c lea r ly  and e x p l ic i t ly  said at 
Page 314 o f  1963 S.C. J 307, -  "In  India, ever since 
the time o f  the East India Company, the sovereign has 
been held l ia b le  to be sued in to r t  or in  contract, and 
the common law immunity never operated in India. Wow 
that we have, by our con st itu t ion , established a Re- 
^ublicati form o f  Government^ and one o f  the o b je c t iv e s  
is  to estab lish  'a S o c ia l i s t i c  State with i t s  varied 
in d u str ia l and other a c t i v i t i e s ,  employing a large 
army o f  servants, there is  no ju s t i f i c a t io n  in prin
c ip le ,  or in public in te re s t ,  that the state should 
not be held l ia b le  -Vicariously for  the to r t io u s 'a c t  
o f  i t s  servant," Inspite o f  th is  c lear ru ling, C*J;
Gajendragadkar interpreted Vidyawati^s•case as -  " in  
the case o f  the State o f  Rajasthan (A .I .R , 1962 S.C. .933) 
th is  court took the view that the negligent act in  
driving the jeep car from the workshop to  the 
C o l le c to r ’ s bungalow, fo r  the C ollectors  us-e could not 
claim such a status. ” Such a status here means that 
i t  was not a sovereign function delegated to the 
C o lle c tc ro .  This interpretation  o f  Vidyav/ati*^ case 
in  Kasturilal^s case i s ,  v/ith due respect to  the 
learned judges, in correct , unsound and i l l o g i c a l .  Sc 
Vidyawati^s case can be taken as laying down the p - 
r in c ip le  that in India there i s  no immunity to the 
sovereign ( i . e .• Government) and that is  v/hy the p la in 
t i f f  succeeded against the government.

In K a s tu r i la l 's  case C.J, Gajendragadkar observed 
at p a ra '29 o f  page 1048 (A .I .R . 1965 S .C .) -  "the 
act o f  negligence was committed by the p o lice  o f f i c e r s  . 
while dealing with the property o f  Ralia Ram which they 
had seized in  exercise o f  th e ir  statutory powers., Now, 
the power to arrest a person, to  search him and to
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se ize  property found with him, are powers conferred 
on the sp ec if ied  o f f ic e r s  bv statute and in  the la s t  
an a lys is , they are powers which can be properly chara
cter ised  as sovereign powers," The p l a i n t i f f  firm is  
not challenging th is .  The firm does not complain ag
ainst these a c ts . No doubt these acts can be done 
by the p o l ic e  o f f i c e r s  and can claim immunity under 
the defence o f  act done in  pursuance o f  statutory 
authority . I t  is  never the contention o f  the p la in 
t i f f  -  appellant that these acts  are i l l e g a l  or wrong
fu l .  What the p l a i n t i f f  wants the court to  decide i s -  
oan the Hoad constib le  who absconded to Pakistan with 
the seized gold also claim statutory authority as a 
defence and a lso  the State Government? In fa c t  as 
regards the seizure, custody, safe deposit o f  such 
goods is  governed by U.P. P o lice  Regulations. I f  
tyese provisions are complied with, the p l a i n t i f f  
cannot complain on the ground that there i s  statu
tory  authority to  do these a cts . Admittedly these ^̂ rê e 
not complied with. At para 10 o f  page 1043 (A*I.R.
1965 S.C. ) -  "In  substance, i t  preVid<^a that property 
o f  every d is c r ip t io n  w i l l  remain in  the custody o f  the 
malkhana moharrir Undei* the general contro l and 
resp o n s ib i l i ty  o f  the proscuting insepctor u n it l  i t  has 
been f in a l ly  disposed o f  , 4 It  i s  thus clear^ 
that gold and s i lv e r  which had been seized from Ralia 
Ram had to be kept in a separate box under lock  and key 
in the Treasury; and that, admittedly, was not done in 
the present case .” Now the question i s -  whether those 
acts  which are not-done in pursuance o f  statutory 
provisions can a lso  be. brought under the ca tegory :o f 
^statutory authority as a defence? ' I f  the answer 
to th is  question is  in tiie a ff irm ative , i t  w i l l  lead 
us to  the inference that the sovereign (o r  statutory) 
immunity extends to  a l l  those acts done in  Pursuance 
o f  the statute and also those acts  which are done 
contrary to the sta tu te , which -appears to  be absurd .. 
and untenable. At para 11 on page 1043 the learned ,
Chief Justice observed, 'a fter  scanning the entire  ev i
dence and the U.P. P o lice  Regulations, -  "not only 
was the property not kept in safe eustody in the 
treasury, but the manner in which itt was dealt with at the 

' Malkhana shows gross negligence on the part o f  the p o lice  
o f f i c e r s , "  Is  th is  gorss negligence permitted or 
authorised by the.Regulations? It is  not. This gross 
negligence i s  n o t■incidenta l to  the performance o f  the 
statutory duties , .The act in  question v iz ,  misappropria
t io n ,  absconding with' the. seized property, are indepen
dent acts , not authorised or contemplated by any 
Regulation or statute.
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The second problem posed bjr K a stu r ila l ’ s case 
i s  -  can sove,reign immunity be claimed for-doing  an 
act fo r  which' there ig  no ground or ju s t i f i c a t io n  
or suspicion? Neither th e .fa c ts  set out in the judg
ment o f  C,J, Gajendragadkar nor the summary made 
by the C .J .,  in the judgment, o f  the evidence 
show any germ o f  suspicion behind doing the act o f  
a rres t , seizure, e tc .  No doubt the Criminal Procedure 
Code confer certain poweTS on the P olice  O fficers  o f  
a rrest , seizure o f  property e tc ;  but- th is  power can 
be made use o f  only a f t e r  a suspicion has arison not 
otherwise* In the present case, the acts o f  a rres t ' 
and seizure o f  property are done without any basis; 
there i s  no suspicion . The p o lice  o f f i c e r s  have not 
suspected that Ralia Ram was moving about in suspi*- 
cious circumstances or that they suspected that he 
was carrying stolen goods or that they suspected' 
him it-Q.,have committed any o ffe n ce . I f  the present 
case i s  considered as an authority , i t  w i l l  mean that 
any p o l ic e  o f f i c e r  or any person to  whom sovereign 
powers are delegated and who wants’ property, money 
e t c ,  can simply arrest a person who has property 
seize ' the' property, keep ife in  his custody, release 
the arrested person at a la te r  date, claim that the 
act was done m  pursuance o f  sovereign powers and without 
returning the property, qu ie t ly  abscond with the property, 
The Government or the employer claim sovereign immunity 
and the to r t fe a so r  w i l l  not be available fo r  being 
sued-or prosecuted. Another point i s ,  i f  the p o lice  does 
not prosecute the arrested person, can the employee or 
the- state claim sovereign immunity fo r  the act o f  arrest, 
seizure? The fact that the arrested person is  net pro
secuted means that there i s  no case fo r  doing the 
acts  mentioned in the statute , like, seizure o f  
property, .̂nd so the p o l ic e  o f f i c e r s  nor the govern
ment as the employer, can’ claim/immunity fo r  these 
acts 'w hich  th ey  ought not to do and,the sovereign 
immunity stops at th is  point ^ d  does not extend further. 
I t  does not'.cover the act done thereafter v iz ,  misappro
p ria tion  o f  :se?iz6d property. Therefore, I am o f  the 
opinion, based on the above reasons, that the govern
ment cannot. claim sovereign ■dm-munity for  the act o f  
misa-ppropriation o f  seized goods, which i s  com.plained 
o f  by the p la i n t i f f .  The p l a i n t i f f  does not grumble 
about the arrest, seizure o f  gold and s i lv e r  and putting 
him in .the lockup, 'A13} these acts  are acts done in 
exercise  o f  delegated sovereign function. What he 
r e s is t s  or complains o f  i s  the misappropriation o f 
gold and consequently the nonreturn o f  gold seized 
from him. I t  is  shocking to  see that the poor 
p l a i n t i f f  i s  denied th is  remedy, thoughthe p o s it io n  
was quite c le a r .
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; In -fact in the present case, I' ĥen the court 
was•sa t is f ie d  that the p os it ion  o f  law in th is  
respect was not sa t is fa c to ry  and that the fa c ts  of 
the . case had disturt'ad i t  by the thought o f  deny
i n g , . !  would say, ju s t ic e  tiD the p l a i n t i f f ,  the court 
Was not prdyented by any statute or law from giving 
the necessary remedy. The court could have given 
the r e l i e f  to the p l a i n t i f f  on the p r in c ip le  o f  
e q u i t y j u s t i c e  and good, conscience. When there i s  

.no written or .codified law, the court has greater, 
freedom in meetings the cases and rea lis in g  the 
hardship ..caused'to a party, could have granted any 
suitable  remedy. .But'tba court denied that and .suggested 
to  the successfu l defendant to  ^pass le g is la t iv e  enact
ments "Wibien' the rule, o f  immunity in  favour o f  crown, 
based on common law in the united kingdom has d is -  

'appeafed from the,land o f  i t s  b irth , there i s  no 
-legal warrant for  holding that i t  has any v a lid ity  
'in th is  country, p a rt icu la r ly  a fte r  the C onstitution ,"
1963 S .C .J , 307 at P,315, Similar observation is. to. 
be found in  K a s tu r i la l 's  case on Page 1 0 4 9 o f  A .I .R .
1965 S.C. In view*, o f , these observations o f  the Supreme 
Court', the ,p l a i n t i f f  would have‘.succeeded' but for" the 
conservatism .of the Qudges. I t  Has been r igh tly  pointed 
out Iby Prof* Hasan, in 3.966 An Sur* I .  L, Page 123
-  '‘Added to  th is  i s  the paradox that judges who have 
championed the cause o f  s o c io lo g ic a l  jurispi^udence have 
reaffirmed and resurrected governmental inlmunity even 
where precedent l e f t  them a ch o ice ,"  Here was a fine 
opportunity availab le  to the Supreme Court o f  India foi* 
adjusting the law to  the soc ia l  changes and the needs, 
by holding the state l ia b le ;  fo r ,  the state would have 
been able to absorb the lo s s  and la te r  would have spread 
over the lo s s  t3i the public  in one form or the other.
This would have also made lo s s  spreading capacity as 
the ground o f  l i a b i l i t y .

C.J, Gajendrfeigadkaf has suggested that the 
Government can regulate and control theix’ l i a b i l i t y  
by passing suitable le g is la t iv e  enactments. But 
le g is la t io n  in i t s e l f  i s  no solution  tc  th is  problem.
The crown Proceedings A ct, 1947, in England and the 
Federal Tort Claims A ct, 1946, in the United States 
have not freed themselves from d i f f i c u l t i e s  and 
problems a r is in g . Dr, A.T, Markose, Editor o f  V o l.4 
(1962) J . I .L . I .  has r igh tly  pointed out in his case 
comments o f  Vidyawati’ s case -  " I t  is  not only sugge
sted, ......... j but i t  is  also asserted that le g is la t io n
w i l l  be an inappropriate way to c lear  up d i f f i c u l t i e s  that 
has arisen and would ar ise  in th is  area o f  our law*
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Experience under the Federal Tort Claims Act ,- 1946 
o f  the United States as.well as what l i t t l e  one 
could note under the Crown Proceedings Act, 1947 
o f  England support the above view,” Page 281 o f
4 .Journal o f  Indian Law In stitu te (l962 ), Ultimately 
it- is  the judiciary which must be bold enough to 
set the thing right. Ultimately i t  is  a case of 
balancing the public interest and private claims, 
which can be done more e f fe c t iv e ly  by the ;judiciary.
It is  the judge who w ill bring the law in l in e  with 
the changing conditions and requirements o f  society 
and public in terest;

The healthy trend which was started for  the 
f i r s t  time by the Supreme Court in Vidyawati's 
case has been acknowledged by a l l  eminent academic
ians as''a proper solution o f  the problem of vicatious 
l ia b i l i t y  o f  th e ' Government in Torts e .g .  Dr, A,T,
Markose, Dr, A lice Jacob, Inspite o f  repeated passages 
•in both the Supreme Court decisions, referring* to the 
Indian Government as a welfare and s o c ia l is t i c  state, 
the law laid down in Kasturilal*s case does not seem 
to be sound, 6,g., in 1963 ( l )  S.C.J. 307 at pag'e 314
-  ” In India, ever since the time o f  the East India 
Company, the sovereign has been held -liab le  to be sued 
in tort-or-in "  contract, and the common law immunity 
never operated in India. Nov/ that we have, by our 
co n st itu t io n ,■established a Republican form of 
Government and one o f  the ob jectives is  to establish 
a s o c ia l is t i c  state with i t s  varied industrial -and 
other a c t iv i t ie s ,  employing a large army o f servants, there 
is  no ju s t if ica t io n ,  in prindiple or in. public interest, 
that the state sho.uld not be held lia b le  vicariously- for  
the tortious act o f  i t s  servant,” In A .I.R . i965 S.C,
1039 at page 1048 (para 28) -  " I t  is  not d i f f i c u l t  to 
realise the significance and importance o f  making 
such a d istin ction  particularly Et the prBsent time 
when, in pursuit o f  their welfare ideal, a Government 
o f  the. states; as well as the Government o f  India 
naturally and legitim ately.enter into many commercial 
and other undertakings and a c t iv it ie s  which have no .■ 
relation  with the traditional concept .of Governmental 
a c t iv it ie s  in v^hich the exercj.se o f  sovereign power 
is  .involved.”

As a welfare -state, the government is ' engaged 
in a l l  a c t iv it ie s  towards- the ultimate aim o f  having 
a s o c ia l i s t i c  state and not a monarchical regime or 
peculiar feudal system. The courts in India'.must • 
have a broader outlook. Instead o f  deciding the
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l i a b i l i t y  based on sovereign or nonsoyereign- 
functions, i t  would be proper and' f i t t in g  to decide 
on the lin es  o f  Secretary o f  State v, Hari Bhanji 
(1882) 5,Mad»273 i . e .  where in act complained o f ’ . 
i s  professedly done under the sanction o f  Municipal 
law* and in the exercise of powers confirred by 
that law, the fact that i t  i s  done by the sovereign 
power.and is  not an a.,ct which could possibly be done 
by a private individual, f i r s t ly ,  does not out the 
ju risd ict ion  o f  the C iv il  Courts and secondly, the 
government should be held l ia b le  for  such acts . In 
the present set up -  when the state i s  engaged in 
commercial a c t iv it ie s  lik e  trading, manufacturing, 
running o f railways treating o f  patients in hcspi-cals, 
construction o f  bridges, reads, cannal.-:-  ̂ supply o f  milk 
and e le c t r ic i t y ,  giving o f  education, l i f e  insurance 
etc.-.in  short doing a l l  that which an ordinary 
employer would do -  to draw out a d is tin ction  between 
sovereign function and nonsovereign functions and to 
hold the government l ia b le  in respect o f  the a cts  
fa ll in g  in the la tter-category , is  absured and is  
not based on' any sound principle  o f  law. In fa c t , i t  is 
not easy to c la ss ify  an act into sovereign and non- 
sovereign act. Any so called sovereign act''can now be 
done by any individual or body- o f  person, i f  they, are 
interested with that task -  may. i t  be maintenance of 
law and-order or administration of; justice* 'So. 
this type o f  c la ss if ica t io n  instead o f  'solving our 
problems, w ill  land us in sever .d i f f i c u lt ie s  
because there is  no test by which we can say that ah. 
act in_question fa l ls  in one Category cr; the other.

There -aTe instances o f  broader outlook o f  the 
courts. I w ill, c ite  here two. instances in Premlal 
V .  U.P. ISovernment (A .I .R / 1962 All.2S3>), under U.P. 
Requisitipn o f  Mbtor Vehicles Act, 1947, the 
Government had requisitioned a car and a truck 
belonging to the p la in t i f f  -  appellant. The p la in t i f f  
sued the Government for the damage caused to'him 
and to the vehicles and that the order was i l l e g a l  
and invalid . The ' court held that the requisition  6rder 
was malafide and invalid and awarded to  the* p la in t i f f  
damages asked fo r . In fa c t , requisiticning o f  vehicles 
under the statutory-powers-is ah "act which canret- 
be done by a private person but can be done in exercise 
o f  the sovereign functions o f  the State, According to 
the c la ss if ica t io n  and dictum in P & 0- Steam Navigation 
Co., V , Secretary o f  State(18.61) 5 Bom, H.C.R. Ap'p.A), 
the suit could not be decreed, !But J, Dhavan, deliver
ing the judgment for  the court, decreed the suit and 
said at page 236 Judicial authority and public
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p o l i c y  demand that the state  today cannot claim- . 
immunity from the to r t io u s  l i a b i l i t y ,  in  respect- 
o f  the to r t io u s  a cts  o f  i t s  servants and agents ."  In
another case decided by the Bombay High Court in
Lasalgacn Merchants' Co-operative Bank L td .. v ,
Messrs. Prabhudas Hathibhai (67 Bom,LR..823) at page" 
836, J, Naik said -  "The. immunity, o f  the State in
respect o f  acts  done by i t s  subordinates in the
ex erc ise  o f  sovereign powers cannot be considered 
as a dogma or a mantra and w i l l  have to  be considered 
on the fa c t s  o f  each ca se ."  Sovereign 's  immunity 
cannot be claimed fo r  acts  which a r e -e i th e r  i l l e g a l  
or unconstitution^^. The fa c t s  of. th is  case are -  
The p l a i n t i f f  Bank;, under-an agreement with th e ir  
con stituen ts ' to advance loans on the security  c-f 
a g r icu ltu ra l  produce l ik e  groundnuts, jaggery, 
tobacco e t c . .  had secured th e ir  loan on the 
secu r ity  o f  th-e above goods kept in ,th e  constituents* 
godown (but the key was with the Bank), As the 
constituent owed .certain amounts by way o f  income 
tax dues,- the Income Tax O f f ic e r  issued a c e r t i f i c a t e  
under S ,46(2 ) o f  the Income Tax A ct, 1922 and 
forv/arded i t  to .the C o lle c to r  fo r  recovery ‘o f  the 
income tax by attachment- and sale o f  the goods. This 
c e r t i f i c a t e  and the order rece ived  by the C irc le  
O f f ic e r  through the Mamletdar was executed against 
the goods secured by the p l a i n t i f f  Bank, insp 'ite  
o f  the Bankas p ro te s t .  During the period o f  attach
ment the goods were badly damaged due to  the rain 
water leaking through the r o o f  o f  the godown. The 
p l a i n t i f f  Bank sued the con stitu en ts , the Union o f  
India and the three revenue o f f i c e r s  involved claim
ing damages su ffered .by  the Bank,due,to these A c t s , ,  
The High Court- o f  Bombay-held these a cts  to  be i n - 
excess o f  the-powers and the s e iz u re io f  the goods 
was i l l e g a l  and u n con stitu tion a l,.. A fter  c r i t i c a l l y  
examining the ca se . law-including Viriyawati ' s case , 
the High Court held that the State was l i a b l e ,  Ainongst 
o th e r -ca se s , the Bombay High Court r e l ie d  on .pass- - 
age's on page 404 o f  the 4th e d it io n ,  4th volume ,o f  
Basu';s Commentary on the C onstitution  o f  India^ and- 
the view o f  the Rajasthan High Court ( in  A .I .R , ;
1957 R a j .305) endorsed by the Supreme Court in  ' 
V idyavati*s case . The Rajasthan High Court '-said "The 
S t a t e . i s  no longer a mere n a lice  state Ours i s
now 'a.a welfare state and i t  i s  in the process  o f ,  
becoming 'the fu l l f le d g e d  s c )c ia l is t i c  s ta te .  Every 
day, i t  i s  engaging i t s e l f -  in numerous a c t i v i t i e s  ..in 
which any ordinary-^person or  group .pf. persons can 
engage h im self or themselves. Under the circumstances,
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there i s  a l l  the more reason that i t  should not be 
treated  d i f fe r e n t ly  from other ordinary employers 
when i t  i s  engaging i t s e l f  in  a c t i v i t i e s  in  which 
any private  person could engage h im se lf ,” At -page 
404 o f  the Commentary on the C onstitution  o f  India 
by Basu 4th V ol,4th  e d it io n ,  the learned author says 
£he task o f  High Courts and the subordinate courts 
would, o f  course, have been easier  i f  the Supreme 
Court had in Vidyawati^s case (held) that i t  was 
Secretary o f  State f o r  India v, Hari Bhanji and not 
the P & O.S, No.Co, v. Secretary o f  State fo r  India, 
which la id  down the correct  law to  be fo llow ed in ’
In d ia , So long as th is  i s  not done, the l i t ig a n t ,  
the Bench and the Bar would be swinging in  the balance 
between the exploded p i l l a r  o f  absolute immunity and 
the n o t -y e t -ce r ta in  post o f  absolute l i a b i l i t y  for  
a l l  a cts  done under co lour o f  the municipal law."

So from these two cases and sim ilar other cases, 
we. find  that the p r in c ip le  as la id  down in K asturila i^s 
case derived from the second type (sovereign  function) 
o f  a c t  enumerated in  P & 0 dase, has not been uniformly 
followed in  India* The dec is ion  in K a s tu r i la l ’ s case 
i s  not sound and not good law. The Supreme Court in 
Kasturilnl^s a case proceeded on a mistaken b e l i e f  
that the P & 0 case which la id  down the p r in c ip le  -  "

where an act i s  done or a contract i s  entered 
in to ,  in  the exerc ise  o f  the powers usually ca lled  
sovereign powers, by'which we mean powers which 
cannot be law fu lly■exercised  exqppt by a sovereign, 
or pr ivate  ind iv idu a l delegated by a sovereign to 
exerc ise  them, no action  w i l l  l i e . ” -  (at para 20 
page 1046) j -  has. been uniformljr fo llow ed in  India,
With due respect to .th e  ju d g e s , ' i t  may be pointed 
out that la te r  cases have not uniformly followed P & 
case . The Supreme Court has-'pieked up only few cases

■ wherein■that r u le ’ was fo llow ed because o f  the fa cts  o f  
those cases. This aspect has been examined by 
Telmtan R Andhyarujina in  67 -Bom.L.R. Journal Section 
page 128,

Then how' to sGlve the problems aris in g  under th is  
head o f  law? There are two ways o f  meeting such problems, 
without^ re ferr in g  to  ■ ^-sovereign and non-sovereign 
functions* or 'go-\;-ernm6n ta r  and commercial a c ts* , F irs t  
i s  l e g i s la t io n ,  Ab suggested by C .J, Gajendragadkar in 
K asturila l^s case, the government can regulate and 
con tro l  th e ir  l i a b i l i t y .  O f course, th is  w i l l  be f u l l  
further d i f f i c u l t i e s  in in terpretin g  the statu te , as 
the government is  certa in  to provide fo r  many exceptions
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in  i t s  favour o f  the p r in c ip le  o f  l i a b i l i t y .  Imm
unity o f  the government on the vicarious l i a b i l i t y  
p r in c ip le  would put the poor victim to  hardship, 
as he w i l l  have to sue the f in a n c ia l ly ' weaker t c r t -  
•feaser and that h is  chances o f  recovering the lo s s  
w i l l  be minimum. I f  the le g is la t io n  makes the 
o f f i c i a l  (doer) personally  l i a b le ,  i t  w i l l  discourage 
b o ld ,  fre e  and dynamic' action ' on the part o f  the 
o f f i c i a l s  entering in  government employments. That 
w i l l  a lso  dissuade ta lented  men from entering into 
such emp.loymerits*. These matters have got to come 
to  the courts for  in terp re ta t ion . So i t  is  the. duty 
o f  the courts in India toteep  th is  branch o f  the 
law abreast o f  s o c ia l  needs; i t  i s  a task which cannot 
be transferred  to  the shoulders o f  the l e g i s la t o r s .  So 
le g is la t io n  on the l in e s  o f  the English Act v / i l l  not 

•be o f  much help looking to  England and America as 
examples.,

, So we come to  the second s o l u t i o n , . i . e .  S o c ia l i 
sation  o f  r isk s  and spreading the lo s s  by way of,, 
insurance e t c .  seems t 6 ,be the correct solution ,. 
the balancing o f  public  in te re s t  and private- claim s, 
has today, in  a l l  progressive  countries given more 
and more s tress  to  the ru le o f  equality  before  the 
law between government as an employer and as a lega l 
person and the private ind iv idu al as a victim  o f  
in ju r ie s  which are part o f  the operational hazards 
o f  governmental functiisning," Dr. A.T. Markose a f 
page 283 o f  4 J . I . L . I . (1962)* I f  government is  considered 
a-s any other ind iv idual employer, and i s  held l ia b le  as 
any ind iv idual em;ployer, the d i f f i c u l t y  w i l l  be 
solved. The government being a f i t  agency by which i t  
can absorb the lo s s  by spreading i t  over the Society  
ca,n n eu tra lise  i t .  As the government i s  fo r  the bene
f i t  o f  the soc ia ty , -the s o c ie ty  must be prepared to 
take b en e fits  as w ell as bear the lo s s e s .  Viewed from 
th is  point o f  view, Society  w i l l  be the master 
(o r  employer) and the government i t s  servant.


