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Si nee in dependence,  I n d i a has wi t n  es sed d r a s t i  c
changes i n ev ery Walk o f  human l i f e . As a r e s u i t ,
v a r i  ou s pr of  e ssi ons and d i s c i p l i n e s , i de a s an d
not i on s r c one e pt s and v a l u e s , pr i n c i pi es and p r a c -
t i  c e s , hav e a1 so undergone tremendou s amount o f
modi f  i c a t i on and change c o r r e s pondin g wi t h th e
r a t e  an d n atu re o f c h a n g e  in t he sdc i et y as a
whol e. Gr owt h 0f  po pu l a t  i on ,, r api d urban i z  at i o n .
change in economi c p a t t e r n s  of  s o c i e t y ,  i n d u s t r i a ­
l i s a t i o n  e t c ; ,  h'ave posed a l t o g e t h e r  new •p'roblems.
An as sess ment  of  modern I ndi an c o n d i t i o n s  and t o r t  
a c t i o n  i n I n d i a  i s  u r g e n t l y  neededii , .

I ndi a n J udg e s  have adopt ed t h i s  branch of  l aw 
from t h e  common law i nc o n s o n a n c e  wi t h  j u s t i c e ,  
e q u i t y  and good conSci enc. e,  In t h e  a bs e nc e  of  
any e x p r e s s  p r o v i s i o n s  of  l aw,  t he Court  i.s- empowered 
t o i n v o k e  t h e  a i d  of  common law of  Engl and,  But  
any Court  in I n d i a  v;hich t a k e s  r e c o u r s e  t o  common 
law of  Engl and cannot  a f f o r t  t o i g n o r e  t h e  e x t e n t  
t o which t h e  commnn law s t a n d s  a br og a t e d by t h e  
S t a t u t e s * ^  I t  has been a c o n s i d e r e d  vi ew of  
many High C o u r t s  in I n d i a  t h a t  t h e r p  i s  no need t o  
appl y E n g l i s h  law o f  t o r t s  i n , , a l l  i t s  d e t a i l s  
when t h a t  i s  found t o be w h o l l y  un a,cce pt abl e ‘ and

* L e c t u r e r  I F a c u l t y  of  Law* A , M . U . A l i g a r h ,

1 ,  S e c r e t a r y  of  S t a t e  v> • Rukmi ni  B a i  , AIR N a g , 3 5 ; 4 ,
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u n s u i t a b l e  feo l o c a l  c o n d i t i o n s .  But at t he same 
t i me i t  i s  g e n e r a l l y  r e c o g n i s e d  t h a t  E n g l i s h  law 
i s  t o  be used as a b a s i s  but  t h a t  does not g i v e  
t he  Court  power to  i n v e n t  new beads  of  law* Even 
r u l e s  of  j u s t i c e ,  e q u i t y  and good c o n s c i e n c e  must  
proceed al ong l o g i c a l  l i n e s  and be c o n s i s t e n t  wi t h  
t h e ms e l v e s  and ot he r  br anc he s  o f  law.S'^ However 
i t s  e x p r e s s  d o c t r i n e s  are ' r a p i d l y  becomi ng o b s o l e t e  
in a l l  advance c o u n t r i e s  under t h e  p t e s s u r e  of  
modern s o c i a l  forces". Change o f  l e g a l  d o c t r i n e ,  
however,  i s  si  ow. bocau se pr ec e dent  d i e s  hard.-

T hi s  paper i s  de v o t e d to i n v e s t i g a t e  whether  
t h e  g e n e r a l  d e f e n c e s  t o t o r t  a c t i o n  in I n d i a  of  
which t he f o u n d a t i o n  l a y s  in t h e  t e c h n i c a l  r u l e s  
and t e c h n i c a l  r e a s o n i n g  of  E n g l i s h  l a w y e r s ,  s u i t  
modern I ndi an c o n d i t i o n s .  How f a r  t h i s  branch  
o f  law has d e v e l o p e d  i nc o n s o n a n c e  wi t h t hg  s o c i a l ,  
economic or p o l i t i c a l  needs of  I n d i a ?  Do t he  
t e c h n i c a l i t i e s  of  proof  or ot her  l e g a l  r e q u i r e me n t s  
of  such d e f e n c e s  d e t e r  or enc our ag e t o r t  a c t i o n  
in I n d i a ?  Al t houg h t h e  g e n e r a l  d e f e n c e s  a v a i l a b l e  
in I ndi a  dre many but t he  st udy i s  c o n f i n e d  t^ two 
g e n e r a l  d e f e n c e s  e . g , ,  V o l e n t i  non f i t  i n j u r i a  
and S t a t u t o r y  a u t h o r i t y .

II

A c c o r d i ng  to C l e r k  and L i n d s e l l ,  " t h e  t y p e s  
o f  defences^ t o  an a c t i o n  in t o r t  are v a r i o u s .  
F i r s t ,  t h e  p l a i n t i f f  may f a i l  t o e s t a b l i s h  any 
one of  the, n e c e s s a r y  f a c t s  e s s e n t i a l  t o  a prima 
f a c i e  C a s e , , , . ,  s e c o n d l y ,  t h e r e  may be d e f e n c e s  
p e c u l i a r  t o  t h e  o a r t i c u l a r  t o r t ,  . T h i r d l y ,  t he  
d e f e n c e  may depend on t he  c i r c u ms t a n c e s  of  t he  
person c ommi t t i ng  t h e  t o r t . , . . . a n d  f i n a l l y t  t h e r e  
nre a c e r t a i n  number of  d e f e n c e s  t<" any,  or most  
t o r t s  whi c h,  bec auc e t h e y  are not  c onc er ned wi t h  
the n a t u r e  o f  t h e  p a r t i c u l a r  t o r t s  are apt to  
be o v e r l o o k e d .  As a r e s u l t  i t  i s  o f t e n  not easy  
to s t a t e  them wi t h c e r t a i n t y , 3

2 ,  Babo S / o  T h a k u r  p h o b i  v,  Mt . S u b a n  s h i , A l f .  1942 
N t g .  99 A n o t h e r  c a s e  Ram C h a r  an v ,  S a r w a r  K h a n » 
AIR 1927 N a g .  75 may ,al.so .be n o t e d  Tn t 'h i  & 
c o n n e c t i o n , '

3,  C l e r k  & L i n d s e l l  on Tort  Pago 54,55_*
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However,  t h e r e  nre c e r t a i n  c a s e s  in which  
t h e r e  i s  no l i a b i l i t y  b e c a u s e  i t  i s  n e g a t i v e d  by 
some g e n e r a l  r u l e  of  l aw,  Those d e f e n c e s  ar e  of  
g e n e r a l  a p p l i c a t i o n  and may be s t u d i e d  under seven  
h e a ds ;  1) Harm - s u f f e r e d  wi t h t h e  p l a i n t i f f ’ s 
a s s e nt  ( V o l e n t i  non f i t  I n j u r i a ) 2 )  act  of  Go d, 3)  
n e c e s s i t y ,  4) i n e v i t a b l e  a c c i d e n t ,  5 )  m i s t a k e ,  
p r i v a t e  d e f e n c e ,  and 7)  s t a t u t o r y  a u t h o r i t y .

(1*) VOLENTI NON FIT INJURIA

In I n d i a  ^ o r t i c u s  l i a b i l i t y  i s  negr. t i ved on 
many o c c a s i o n s  on which harm -  even sometimes  
g r i e v o u s  harm -  may be i n f l i c t e d  on a person,  b e c a us e  
he c o n s e n t e d ,  or at  l e a s t  a s s e n t e d ' t o  t he  r i s k  of  
such harm. T h i s  p r i n c i p l e  i s  embodied in t he  
maxim : v o l e n t i  not  f i t  i n j u r i a .  man cannot  comol ai n  
of  harm t o t h e  changes  o f  which he has exposed h i m s e l f  
wi t h knowl edge and of  h i s  f r e e  w i l l .  "One man 
Cannot sue anot her  in r e s p e c t  of  a danger not  unlaw­
f u l  perse t h a t  was v i s i b l e ,  aoparent  and l a w f u l l y  
e n c o u n t e r e d . "  One who ,^as i n v i t e d  or a s s e n t e d  t o  
ari act  be i ng  dene towards him c 6nnot ,  when he s u f f e r s  
from i - t , compl ai n of  i t  as a wrong. '  In oth.er words,  
he w i l l  have'  no remedy in t o r t  where a 'person has  
c ons e nt e d t o t h e  r i s k  v o l u n t a r i l y .  Si mpl e exampl es  
are t h e  haifm c ause d in t h e  c o u r s e  of  a l a wf u l  game 
or s p o r t ,  or i n a l a w f u l  s ur gi  cal .l .oDerati o n , E x p l a i n i n g  
t he  maxim Salrnoh,d4. o b s e r v e d :

" Cons ent  may d e p r i v e  a p l a i n t i f f  of.  a 
r i g h t  o f  r o t ’ on in t r e s p a s s  which he 
would otherwi^se have, had f o r  an i n j u r y  
i n f l i c t e d  a c c i d e n t a l l y .  So s o e c t a t o r s  
at C r i c k e t ,  F o o t b a l l ,  Hockey a n d P o l o  
Wat ches,  at  M o t o r , r a c e s  ah.d F l y i n g  me e t i n g s  
t a k e  u pon themi selves t h e  ri  sk. of  such 
p e r i l s  as may reas<^nably be e x o e c t a d  to  
odcur at  such me.etings as we l l  as t he r i s k  
of. i mp r o b a b l y  a c c i d e n t s *  So agai n he who 
goes  Upon a g o l f  course^ whet her as o l a y e r *  
c a d d i e  or s p e c t a t o r ,  t a k e s  upon h i m s e l f  t h e  
r i s k  o f  harm from t h e  danger s  n a t u r a l l y  i n c i d e n ­
t a l  t o  p r e s e nc e  on a g o l f  c o u r s e ,  but not  
t h e  r i s k  of  i n j u r y  by t h e  n e g l i g e n t  a c t s  
o f  o t h e r  persons p l a y i n g  t h e r e , "

4,  Salmond on law of  t o r t s  -  p . 39,
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T h i s  maxim n e e d s  some q u a l i f i c a t i o n s .  I t  i s  more 
a p p r o p r i a t e  in r e s p e c t  t o  p e r s o n a l  i n j u r i e s  t o  say  
t h a t  t h e  c o n s e n t  i s  t o  t h e  r i s k  o f  harm f o r  t h e  
C a s e s  j,tnust be few in which a person v o l u n t a r i l y  
a s s B n t ’s t h e r e t o .  He does  i t  i n a s u r g i c a l  o p e r a t i o n  
but wi t h a v i ew t h a t  i f  t h e  o p e r a t i o n  i s  s u c c e s s f u l ,  
he would e n j o y  b e t t e r  h e a l t h  t han he did b e f o r e .  
I n d i r e c t l y  ho does  not  a s s e n t  t o  t he  i n j u r y .  Si mpl y  
he s u b j e c t s '  h e m s e l f ^ t o  tl ie r i s k  o f  t h e  o p e r a t i o n  
b e i n g  u n s u c c e s s f u l .  S i m i l a r  i s  t h e  p o s i t i o n  in 
l a w f u l  games .  No pl ayer '  can p r e f e r  t o  be hurt  but  
i f  he i s  hur t  as a l e g i t i m a t e  i n c i d e n t  in t h e  game,  
he r e c o g n i s e s  i t  as a r i s k .  Thus i t  does  not  c r e a t e  
any r i g h t -  o f  a c t i o n  in t h e  person i n j u r e d .

Again t h e  r i s k  i s  t o  be c o n s t r u e d  in t h e  l i g h t  
what a man o f  o r d i n a r y  prudenc e  woul d u n d e r s t a n d .

F u r t h e r ,  t h e  maxim i s  o f  a g e n e r a l  a p p l i c a t i o n .  
But at l e a s t  a pr es umpt i on i s  t o  be  drawn t h a t  t h e  
d e f e nd a nt  has  commi t t ed  a wrong a g a i n s t  t h e  p l a i n ­
t i f f ,  Then o nl y  t h e  d e f e n d a n t  i s  to r e but  t h e  
argument  by showing t h a t  the p l a i n t i f f  was v o l e n s , .

So f a r  t h e  c o n s e n t  i s  c o n c e r n e d ,  i t  may be 
e x p r e s s  or i m p l i e d ,  W h d r e . i t  i s  ^ e x p r e s s ’, it . ,  may 
be by spoken words  or i n w r i t i n g  and ‘ i m p l i e d ’ 
may be i n f e r r e d  from t h e  c o nd uc t  o f  t h e ' p i a i n t i f f ,

Thus j u d g i n g  t he  q u a l i f i c a t i o n s  and assumi ng  
t h a t  t h e  a s s e n t  may be e xpr es s -  or i m p l i e d ,  we 
f i n d  t h a t  t h i s  maxim i s  f u r t h e r  s u b j e c t e d  t o  s e v e r a l  
l i m i t a t i o n s  such as (a)  P r o c e s s  must not  be 
u n l a w f u l ;  ( b )  Co ns e nt  must be f r e e ;  ( c )  Knowl edge  
doe s  not  n e c e s s a r i l y  i mpl y  a s s e n t ;  and (d)  Rescue  
c a s e s .  We w i l l  examine each l i m i t a t i o n  s e p a r a t e l y .

a ) IProcess must  not  be u n l a w f u l ; '

Pr o c e s s  f o r  which an as s e nt '  h r s jbeen g i v e n  by 
t h e  p l a i n t i f f  s houl d  be such which i s  not  p r o h i b i ­
t ed  by l a w .  In o t h e r  ' irordSr game Or any o p e r a t i o n  
t o  which a person has  a s s e n t e d  must not  be i l l e g a l ,  
I f  such a p r o c e s s  i s  c o n t r a r y  t o  l aw,  t h e  maxim 
v o l e n t i  non f i t  i n j u r i a  woul d be i n a ppl  i Cf^bl e , 
However,  a c c o r d i n g  t o  Dr , '  W i n f i e l d  ^ " t h e r e  i s  no

5 ,  Wi n f i e l d  on Tort  -  ; si  xt  h edi t i on , p,29 ,
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d e f i n i t e  t e s t  f o r  d e c i d i n g  what  t h e  l aw w i l l  
p r o h i b i t  i n t h i s  c o n n e c t i o n .  I t  c e r t a i n l y  d oe s  
not  t u r n  upon t h e  ^ct  b e i n g  c r i m i n a l  os w e l l  as  
t o r t i o u S ,  f o r  e v e r y  a s s a u l t  i s  c r i m i n a l ,  and so 
a r e  s o m e l i b e l s  and y e t  i t  i s  p o s s i b t o t  by a s s e n t ,  
t o  n e g a t i v e  t o r t i o u s  l i a b i l i t y  f o r  many k i n d s  o f  
a s s a u l t  and l i b e l .  Perhaps  i t  woul d be c o r r e c t  
t o  say t.hat^ w h a t e v e r  t h e  a c t  i s  c o n t r a r y  t o  
p u b l i c  p o l i c y ,  v o l e n t i  non f i t  i n j u r i a  i s  i n a p p l i ­
c a b l e ,  but  ‘ p u b l i c  p o l i c y *  i s  such a v a g ue  c o n c e p t i o n  
t h a t  t h i s  do e s  not  h e l p  much* .  For e xampl e  b o x i n g  
i s  l a w f u l ,  b u t  f i g h t i n g  w i t h  b a r e  f i s t  i s  n o t .

I t  i s  a l s o  d i f f i c u l t  t o  d e t e r m i n e  how f a r  
t h e  maxim a p p l i e s  t o  o c c u p a t i o n s  or p r o c i e s s e s  whi ch  
a r e  n o t i r i o u s l y  d a n g e r o u s .  He r e  we. mean t h e  c i r ­
c u m s t a n c e s  i n  whi c h  t h e  r i s k  i s  much g r e a t e r  t han  
i n  t h e  n o r ma l  o c c u p a t i o n s .  In a t t e m p t i n g  t o  
s o l v e  t h e s e  q u e s t i o n s ,  a d i s t i n c t i o n  s h o u l d  be  
t a k e n  b e t we e n  i n j u r y  t o  t h e  p e r s o n  p r i m a r i l y  c o n ­
c e r n e d  i n  t h e  d a n g e r o u s  p r o c e s s  and i n j u r y  t o  
some t h i r d  p e r s o n ,

A c o n t r a c t  t o  commit a t o r t  i s  u n l a w f u l .  I f  
t h e  r i s k  has  been u n d e r t a k e n  i n p u r s u a h c e  o f  
c o n t r a c t *  n o t h i n g  i s  r e c o v e r a b l e  by the.  i n j u r e d  
p e r s o n .  But  t h i  s pr o po s i t i  on , as Dr,  I7in f i e l d  
p o i n t s  o u t ,  i s  t q o  wi de ahd r e q u i r e s  some q u a l i f i ­
c a t i o n s ,  ” In t h e  f i r s t  p l a c e ,  a c o n t r a c t , whereby  
A  a g r e e s  t h a t  B s h a l l  commit  an i n j u r y  t o  A, whi c h  
woul d o t h e r w i s e  ' b e : a t o r t ,  i s  o f t e n  p e r f e c t l y  
l a w f u l :  e , g , ,  many a c t s  wh i c h  woul d o t h e r w i s e  be  
t r e s p a s s e s  or n u i s a n c e  a r e  f r e q u e n t l y  p e r m i t t e d  
by a c r n t r a c t ,  , S e c o n d l y ,  i t  i s  a l wa y s  t u r e  t h a t ,  
even i f  A an d agr ee be t we e n ■ th em s e l  ve s t o  commit, 
a t o r t  a g a i n s t  a t h i r d  p a r t y ,  t h e  agr e eme nt  i s  
u n l a w f u l ; ,  i f  t h e y  a g r e e  t o  t r e s p a s s  on C ‘ s l a n d  
in or de r  t o  d e c i d e  a d i s D u t e d  r i g h t  o f  w a y , ” 6  
Dr,  W i n o f i e l d  f u r t h e r  e x p l a i n s ?  t h a t  ’ p r c b a b l y  t h e  
l aw i s  b e s t  s t a t e d  by s a y i n g  t h a t  where t h e ;  
c o n d u c t  c o n t e m p l a t e d  i s  l i k e l y  t o  njeaace p u b l i c  
m o r a l i t y  or s a f e t y ,  or (more b r o a d l y )  i s  c o n t r a r y  
t o  p u b l i c  p o l i c y ,  any c o n t r a c t  t o  pursue such

6 ,  W i n f i e l d ,  T o r t - p a S e s  ‘S O -Sl , ,
7 , .  W i n f i e l d ,  T o r t - p a g e  3 1 ,
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c onduc t  i s  l a w f u l ,  and g e n e r a l l y  n o t h i n g  I s  rec o ver-*  
ablie in c o n t r a c t  by t h e  i n j u r e d  p a r t y ,  *8 ( E x t u r p i  
causa'  non o r i t u r  a c . t i o . )  Thu s, c ont r  a c t  s f o r  dang e r ous  
e x p e r i me n t s  i n p h y s i o l o g y  are much' more d o u b t f u l *  
However,  t h e r e  i s  no f i x e d m e  for'  d e t e r mi n i n g  
whai  i s  p u b l i c  p o l i c y .  At  any di v on t i me  i t  i s  t h e  
s e ns e  o f  t h e  community ?5S i n t e r p r e t e d  by t h e  C o u r t s " 9

Thus t h e  o u e s t i o n  whether-  a person can meet  
s u c c e s s f u l l y  by t h e  d e f e n c e  v o l e n t i  non f i t  i n j u r i a  
or not  i s  d i f f i c u l t  t o  answer at  a f i r s t  I f t ok.  T e s t  
a p p l i e d  i s  q u i t e  i n d e f i n i t e .  I n s t e a d  o f  a s s i s t i n g  
in c l e a r  c u t  d e c i s i o n s  on d i s p u t e d  i s s u e ,  i t  has  
d e t e r r e d  and d i s c o u r a g e d  an a c t i o n .  F u r t h e r  t h e  
^r e p o r t e d  c a s e s  and d i c t a l ®  a r e  s c a n t y  and t h e  
t e x t  books - a r e , not  i n a g r e e m e n t , "  A more a c c e p t a b l e  
r u l e  i s  t h a t  "a p l a i n t i f f  can sue f o r ,  and r e c o v e r ,  
damages in t o r t ,  u n l e s s  a l l o w i n g  him t o  do so 
woul d be a g a i n s t  p u b l i c  p o l i c y  i n g e n e r a l ,  or  woul d  
be t h e  c o n d o n a t i o n  o f  a b r e a c h  o f  p u b l i c  mor al s  or  
p u b l i c  S a f e t y  in p a r t i c u  1 a r , ^^The exampile o f  
bo x i n g  match» where,  t h e  p l a i n t i f f  commit s i n a d v e r ­
t a n t l y  t h e  br e a c h o f  t h e  r u l e s  whi ch pr o v o k e s  t h e  
d e f e nd a nt  and in r e t a l i a t i o n  g i v e s  a d e l i b e r a t e  
f o u l  bl ow,  may g i v e  r i s e  t o  an a c t i o n  f o r  a s s a u l t .
The d f e e n d a n t  c a nno t  t a k e  t h e  p l e a  o f  v o l e n t i  non 
f i t  i n j u r i a *  None can deny t h e  p l a i n t i f f  t o  
c l a i m nomi nal  damages f o r  such a d e l i b e r a t e  f o u l  
a c t *  For j u s t i f y i n g  t h e  p l a i n t i f f ^ s  a c t i o n ,  t h e  
bl dw must not  haVe been a l a w f u l  i n c i d e n t  t o  such  
a. game.  N o t h i n g  i n such an ;fCtion woul d be c o n t r a r y  
t o  p u b l i c  p o l i c y .  But  i f  t h e  whol e p r o c e s s  i s  
i l l e g a l ,  l i k e  a f l ight  wi t h  b e r e  f i s t s ,  i t  would  
be deemed a g a i n s t  p u b l i c  p o l i c y .  Thus i t  i s  
o b v i o u s  t h a t  d i f f e r e n t  r e s u l t s  a r e  p o s s i b l e  even 
f o r  ,t h e  Same t o r t  and t h i s  i s  b e c a u s e  of  t h e  v®guG~ 
ness  o f  c r i t e r i a  i  " p u b l i c  p o l i c y " , . L e g a l  r e q u i r e me n t  
has r a t h e r  d e t e r r e d  than e n c o u r a g e d  t o r t  a c t i o n  
in I n d i a ,

8* Danu v .  Curzori ( I 9 l 0 )  104 L . T ,  66
9*  42' HarV,  L, Rev,  . ( l 9 2 8 )  9 6 - 1 0 0 ,  r e p r i n t e d  in

Wi n' f i el d s e l e c t  l e g a l  E s s a y s ,  2 4 1 - 2 6 5 ,

10 ,  C l e r k ’ s c a s e  ( 1 5 9 6 )  5 Rep,64'a; Mat t hew v ,  01 l e s t o n
( 1 964)  Comb, 2 1 8 ,

1 1 .  P o l l o c k ,  T o r t ,  1 5 t h  e d , ,  l l 3 * - 5 ,  Sal mond,
T o r t s ,  11th e d,  4 2 ,  C l e r k  & L i n d s e l l ,  T o r t s ,
11th ,  ed,  264 et seq.
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As r e g a r d  t h e  i n j u r y  t o  ' t ih ir d  personi  he r e  
agai n t h e  a u t h o r i t y  i s  scant y ^ " but  t he  p r i n c i p l e  
would appear t o  be t h a t  he can r e c o v e r  u n l e s s  
he f u l l y  a p p r e c i a t e d  t h e  r i s k  and n e v e r t h e l e s s  
de c i d e d  t o  e nc ount e r  i t i ” l 2.  A person can do' so 
c e r t a i n l y  i f  t h e  harm ar o s e  from some act  o c c u r i n g  
i n a l a w f u l  game b u t  which was not  a l a w f u l  i n c i d e n t  
in i t .  T h i s  p r i n c i p l e s  has not  r ende r e d any 
encouragement  to an a c t i o n  f or  law o f  t o r t s  in  
I n d i a .

b 5 Consent  must be f r e e l y  g i v e n  :

The pl e a  o f  V o l e n t i  non f i t  i n j u r i a  would be  
v a l i d l y  c o n s i d e r e d  where i t  i s  e s t a b l i s h e d  t h a t  
t h e  cons ent  was f l reel y g i v e n .  In a c h i e v i n g  t he  
consent  of  t h e  p l a i n t i f f  n e i t h e r  was t he f raud  
committ-ed nor any duress  was us e d.  Because such 
a cons ent  i s  e q u i v a l e n t  t o  no c r ms e nt .  Thus i t  
i s  a f e l o n y  o f  rape f or  a s i n g i n g  mast er t o  reduc e  
a f emal e  pupi l  aged s i x t e e n  y e a r s v b y . f r a u d u l e n t l y  
making her b e l i e f  t h a t  t h i s  would i mprove her  
v o i c e » ^^ y e t  i t  i s  no c r i m i n a l  o f f e n c e  f o r  a 
husband t o  i n j e c t  h i s  w i f e  wi t h v e n e v e a l  d i s e a s e *  
even t hough she would ne v e r  have cpn^'ented to t h e  
c o n n e c t i o n  i f  sh.e had been aware o f  h i s  c o n d i t i o n , 
T h i s  d i s t i n c t i o n  of  c r i m i n a l  a l s o  a p p l i e s  to t h e  
t o r t  o f , B a t t e r y  and t h a t  no a c t i o n  f or  i t  i s  ’ 
m a i n t a i n a b l e  where t h e  v i c t i m s ’ mi s t a k e  i s  as t o  t he  
c o ns e q u e nc e s  o f ^ t h e  bet done, and n c t a s t o i t s  
r e a l  n a t u r e ; 1 5  but t h e r e  i s  no E n g l i s h  d e c i s i o n  on 
t h e  point and t h e  law must be r e g a r de d  as uncert.ajin.  
Hi Hegart y v .  Shin e > t he  p l a i n t i f f  was i n f e c t e d  
by hter par amour wi t h a v i n e r e a l  d i s e a s e  t h e  e x i s t e n c e  
of' which he c o n c e a l e d .  She sued him f o r  a s s a u l t .
The Court  o f  appeal  d i s mi s s e d  t ho a c t i o n ,  p a r t l y  on 
t he  ground t h a t  mere conc eal ment  was not such a 
f raud as t o  v i t i a t e  c o n s e n t ,  p a r t l y  be c a us e  e x t u r p i

12* Me kee Vi Mal col ms  oh ,(1 9 2 ^ ) ‘ N>I ,  120, s u p p o r t s  
t h i s ,  A sp . ect at or  of  some m' otbr-rcycle r a c e s  
Was k i l ’l e d  t y  a c y c l e  which wobbl ed and h i t  hi m.
The c o n t e s t  was a n u i s a n c e  and t h .e r e fo r e ’̂  unl aw­
f u l ,  Hol d,  an a c t i o n  was m a i n t a i n a b l e  a g a i n s t  • 
t he  r i d e r  o f  t h e  c y c l e  on b e h a l f ' o f  t h e  s p e c t a t o r ' s  
r e l a t i v e s  under Lord C o m b e l l ' s  Ac t ,  1 8 4 6 . '  ' ‘

13,  R. V,  Wi l l i a ms  ( l 9 2 3 ‘) 1 K , 8 ,3 4 0 ,
14,  R , V , C l a r e n c e  (18883 2 2 . 0 , B . D ,
15,  C l e r k  & L i n d s e l l ,  T o r t s - l l t h  ed,  2 6 5 - 6 ,
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Causa non o r i t u r  a c t i o ,

Con sent  must be r e a l  and f r e e  c n n s e n t .  Fraud 
n e g a t i v e  r e a l  or f r e e  c o n s e n t .  Thus "a man cannot  
be s ai d t o  be w i l l i n g  u n l e s s  he i s  in a p o s i t i o n  
t o choose f r e e l y ” ; and freedom of  c h o i c e  p r e d i c a t e s  
t h e  a bs enc e from hi s mind o f  any f e e l i n g  o f  con^ 
s t r a i n t  i n t e r f e r i n g  wi t h t h e  freedom of  h i s  w i l l , 17  
I f  such a c o n s e n t  l a c k i n g  t he'  d e f e n c e  o f  v o l e n t i  ■ 
non f i t  i n j u r i a  would have no v a l i d i t y .  Thus t h i s  
r e a l  and f r e e  c ons e nt  i s  a l s o  an h e a l t h y  sign  
which may enc our ag e t o r t  a c t i o n  in I n d i a  b e c a us e  
t h i s  i s  f u r t h e r  s u b j e c t e d  t o c e r t a i n  q u a l i f i c a t i o n .

C 3 Knowledge does not  i mpl y cons ent  :

The maxim i s  v o l e n t i  non f i t  i n j u r i a ;  i t  i s  
not sci en- t i  non f i t  i nj ur i a ' *  Knowledge i s  not a 
c o n c l u s i v e  d e f e n c e  in i t s e l f .  I t  does not  f o l l o w  
t h a t  a person al ways a s s e n t s  t o  a r i s k  merel y  
bec aus e he knows of  i t ,  Bowen L , J . ,  wh i l e  d e l i v e r ­
i n g  j udgement  in *Thomas v .  Qu a r t e r ma i ne  18 have  
d e c l i n e d  t o  i d e n t i f y ,  as a mat t e r  o f  c o u r s e ,  knowl edge  
of  a r i s k  wi t h  a c c e p t a n c e  o f . i t .  The f a c t s  of  t he  
c a s e  were t h a t  t h e  P l a i n t i f f  was employed in t h e  
d e f e n d a n t ’ s brewer y .  He worked in t h e  c o o l i n g  
room. The di st . ance between c o o l i n g  vat  and b o i l i n g  
v at  w£is of  t h r e e  f e e t .  The board s e r v e d  as a l i d  
t o t h e  b o i ' l i n g  vat  waS removed by him but it '  -Was 
s l i p p e d  and he was f a l l e n  i n t h e  c o o l i n g  vat'  which 
Was f u l l  o f  s c a l d i n g  l i q u i d ,  .and g r e a t l y  i n j u r e d .
He moved t h e  Court  f o r  r e d r e s s  ag'ainst hi s 'em pi o y e r ,
A m a j o r i t y  of  t h e  Court  o f  App'eal he l d  t he  a c t i o n  
not Ynai n t a i n . a b l e ► The dS'feiidant had ,not' been 
de c l ar e d,  as g y i l t y  of  n e g l i g e n c e .  He had not  been'  
in breach of  t h e  duty whi ch he -as an o c c u p i e r  of  
premi ses owed t owards a person l a w f u l l y  on t he  
premi s e s .

l 6 * The Home Lords doubt ed whet her t h e  maxim
a p p l i e d  t o an apt ion in t o r t ,  i n Na t i o n a l  Coal  

V, England (1954)  2 , w,  L. R. 4 0 0 , 4 0 8 ,  4 1 1 ,
41?,

1 7 , '  Boneat  er v,  Rowley R e g i s  C o r p o r a t i on, 1944^ 
K . B . “ ^  479,

18, 663,
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19
Bowen L . J , r  who was one o f  m a j o r i t y  d b s e r v e d t

” The danger  was qne whi ch was i n c i d e n t  
t o  a p e r f . e c t l y  l avj f ul  us e  o f  t hq d e f e n ­
d a n t ’‘ s p r e mi s e s ,  t h a t  i t  was vi  si b i e r  
t h a t  i t ' w a s  a p p r e c i a t e d  by t h e  r l a i n t i f f  
and t h a t  he v o l u n t a r i l y  en.countered i t . ’*

T h i s . j udgment  has been s u b j e c t e d  t o  c r i t i ­
c i s m but no e x p e c t i o n  hgg  ̂ been marie t o Bowenn 
L , J , * s  opi ni on,  t h a t  ’’ mere p e r c e p t i o n  of  t he  exi  s>̂  
t e n c e  o f  a danger i s  not  t h e  t i l i ng as comprehen­
sion of  i t . ^

In Smi t  h v .  Baker t t h i s  d o c t r i n e  was approved  
by t h e  H o u s e ' o f  Lor ds.  I t  was he l d  t h a t :

’’ V o l e n t i  no.n f i t  i n j u r i a  had no a p p l i c a t i o n  
t o harm s u s t a i n e d  by a man' f r om’ t h e  n e g l i ­
ge nc e  of, h i s  empl oye r s  in not  warni ng Hin 
o f  t h e  moment' of  a r e c u r r i n g  dartger* a l t ho ug h  
t h e  man |:new and un d e r s t o o d  t h a t  he p e r s o n a l l y  
?aw r i s k  of  i n j u r y  i f  and when t he danger di d  
r e c u r , ”

20
l o r d  H e r s c h e l l  in t h i s  c a s e  a dmi t t e d  t h a t i

” When a person u n d e r t a k e s  t o  do wark w h i c h ’ 
i s  . i n t r i n s i c a l l y  d a ng e r o us ,  n o t w i t h s t a n d i n g  
t h a t  r e a s o n a b l e '  c a r e  has been t aken t o  
r e nde r  i t  ws l i t t l e  dangerous  as p o s s i b l e ,  
he no (Joubt v o l u n t a r i l y  s u b j e c t  h i m s e l f  t o  
-t.he r i s k s  i n e v i t a b l y  accompanyi ng i t ,  and , 
c a n no t , , . , i f  he s u f f e r s ,  be p e r mi t t e d  to  
compla' ih t h a t  ..a wrong haS -b?en done t o  him̂  ̂
even t hough t h«  cau. se' f rom v/hich he s u f f e r s  
mi ght  g i v e  t o  o t h e r s  'a ri,9h-t o i  a c t i o n ^ ” but  
he added',  ^ h e r e « « a * 9» * 4 ««
a r i s k  t o  t h e  empl oyed,  whicli" may, or may not  
r e s u l t  in i n j u r y ,  has be'en cre.ated o'r enhanced  
by t h e  n e g l i g e n c e  of  t h e  empl oyer,  does t he  
mere c o n t i n u a n c e  in s e r v i c e ,  wi t h knowl edge  
of  t h e  r i  sk,  {ir e c l u d e  t h e  empl oyed,  i f  he 
s u f f e r s  from such n e g l i g e n c c j  from r e c o v e r i n g  
in r e s p e c t  o f  h i s  e mpl oy e r * s  breach of  d u t y ?

1 9,  W i n f i e l d ,  Tort  p ,3 6 ,
20 ,  W i n f i e l d j  Tort  p , 3 6 - 3 7 *
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I  cannot  a s s e nt  t o  t h e  p r o p o s i t i o n  t h a t  
t h e  maxini^ ’ v o l e n t i  non f i t  i n j u r i a * i  
a p p l i e s  t o  such a c a s e t  and t h a t  t he  
empl oyer can i n v o k e  i t s  ai d t o p r o t e c t  
him from l i a b i l i t y  f o r  h i s  wrong*”

T h i s  d e c i s i o n  embraces a more modern vi ew 
arid removes t h e  .con.troversey as t o  t he p r i n c i p l e  
t h a t ,  " a  man ^enter s on a n e c e s s a r i l y  dangerous  
enipioytnent wi t h h i s  ey es  open t a k e s  i t  wi t h  i t s  
accompanyi ng r i s k s , " 21

Fur t her  t h e  d i s t i n c t i o n  between s c i e n s  and 
v o l e n s  has been we l l  e x p l a i n e d  in Danu v,  Haml I t ont 
where i t  was hel d t h a t  A, a pass enge r  i n t h e  Car  
o f  a f r i e n d , .  B,  who was d r i v i n g  i t  and who, t o  
t he  knowl edge o f  A/  was under t h e  i n f l u e n c e  o f  

• dri nk,  c o u l d  n e v e r t h e l e s s  r e c o v e r  damages a g a i n s t  
B f or  i n j u r i e s  s u s t a i n e d  from an a c c i d e n t  caused  
by B* s  n o g l i g e n t  ^ r i v i n g ;  . However,  t h i s  c a s e  has  
been c r i t i c i s e d  by Pr of ,  Goodhart  on t he ground  
t h a t  de f e nda nt  may be i mputed wi t h t he  c o n t r i b u t o r y  
n e g l i g e n c e  and hence t h e  maxim ‘ v o l e n t i  non f i t  
i n j u r i a ’ i s  not  a p p l i c a b l e .

Pr of ,  G l a n v i l l e  Wi l l i a ms  r i g h t l y  sums up 
t h a t  " i n almo st-, every n a g l i g e n c e  a c t i o n  o f  modern 
t i me s  t he  d e f e n c e  o f  v o l e n s  has f a i l e d ^  f o r  t h e  
c a s e s  where a person t r u e l y  c o n s e n t s  t o  run t h e  
r i s k  of  a n o t h e r ’ ŝ n e g l i g e n c e  ar e  e x c e p t i o n a l ,  
and even i n t h o s e  r a r e  c a s e s  where j u d g e s  have  
been prepared t o  al l o w t he d e f e n c e ,  i t  has u s u a l l y  
been u n n e c e s s a r y *  e i t h e r  b e c a u s e  no c a s e  of  
n e g l i g e n c e  was made a g a i n s t  t he  d e f e n d a n t ,  or  
on t h e  ground o f  remot eness  o f  damage* c o n t r i b u t o r y  
n e g l i g e n c e ,  common employment (now a b o l i s h e d )  or 
t h e  l i m i t a t i o n  o f  dut y t owar ds  i n v i t e e s  and 
l i c e n s e e s .  He s u g g e s t s  t h a t  t o  c o n s t i t u t e  a 
de f e n c e  t h e r e  must have been an e x p r e s s  or i mp l i e d  
barc^ain bet ween t he  p a r t i  es ' whereby t h e  p l a i n t i  f f  
g a v e  up h i s  r i g h t  of  a c t i o n  f o r  n e g l i g e n c e . ”

22

2 1 ,  Cockburn C , J , ,  in woodl ey v* Me t r o p o l i t a n  
D i s t t t  Ry « . (1 8 7 7 )  2.  Ex. D. 384» 388,

2 2 .  (1939)  I . K . B .  50 9 .
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In S e c r e t a r y  of  S t a t e v,  Rukhmini Bait-  
t h i s  d o c t r i n e  o f  common l^w was i n v o k e d .  Rukbmini  
B a i h u s b a n d  was a s e r v a nt ,  in G . I . P . R l y *  Dnring  
hi s  c o u r s e  of  employment he met w i t h  an i n c i d e n t  
w l l c h  r e s u l t e d  in h i s  de a t h*  The deat h was 
C a u s e d  in c ons e que nc e  of  t h e  n e g l i g e n c e  of  t h e  
anot he r  empl oyee o f  t h e  s a i d  R l y ,  Co,  The Court  
o b s e r v e d t h a t  t h e  maxim o f  v o l e n t i  non f i t  
i n j u r i a  i s  not  a p p l i c a b l e  i n t h i s  c a s e ,  Where a 
s e r v a nt  i s  a c t i n g  Under o r d e r s  of  h i s  empl oyer  
t h i s  p r i n c i p l e  o f ' v o l e n t i  non f i t  i n j u r i a  would 
not  be a v a l i d  d e f e n c e .

But  in a c a s e  where a woman was a t t e n d e d  at  
t he c h i l d  b i r t h  by an u n q u a l i f i e d  mid v/ife* "with 
her knowl edge and of  her own f r e e  w i l l  c o n s e n t e d  
t o  be so a t t e n d e d ,  i t  was h e l d  t h a t  t he  p r i r i c i p l e  
o f  v o l e n t i  non f i t  i n j u r i a  would be a p p l i e d  and 
s u i t  f or  c l a i m i n g  damages woul d not  be e n t e r t a i n a b l e .

In Sout h I ndi a n i n d u s t r i a l s  L t d . ,  Madras v,  
Alamfelu Ammal i t  was hel d t h a t  t o  s uc c e ed under  
t h e  maxim, " i t  i s  n e c e s s a r y  f o r  t h e  de f e nda nt  t o  
prove t h a t  t h e  person i n j u r e d  knew of  t h e  danger^ 
a p p r e c i a t e d  i t ,  and v o l u n t a r i l y  t o o k  t h e  r i s k .
That  he had some knowl edge o f  t h e  d a n g e r ; i s  not  
s u f f i c i e n t ,  A man cannot  v o l u n t a r i l y  unde r t a k e  
a r i s k  t h e  e x t e n t  of  .which he does not a p o r e c i a t e . "  
Thus p h r a s e s  "mere p e r c e p t i o n - o ^  t he  e x i s t e n c e  of  
a danger i s  hot  t h e  t h i n g a s c o m p r e h e n  si  on of  i t , "  
" a c t i n g  und6r o r d e r s  of  h i s  empl oye r ,  "a man cannot  
v o l u n t a r i l y  u nd e r t a k e  a r i s k  t h e  e x t e n t  of  which 
he does not  a p p r e c i a t e ,  have not  encouraged much 
f o r  t o r t  a c t i o n  i n I ndi ®,

2 3

d) f tescue cas' esi

Rescue c a s e s  i n v i t e  se'parate  c o n s i d e r a t i o n ,  
T.^ey- s t r a d d l e  t h r e e  branche^^ o f  t h e  law -- 
v o l e n t i  non f i t  i n j u r i a ,  r e mo t e ne s s  of  c ons equence  
and c o n t r i b u t o r y  n e g l i g e n c e .  Si mpl e exampl es  
are t he  deat h or i n j u r y  c aus e d in r e s c u i n g  or

24

23,. AIR, 1937. N-ag. 354, , '
24« Maurig Sein' v. Emperor  ̂ AIR 1935 Rang, 471,
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dndeevouri ng-  t c R e s c u e  anot her  from an emergency  
of  danger t o  l i f e  or l imb c r e a t e d  by t h e  n e g l i g e n c e  
o f  t h i r d  per son,  ■ In such c a s e  would t he  t h i r d  
person be l i a b l e ?  Or c oul d be pl ead s u c c e s s f u l l y ,
(1> V o l e n t i  non f i t  i n j u r i a ^  or (2) t h a t  the
I n j u r e d  p e r s o n* s  conduct  i s  a nevus a c t u S  i n t e r v e n i e n s
Vfhich fflaikes h i s  i n j u r y  t oo remot e a c ons equence
o f  t he tfaurd person'^s n e g l i ’g e nc c ;  or (3) t h a t  i n « j u r y
Was caused due t o  the'  c o n t r i b u t o r y  n e g l i g e n c e  on
h i s  p a r t ,

25
Dr, Goodhart *  in summari si ng t he  American 

c a s e s  o b s e r v e s :

’’ The American r u l e  i s  ^that t h e  d o c t r i n e  
o f  assumpt i on o f  r i s k  does n o t  appl y  where 
t h e  p l a i n t i f f  haSt under an e x i g e n c y  caused  
by t he  d e f e n d a n t ’ s wr o ng f ul  mi s c o n d u c t f  
c ott'Sci ously^^ and. d e l i b e r a t e l y  f a c e d  a r i s k ,  
even o f  de?>*th t o  r e s c u e  anot her  from 
imminent danger of  pe r s o nal  i n j u r y  o f  de a t h,  
whet her  ther person endangered i s  one t o  whoip 
he owes a djity o f  p r o t e c t i o n  or i s  a mere 
s t r a n g e r  t  whom he owes a dut y of  p r o t e c t i o n  
or i s  a niei*p s t r a n g e r  t o  whom he owes no 
such s p e c i a ’ d u t y , "

Haynes v,  ffiWrwoodt i s  a c a s e  a c c u r a t e l y  
r e p r e s e n t s  t h e  Ei?glish law on t h e  p o i n t .  In 
t h i s  c a s e  a Pol i ceman was i n j u r e d  i r i s t o ppi ng  
some runaway h o r s e s  wi t h  an Van in a crowded 
s t r e e t .  The h o r s e s . a n d  v a n ' we r e  1 e f t .  u na t t e nde d  
on a hi gh way b y , t h e  d e f e n d a n t .  The h o r s e s  
b o l t e d .  The pol i ceman on duty, not  in t h e  s t r e e t ,  
but  in a p o l i c e  S t a t i o n  r aft. . towards,  the- runni ng  
hor s e s  and w h i l e  s t o p pi ng  was c r ushed by one of  
t h e  ho r s e s  which f e l l  upon him.  I t  was hel d  
t h a t  d e f e n c e  seotred t o  be i r r e l e v a n t  i n the  
present  c a s e .  I t  can be conc eded t h a t  t h e  r i s k  
run by t he Pol iceman was i n c i d e n t a l  t o  h i s  
employment as a C o n s t a b l e ,

2 5 ,  Wi n f i e l d ,  Tort  p. 42(5 Camb.- L . J .  ( 1934)  
1963.

26*. ( i935>  I . K : B v  -at ppi -156-7 appl i .6d in t h e
Gust y (1940) p, 159,  and Morgan v.  Ay 1 en 
( 1 942)  I  A l l .  E. R.  489,
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F u r t h e r  t h e  i n j u r y  which t he  Pol i ceman  
S u f f e r e d  was t h e  d i r e c t  c o ns e q ue nc e  o f  t he  d e f e n ­
d a n t ' s  u n l a wf u l  a c t  and was a l s o  n o r ma l l y  o f  a 
cour ag e e ous  man i n a l i k e  c i r c u m s t a n c e s t  t h e r e f o r e  
t h e  i n j u t y  s u f f e r e d  was not  t o e  remot e.  "The  
r e a s o n a b l e  man hete, must be endowed wi t h w u a l i t i e s  
of  energy and c o u r a g e ,  and he i s not  t o  be d e p r i v e d  
o f  a remedy b e c a u s e  he has in a marked degr e e  a 
d e s i r e  t o  save  human l i f e  when in p e r i l , ” Thus  
i t  would not  onl y  ,|COver t h e  c a s e  o f  a p o l i c e  man 
but even o f  b y - s t a n d e r  who had at t e mpt e d to s t o p  
t he  h o r s e s , 27

Law does not'  s a n c t i o n  any f o o l h a r d y  or 
u nne c e s s a r y  r i s k , '  To s t o p  a run- away h o r s e  on a 
d e s o l u t e  c o u n t r y  i o a d  i s  an exampl e e x h i b i t i n g  
such a r u l e *  The si mpl e t e s t  a p p l i e d  in j u d g i n g  
t h e  v a l i d i t y  of  such a p r i n c i p l e  i s :  " wh at ,i s 
r ea sonabl  e ? ” Thti s i t  i s  u n r e a s o n a b l e  t o a s s i s t  
a d r i v e r  on hi s  c a l l  f or  h e l p  t o  p a c i f y  a r e s t i v e  
hor s e  which ha^, b o l t e d  i n t o  a f i e l d  but endangers  
t he  l i f e  of  n o n e , 28

Apart  from t he  p l e a s  o f  v o l e n t i  non f i t  
i n j u r i a  and r emot ene ss  of  damages,  c o n t r i b u t o r y  
n e g l i g e n c e  was a l s o  argued in d e f e n c e  but was 
not  much p r e s s e d .  A c t u a l l y  t h e  c a s e  o f  Bnandon v,  
Obsoruet  G a r r e t t  & Go, L t d . ,  had made i t  i mpr obabl y  
t h a t  i t  w0u 1 d 1iave met wi t h  any s u c c e s s .  Here  
in t h i s  c a s e  wliere a person X and h i s  w i f e  were  
in a shop as - r u s t n me r s . Shop r o o f  was -under 
r e p a i r ,  ' Due’ t o  t h e  n e g l i g e n c e  of  t h e  d e f e n d a n t s ,  
some g l a s s  f e l l  from a sky l i g h t  and s t r u c k  X,
The w i f e  was s av e d.  No harm was c ause d t o  h e r , -  
But t he b e l i e v e d  t h a t  her husband'  was in danger  
so she c l u t c h e d  h i s  arm and t r i e d  t o p ul l  him 
from t h e  s p o t ,  and thus i n j u r e d  her l e g .  I t  
was h e l d ' t h a t  no c o n t r i b u t o r y  n e g l i g e n c c  coul d  
be a l l e g e d  aQfninst her* She had done no more 
than any '• 'easonable person woul d ha v e  done.

Morgan v,  A y l e n « (1942)  I A l l .  E. E,  489r
28,  C u t t e r  v.  Un i t e d  D a i r i e s  (London) Lt d,  

^1923) 2 , K , B ,  29 7,
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Thi s  d o c t r i n e  o f  Haynes v,  Harwood i s  a p p l i ­
c a b l e  in c a s e s  o f  r e s c u e  t o  p r o p e r t y  as w e l l  as  
t o  r e s c u e  o f  t h e  person and t he Court  i s  t o  c o n s i d e r  
t he  degree o f  danger ,  t h e  r e l a t i o n s h i p  o f  t h e  
r e s c u e  t o t he  pr ope r t y ,  in da ng e r ,  or t o  t h e  person 
in danger.

I t  i s  a l s o  t o be n o t e d ,  in g e n e r a l ,  t h a t  t h e  
mete f a c t  t h a t  t he  p l a i n t i f f  i s  a wrongdoer i s  no 
i s  no d e f e n c e  i n t o r t .  I f  we a c c e p t  o t h e r w i s e  t h e .  
r u l e  would become labsurd.  I f  a person s t e a l s  a 
b o t t l e  of  whi s ky  b e l o n g i n g  t o  a n o t h e r ,  i t  would 
not be j u s t ,  as he c oul d not  be a l l owe d t o  sue t he  
t h i e f  be c a us e  o f  t h e  f a c t  t h a t  he bought  i t  dur i ng  
hours,  p r o h i b i t e d  by . l i c e n c i n g  A c t ,  The r u l e  probabl y  
i s  t h a t  a wrongdoer i s  not  ba r r e d from sui ng in 
t o r t  " u n l e s s  some u n l a wf u l  a c t  or c onduc t  on h i s  . 
own part i s  c onne c t e d wi t h t h e  harm s u f f e r e d  by 
him as part o f  th e  same t r a n s a c t i o n , * '

The d o c t r i n e  of  novus a c t u s  i n t e r v e n i d u s  
and c o n t r i b u t o r y  n e g l i g e n c e  ar e  n;ol;. so s i mpl e .
Each i s  t o be c o n s t r u e d  i n t he  l i g h t  of  f a c t s  
of  each c a s e ,  and t h i s  has a l s o  not  enc ouraged  
t o r t  a c t i o n  i n I n d i a ,

25 S t a t u t o r y  A u t h o r i t y

The s t a t u t o r y  a u t h o r i t y  a l s o  n e g a t i v e s  
l i a b i l i t y  in t o r t .  When a s t a t u t e  aut : hori ses  t he  
commission of  what would o t h e r w i s e  be a t o r t ,  
then t h e  p a r t y  i n j u r e d  has no remedy a pa r t  from 
t he  c ompensat i on which t h e  s t a t u t e  a l l o w s .
However,  t o  r e f e r  Dr, W i n f i e l d ,  ’’ S t a t u t o r y  powers  
a r e  not  c h a r t e r s  o f  immunity f o r  any i n j u r i o u s  
a c t  done in t b e  e x e r c i s e ,  o f  them.  In -the f i r s t  
p l a c e ,  t he C o u r t s  s h a l l  not  i mput e t o , t h e  l e g i s ­
l a t u r e  any i n t e n t i o n  t o  t nk e  away t h e  p r i v a t e  
r i g h t s  o f  i n d i v i d u a l s  w i t h o u t  c ompe ns a t i on,  u n l e s s  
i t  be proved t h a t  t h e r e  was such an i n t e n t i o n ;  
and t h e  burden o f  provi ng i t  i s  on t h o s e  who 
e x e r c i s e  t he  s t a t u t ’ory powers;. Ne x t ,  when t h e  
L e g i s l a t i o n  c o n f e r s  such ppwers,' i t  ma;̂  do so in 
one o f  two w a y s :
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( 1 )  I t  may,  In e f f e c t ,  o r d e r  a p a r t i c u l a r  
t h i n g  t o  be done r e g a r d l e s s  o f  w h e t h e r  i t  i n f l i c t s  
an i n j u r y ,  upon a n o t h e r  p e r s o n .  Then a u t h o r i t y  
c o v e r s  n o t  o n l y  harm whi ch must  o b v i o u s l y  o c c u r ^  
but  a l s o  t h a t  whi ch i s  n e c e s s a r i l y  i n c i d e n t a l  t o  
t h e  e x e r c i s e  o f  an a u t h o r i t y ,

( 2)  I t  may permi t  a p a r t i c u l a r  t h i n g  t o  be  
donef  p r o v i d e d  i t  can be done w i t h o u t  i n t e r f e r i n g  
w i t h  p r i v a t e  r i g h t s , * '

oq
In me t r o p o l i  t a n A:gylum D i s t r i c t  v* H i 1 1 1 

i t  Was h e l d  t h a t  a s m a l l - p o x  h o s p i t a l  i s  a 
n u i s a n c e  b e c a u s e ,  a l t h o u g h  t h e  s t a t u t e  e n a b l e d  t h e  
managers o f  t h e  d i s t r i c t  t o  p u r c h a s e  l a n d  and t o  
e r e c t  b u i l d i n g s  on i t  f o r  t h e  c a r e  o f  t h e  s i c k  
and t h e  i n f o r m  poor,  y e t  i t  c o n f e r r e d  t h i s  power 
o nl y  s u b j e c t  t o  t h e  manag er s  o b t a i n i n g  by free:  ,
b a r g a i n  and c o n t r a c t  t h e  means o f  doi ng  so;  much 
l e s s  di d lit condone t h e  commi s s i on o f  any n u i s a n c e  
by them.  T h i s  c a s e  may be compared w i t h  A t t ,G .e n , v ,  
Not hi ngham Cor per a t i o n , 3 0  t h e r e  t h e  c o r p o r a t i o n  
proposed t o  u s e  a b u i l d i n g  a s  a s m a l l - p o x  h o s p i t a l ,  
and t h e  c o u r t  d e c l i n e d  t o  i s s u e  a aui a  t i r t e t  i n j u n c ­
t i o n  t o  p r e v e n t  them from d o i n g  s o,  b e c a u s e  t h e y  
di d not  r e g a r d  t h e  t h e o r y  o f  t h e  a e r i a l  d i s c r i t n i -  , 
n a t i o n  o f  smal l - * pox as u n e q u i v o c a l l y  e s t a b l i s h e d .

Howe ve r ,  a d i s t i n c t i o n  i n  t h e  two c a s e s ,  in  
f a c t  i s  a q u e s t i o n  o f  time^' p l a c e  and c i r c u m s t a n c e s  
wh e t h e r  t h e r e  i s  an a c t u a l  n u i s a n c e  or n o t .

Some I n d i a n  c a s e s  may a l s o  be n o t e d  h e r e ,  i n  
Ramachandraram Nagaram R i c e  & O i l  M i l l s  L t d . ^  .Gaya 
V, M u n i ^ p a l  Co mmi s s i o n e r s  o f  P u r a l i a . 3 1  In t h i s  
c a s e  t h e  a c t  o f  t h e  Muni ci  pal  i t y  t ho ug h were not  
a c t u a t e d  by m a l i c e  or as a r e s u l t  o f  c o n s p i r a c y  
a g a i n s t  t h e  p l a i n t i f f ,  wais c e r t a i n l y  u n r e a s o n a b l e  
and n e g l i g e n t .  I t  wqs o b s e r v e d  by Verma J , , '  
t h a t  i f  a person i,s e x e r c i s i n g  h i s  r i g h t ,  under a 
s t a t u t e  he i s  not  l i a b l e  u n l e s s  i t  i s  proved  
t h a t  he a c t e d  u n r e a s o n a b l y  and n e g l i g e n t l y , '

’ . .32
In F a i y a z  Hus s a i n v.  M u n i c i p a l  Board o f  Amroha,

S h i a  Mohammandans o f  Amroha c o n t e n d e d  t h a t  t h e y  had 
a r i g h t  t o  t a k e  our i n p r o c e s s i o n  o f  T a z i a s  whi c h  
a r e  up t o  27 f e e t  i n h e i g h t  i n t h e  p u b l i c  s t r e e t s ,  
o f  Amroha by c e r t a i n  f i x e d  r o u t e s  and t h a t  d e f e n d a n t ,  
must r a i s e  t h e  e l e c t i v e  w i r e  t o  s>uch a' h e i g h t  as  ' 
not  t o  c a u s e  i n t e r f e r e n c e  in t h e  e x e r c i s e  o f  t h a t  
t i g h t .

3 2 ,  AIR P a t ,  408.  /ilR 1939 A l l .  2 6 0 ,
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I t  Was h e l d  by I q b a l  Ahned,  J . |  t h a t  "when 
a c c o r d i n g  t h e  t r u e  c o n s t r u c t i o n  o f  a s t a t u t e  t h e  
l e g i s l a t u r e  hns a u t h o r i z e d  c e r t a i n  a c t  and t h e  
a u t h o r i t y  g i v e n  i s  me r e l y  p e r m i s s i v e  and not  
i m p e r a t i v e ,  t h e  L e g i s l a t u r e  must b e h e l d  t o  have  
i n t e n d e d  t h a t  t h e  e x e c u t i o n  o f  wbi'k p e r m i t t e d  must  
be done i n such a way as not  t o  p r e j u d i c e s  t h e  
Common l aw r i g h t s  o f  o t h e r s .  I t  was o b s e r v e d  by 
t h e  l e a r n e d  j u d g e  t h a t  - t h e r e  i s  n o t h i n g  on t h e  
r e c o r d  of  t h e  p r e s e n t  c a s e  f rom whi ch i t  c o u l d  be 
a r g ue d t h a t  t h e  f i x i n g  of  t h e  w i r e s  a f  t h e  h e i g h t  
of  27 f e e t  was an i m p o s s i b i l i t y  or  t h a t  some 
o t h e r  a r r a n g e me n t s  co;uld not  h a v e  beeh made so 
t h a t  t h e  i n h e r e n t  r i g h t  o f  t h e  p l a i n t i f f  waB not  
t o be i n t e r f e r r e d  w i t h / '  and he nc e  a p pe a l  was 
a l l o w e d .

Th e s e  c a s e s  c l e a r l y  p o i n t  out t h a t ,  no 
d o u b t ,  S t a t u t e s  g e n e r a l l y  n e g a t i v e s  l i a b i l i t y  
in t o r t  but  each S t a t u t e  i s  t o be c o n s t r u e d  
k e e p i n g  i n v i e w t h e  t i me r  p l a c e  and ot he r  c i r c u m­
s t a n c e s ,  .This l e a d s  t o  d i f f e r e n c e  otff d e c i s i o n s .  
For t h e  same t o r t s ,  in d i f f e r e n t  c i r c u r a s t a n . c e s , 
p l a c e  and t i m e ,  d i f f e r e n t  d e c i s i o n s  a r e  g i v e n  
and t h i s  p r o c e s s  i n no way e n c o u r a g e  t o r t s  a c t i o n s  
in I n d i a .

I l l

Cl) In summation i t  can., be c o n c l u d e d  from t h e  
above a s s e s s m e n t  of- g e n e r a l  d e f e n c e s  o f  v o l e n t i  
non f i t  i n j u r i a  and s t a t u t o r y  a u t h o r i t y  a v a i l a b l e  
t o  an a c t i o n  f o r  l aw o f  t o r t s  i n I n d i a  t h a t  t h e  
pr oof  and othe_r. i n g r e d i e n t s  o f  e a c h  d e f e n c e  have  
d e t e r r e d  t h e  d e v e l o p m e n t ,  Xn t h e  a b s e nc e  o f  any 
s t a t u t o r y  l a w,  i n g r d i e n t s  o f  t h e  d e f e n c e s  h a v e ,
been c o n s t r u e d  by I ndi a n J u d g e s  in t h e  l i g h t  o f
E n g l i s h  d e c i s i o n s  whi c h h a r d l y  s u i t  I n d i a n  c o n d i ­
t i o n s .  They do not  p r o v i d e  pr ope r  g u i d a n c e  to  
t h e  bench and t h e  bar  and o f t e n  c u l m i n a t i n g  i n t o  
u n f a i r  t r i a l s .  Pe o pl e  a p p r e c i a t e  t h i s  r i s k  and 
g e n e r a l l y  a v o i d  g o i n g  t o  c o u r t s .  T h i s  a d h e r e n c e  t o  
E n g l i s h  p r e c e d e n t s  has  marred t h e  de v e l o pme nt  q-f 
t h i s  branch , o f  Law. iji . I n di a ,

(2)  The p r o o f  t ha t '  t h e . r i s k  i s  to be  c o n s t r u e d  i n
t h e  l i g h t  what - a'  man o f  o r d i n a r y  pr udence woul d  
u n d e r s t a n d  ,ot t o  draVM |a pr e s umpt i on t h a t  t h e  
d e f e n d a n t  has  commi t t ed a. wrong a g a i n s t  t he'  
p l a i n t i f f  h a s  g i e n e r a l l y ' 1 ed t o  c o n f l i c t i n g  d e c i s i o n s .
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CS) T c  :-!et0rai-no how f a r  t h o  I g? t o
o c c u p a t i o n s  or p r o c e s s e s  whi ch aro n o t o r i o u s l y  
d a ng e r o u s  i s  not  e a s y .  An e t t o m p t  t o  s o l v e  t h e s e  
q u e s t i o n s  i s  s u b j e c t e d  to c e r t a i n  q u a l i f i c a t i o n s ^  
e * g , t  a d i s t i n c t i o n  s ho ul d  be made bet ween i n j u r y  
t o  t h e  per son p r i m a r i l y  c o n c e r n e d  and i n j u r y  t o  
some t h i r d  p e r s o n .  T h i s  o f t e n  l e a d s  t o  c o n f l i c t i n g  
v i e ws  and d o e s  not  g i v e  any i mp e t u s  t o  an a c t i o n  
f o r  law o f  t o r t s  i n I n d i a *

(4) To s u c c e e d  i n a t c r t  T C t i o n  v/here v o l e n t i  
non f i t  i n j u r i a  has  been p l e a d e d ,  t h e  p l a i n t i f f  i s  
t h e  ex a mi ne  t h e  pr e s umot i on o f  r i s k  whi ch i s  not  
so e a s y ' t o  e a t g b l i s h .  Mere p e r c e p t i o n  of  t h e  
e x i s t e n c e  o f  a dang e r  i s  not  t h e  t h i n g  as conipre-’ 
h e h s i o n  of  i t .  T h i s  i n g r e d i e n t  r e q u i r e s  e x p l a n a t i o n  
and l e a d s  t o  c o n t r a r y  v i e ws  and c o n f l i c t i n g  d e c i s i o n s ,  
Knowl edge d oe s  no t  ln\|^ly ’ c on s e n t , I t  r e q u i r e s  
more t han t h ? . t .  The dang e r  must be v i s i b l e ,
a,pPr^eciated and v o l u n l a ? i l y  e n c o u n t e r e d *  These  
r e q u i r e m e n t s  do not  e n c o u r a g e  t o r t  a c t i o n  in I n d i a ,

(5 0 I t i s  n e c e s s a r y  t o  p r o v e ,  when t h e  v o l e n t i  
non f i t  i n j u r i a  i s  a d e f e n c e t  t h a t  t h e  c o n s e n t  
was f r e e .  T h e r e  s houl d not  be any f r a u d .  M i s t a k e s  
as t o  t h e  c o n s e q u e n c e s  o f  t h e  a c t  done and not  
as t o  i t s  r e a l  n a t u r e  i s  c o n f u s i n g .  T h e r e  i s  no 
d e f i n i t e  d e c i s i o n  on t h e  p o i n t  and l aw i s  r e q u i r e d  
as u n c e r t a i n ,

(6) E x t u r p i  c a us a  non o r i t u r  a c t i o  a l s o  d e t e r s  
t h e  de v e l o pme n t  of  law of  t o r t  in I n d i a ;  Where 
an a c t  c o n t e m p l a t e d  i s  l i k e l y  t o  menace p u b l i c  
m o r a l i t y  or s a f e t y ,  any c ont r ^. c t  t o  pursue such 
c o nd uc t  i s  u n l a w f u l  and g e n e r a l l y  n o t h i n g  i s  
r e c o v e r a b l e ' i n  c o n t r a c t  by t h e  i n j u r e d  p a r t y .
Thi s  i s  a l s o  not  a happy s i gn and o f t e n  r e s u l t e d  
in d i v e r g e n c e  of  o p i n i o n s ,

(?■) In r e s c u e  c a s e s ,  t h e  c r i t e r i a  of  r e a s o n a b l e  
r e s t r i c t i o n ,  t o  c o n s i d e r  t h e  d e g r e e  o f  d a n g e r ,  
t h e  r e l a t i o n s h i p  o f  t h e  r e s c u e r '  t o  t h e  p r o p e r t y  
in d a n g e r ,  or t o  t h e  person i n  d a n g e r ,  has  a l s o  
d e t e r r e d  t h e  de v e l o p me n t  i n I n d i a .

(8) In c a s e s  o f  s t a t u t o r y  a u t h o r i t y  t h e  l i a b i l i t y  
i s  n e g a t i  v e s  , gen e r a l  l y , But  t o  pr ove that,  t h e  
person a c t e d  u n r e a s o n a b l y  and n e g l i g e n t l y  i s  o f t e n  
di f  f i  c u l t .
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( 9)  As We hnve a d o pt e d  t h e  E n g l i s h  Gbmmor'Law 
CoTTt s  s y s t e n ,  i t  i s  t o  b e . f o i ’nd t h r t  t h e  s y s t e n  
of  c c i i r t - f e e ,  l^.wyers f e e  n.ngl o t h e r  e x p e n s e s ,  r.re
to' hi gh t h a t  ?. ooor .  o e r s on c o u l d  h a r d l y  seek j u s t i c e  
from t h e  c o u r t .  I n s n i t e  c f  t h e  f ? ' c t  t h r t  t h e y  ha v e  
t h e  knowl edge  t h a t  t l i e i r  r f r h t s  hpve beer  v i o l a t e d  
but  t h e y  f o r g o  thern m d  a v o i d  any t o r t  a c t i o n .

( 1 0 )  The d e l a y  in t h e  d i s o o s p l  o f  t h e  c a s e s  o f  t h i s  
c o u n t r y  i s  so a common f e a t u r e  t;h a t  l i t i g a f i i  p a r t i e s  
m o s t l y  a r e  d i s c o u r a g e d  t o  go e v e n t c  t h e  P i g h  Cour t  
l e v e l ,  d e l a y s  in c o u r t  p r o c e e d i n g s  a r e  d e l a y s  in 
j u s t i c e  ?nd c o n s e q u e n t l y  ’oeo'^le s e t  ud t h e i r  own 
ma c h i n e r y  f o r  d e a l i n g  wi t h . t h e i r  ov;r d i s p u t e s .

(ll ! ) .  T h e r e  a r e  many wrongs  ’P e r t a i n i n g  t o  t o r t  a r e  
a l s o  r e m e d i a b l e  under  c i - i mi na l  law, '  Thus  l i t i g a n t  

• o r e f e r  t o  g e t  p r o t e c t i o n  under  oenal  o r o v i s i o n s  o f  
t h e  c o u n t r y  and a v o i d  t o  out .  i n t o  Cear  c i v i l  
ma c h i n a t y  f o r  t h e  t e d r e s s  o f  t h e i r  g r i e v r ' n c e s .
T h i s  i s  a l s o  of  t h e  f a c t o r  r e s o o n s i b l e  f o r  me a g r e  
d e v e l o  pfiifent‘ o f  law of  t o r t s  in I n d i a ,

( 12  ) I t  i s a l s o  a r g u e d  thait  t h e r e  a r e  .so many 
e a s e s  whi ch a r e  decr . ded a t  a l o we r  l e v e l  but  due 
t o  t h e  want  of  nr one r  r e p o r t i n g s  of  t h e  d e c i s i o n s .
We h a r d l y  come a c r o s s  w i t h  Such c a s e s .  Such c a s e s  
ar e  h a r d l y  h e a r d  in an^^eals* E e n c e  t h e  1 tw of  
t o r t s  c o u l d  not  be a p p r e c i a t e d  by t h e  p r o f e s s i o n  
pro p e r l y .

T h i s  s y s t e m of  lav/ r e o u i r e s  u r g e n t  e v a l u a t i o n  
and s c r u t i n i s i n g  o f  S n g l i s h  r u l e s  a T ^ l i e d  t o  
I n d i a .  'Ve riu s t  g i v e  ou r  due ’ cd n si  d e r a t  io n t o  t h e  
s t udy and r e m o d e l l i n g  of  t h e  v; hole s ys t e m o f  l aw 
in t h e  l i g h t  of  t h e  change^d I i i d i e r  s o c i a l ,  e c o n o ­
mi c a l  and e t h i c a l  v e l u e s .  The law requ' i r . es  c o d i -  
f i c ? . t i o n s .  The a m b i g u i t i e s ,  u n c e r t a i n t i e s  and 
c o n f u s i o n s  wh: c h  p r e v a i l  in d e c i s i o n s  cpr  b e s t  be  
c h e c k e d  by p a s s i n g  pr o p e r  s t a t u t e  by t h e  L e g i s l a t u r e ,  
U n l e s s  t h i s  brantvh of  l aw r e c e i v e s  the  due a t t e n ­
t i o n  of  t h e  lav^yers  and t h e  Leg:  s l a t e r s ,  d e v e l o pme n t  
o f  i t  in I n d i a  c a nn o t  be e x p e c t e d .


