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Before Mr. Justice Birch and Mr. Justice Miiter,

1879 GRISH CHUNDER MUNDUL anp Avorukin (DEPENDANTS) v,
Ap'ril'lﬁ. DOORGA DORSS avp anorueR (PrAinecrrrs).”

Driorily of Decrees~Surplus Proceeds of Sule under . 59 of Beng., Act VIIT
of 1869—Durpainidar, Decree ugainsi, after Sule of his Tenwre under
8. 59 of Beng. Act VIII of 1869—Suit for refumd of Money paid under
an Order of Court not cognizable by Small Canse Court.

A patnidar onused to be sold the tonuve of his durpatnidar, under s, 59
of Beng. Act VIIL of 1889, for the arrears of rent duc up to 12th April 1876.
This sale took place on the 7th November 1876, and aftor satisfuction of the
decree the surplus proceeds remained in the Collcotornte to the credit of the
darpetnidar. Afterwards, in December 1876, the painidar brought another
suit for the dwpatni rent due In respect of the period between April and
October 1876, and having obtained a decree, attached the surplus procceds
in the Collectorate, which were af the same time attnched by two other holders
of ordinary decrees.

Held, that the decree of the patnidar, although for vents of tho eurrent year,
had mo priority over the other decrees ; and thnt the surplus proceeds of the
sale of the durpatni tenure formed pavt of the assets of tho late durpatnidar,
and were not hypotheeated to the patnidar for the rent of the year eurvent.

Held also, that a suit to recover a refind of monies paid under an order
of Court is not cognizable by a Court of Small Causes.

Iw this case, two brothers, the plaintiffs Doorga Doss Buboo
and Modun Mohun Baboo, were the patnidars of a certain
taluk, of which, till the auotion-snle afterwards mentioned, the
defendant Nobin Chunder Adhicari was the duvrpatnidar,

In execution of a decree obtained by the plaiutiffs for arvears’
of the durpatni rent up to the end of Choitro 1282 (or the 12th
April 1876), the durpatni tenure of Nobin Chunder Adhioaxi
wzs sold at anction on the 7th November 1876 for Rs 1,471 ab
an exeontion-sale held under s. 59 of Beng. Act VIIT of 1869;

.From the sale-proceeds at this sale, the decretal amount,
Rs. 211-1-6, was realized by the plaintiffs, and the surplus,

* Appeal from Appellate Deoree, No. 1899 of 1878, ngainst: the decree of
. Baboo Kally Prosunno Mookhopadhys, Officiating Second Subordinnte Judge
of Hast Burdwan, dnted the 10th August 1878, reversing the decree of Baboo
Chunder Coonar Doss, Munsif of Beod-Bood, dated the 11th Mnrch 1878,
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amounting to Rs, 1,259-14-6, remained in deposit in the Collec~
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torate to the credit of the defendant Nobin Chunder Adhicari. Gmswu Caus-
pER Munpor,

Afterwards, on the 5th December 1876, the plaintiffs obtained b
nnother decres for Rs. 929-6 against the defendant Nobin
Chunder Adhicari, in a suit for the durpatni vent due in-
respect of the period between April and October 1876, and,
in execution of this decree, attached the surplus proceeds of
the sale of the 7th November 1876, which was then still lying
in the Collectorate.

Sumultaneously with this attachment the defendants Grish
Chunder Mundul and Pran Krishna Mundul caused the same
surplus proceeds to be attached in executiou of two money-
decrees keld by them.

On the 13th April 1877, the Court distributed the entire sur-
plus proceeds rateably among the three decree-holders, namely,
the plniuntiffs and the defendants Grish Chunder Mundul and
Pran Krishna Mundul, giving the plaintifle Rs. 556-9-6 as "the
sum due to them, and the remaiuder, in proportion to the amounts
of their decrees, to the defeudants Grish Chunder Mundul end
Pran Krishna Mundul, The plaintiffs, being dissatisfied with
the principle of distribution that had been adopted by the Court,
iustituted the present suit to recover Rs. 372-12-6, being the
difference between Ra, 929-6, the amount of their decree, and
Rs, 556-9-6, the amount that had been adjudged to them by the
Court. The basis of the plaintiffy’ suit was, that they, as holders
of a decree in a suit fov the rents of the durpatni for the cur~
rent year, were entitled to be paid in full outof the surplus sale-
proceeds of the tenure, which, if it bad not been sold, would by
'law have been hypothecated to them to secure the remts for
which they had obtained & decree.

The Court of first instance dismissed the plaintiffs’ suit. - The
lower Court of appeal gave the plaintiffs a decres. '

From this decision the defendants appealed to the High Conxt.

Baboo Rash Behary Ghose and Baboo Saroda” Clhurn Mitter
for the appellants.

Baboo Chunder Madiuh Ghose and Baboo Nullit Chunder
Sen. for the respondents.
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The judgment of the Court (Birom and Mirrer, JJ)
was delivered by

Birom, J.~—The facts found in this ease are, that the plaintiffs
obtained a decree against the defendant No: 8 for arrears of
rent of a durpatni tenure due up to Choitro 1282 (April 1876), and
in execution of that decree brought the tenure to sale on the 7th
November 1876. The sale-proceeds amounted to Ra. 1,471, and
the plaintiffe’ decree for RRs. 211-1-6 was satisfied from the sale-
proceeds, the surplus of Rs. 1,259-14-6 being left in deposit in the
Court. Subsequently the plaintiffs obtained another decree for the
rent of the tenure from Bysack to Assin 1283 (April to OQecto-

“ber 1876) against the same defendant for the first half of 1283,

and in taking out execution of that decree, caused the surplus

" sale-proceeds standing to defendant’s credit to be attached.

The defendants 1 and 2 held two decrees against the same
defendant, and they also attached the surplus sale-proceeds in
execution of their decrees. A rateable distribution of the sum
in deposit was made by the Court between the three attaching
creditors, and under that distribution the plaintiffs obtained
Rs, 556-9-6 as their share. They now brought this suit to re-
cover from the other attaching. ereditors Rs, 372-12-6, being '
the difference between the amount of their decree and what
wos assigned to them by the rateable distribution. The
Mungif dismissed the suit, holding that the plaintiffs’ decree
agninst the defendant No. 3, after the tenure had been sold at
their instance, was & mere money-decree, which ocould give
the plaintiffs no priovity over other attaching creditors. In
appenl, the Subordinate Judge has given the plaintiffs 2 de-
cree. Ie says that the tenure was hypothecated for the rent
payable to the plaintiffs, and that the surplus sale-proceeds of
that tenure are in like manner hypothecated to the plaintiffs;-
thut the same lien exista over the surplus value of the tenure
as over the tenure itself; and that, consequently, the plaintiffy’
decree for rent gives him priority over other decree-holders.
By his order the defendants 2 and 3 are required to refund to
the plaintiffs the amount claimed. -A. preliminary.objection has
been taken before us to the hearing of the special appeal. © It is
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contended, that the present suit being cognizable by a Court of 1879
Small Causes, no spacial appeal lies. We donot think that this S{:fi}?;‘,}’ﬁ,f
contention is valid. The suit is for obtaining a.refund of money *
taken by the defendants under an order of Court which the plain-
tiffs contend to be erroncons. Such & suit as this is not cogni-
zable by a Court of Small Causes. It seems to us that the
Subordinnte Judge is quite wrong in saying that the tenure was
hypothecated for the rent due thereon, and also in saying thatupon
the sale-proceeds the same lien exists as upon the tenuve itself.
After the tenure had been sold for the arrears aceruing up to
1282 (1875), the plainiiffs could have no further lien upon it-for’
arrears aceruing subsequently. Such arrears must be regarded
as a personal debt against the defaulter, to be realized from him
by the usual process for the execution of decrees. The surplus
sale-proceeds staud to the credit of the defaulter, and like any
other assets of lis are liable to be attached iu execution of
outstanding - decrees, and to be divided rateably amongst the
judgment-creditors, who have taken ‘out execution of decrees
against the same defendant and not obtained satisfaction thereof.
The plaintiffe’ claim to priority over other judgment-creditors,
by reason of their holding .a decree for arrears of rent againet
the person in whose name the surplus proceeds are held in depo~
git, I8 not recognised by law; they stand in no better position
than others who may hold persoiial deerees aga.instﬁthe judgment~
debtor., The decision of the Subordinate Judge must be set
aside, and the order of the Munsif, dismissing the snif, be
restored, the special appeal being decreed with costs.

P |
Doorga Dossg
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Appeal allowed,



