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D e s p i t e  i t s  i n c a p a c i t y  t o  e n f o r c e  f u n d a m a n t a l  
r i g h t s  u n d e r  t h e  C o n s t i t u t i o n  as  a C i t i z e n ,  ^ a

*  B . S c ; ,  L L . H . ,  L e c t u r e r ,  U n i v e r s i t y  Law S c h o o l ,  
J a i p u r ,

1 ,  ” n e i t h e r  t h e  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  P a r t  I I  

n o r  o f  C i t i z e n s h i p  A c t ,  e i t h e r  c o n f e r  t h e  r i g h t  
o f  c i t i z e n s h i p  o n ,  o r  r e c o g n i s e  as  c i t i z e n j  any  
p e r s o n  o t h e r  t h a n  a n a t u t & l ,  p e r s o n * ' *  Per - Si nl i at  
C . J i T  ( f p r  t h e  imaj  o r i t y ). i n  S t a t e  T r a d i n g  C o r p o r a -  
t i b n  o f  I n d i a  . V,  Comme r c i  a i  Taj r Of  f i c e r , ( 1 9 6 3 )
8 S , C .  J* 6 05  a t  .p̂  6 1 1 . ;  Pe r  Hi d ay at l i  1 1  ah J,.
(now C* J*  ) ” * . 1  f '  a l  1 o f  _th em ( t h e  me mbers ^ a r e  

c i t i z e n s  o f  I n d i a  thie Cornpany do.es n o t  b e c o me  s 
c i t i z e n  o f  I n d i a  a,ny mo r e  ' t han i f  a l l  a r e  ' mar r i e d  
t h e  c ompa n y  w o u l d  m a r r i e d  p e r s o n , "  S h a h ,  J . ,
c o n t r a  a t  p r  6 4 7 . t  ” By r e a s o n  o f  t h e i r  c o n s t i t u t i o n ,  
a r t i f i c i a l  I p e r s b hs  a r e  I n c a p a b l e , o f  r e n d e r i n g  
s e r v i c e  -  m i l i t a r y  or c i v i l  - . b u t  t h a t  may n o t  h y  
i t s e l f  b e  a g r o u n d  f o r  h o l d i n g  t h a t  t h e y  c a n n o t  
be .  a - b e - c i t i z e n s .  I f  t h e  c o r p o r a t i o n s  or  a r t i f i 
c i a l  p e r s o n s ’ c a n b e  r e g a r d e d  a s  n a t i o n a l s  o f  t h e  
S t a t e  w h e r e  t h e y  a r e  i n c o r p o r a t e d  and i f  t h e y  a r e  
p e r m i t t e d  t o  e x e r c i s e  t h e  v a r i o u s  f u n c t i o n s  f o r  
w h i c h , t h e y  a r e  c o n s t i t u t e d  and t o  p r o . h i b i t i o n  i s  
i n j p o s e d  upon t hem i n  t h e  e n f o r c e m e n t  o f  t h e  
r i g h t s  s i m i l a r  t o  t h o s e  w h i c h  a r e  e n f o r c e a b l e ' ' ’ 
b y  n a t u r a l  p e r s o n s  w h o . a r e  c i t i z e n s . ,  n o t w i t h 

s t a n d i n g ,  t h e  s p e c i a l  c h a r a c t e r  o f , ' t h e  c o r p o r a t i o n s  
and t h e i T  i n c a p a c i t y  t o  pe r f o r m d u t i e s  or  t o  
e x e r c i s e  s u c h  o t h e r  r i g h t s ,  w h i c h  n a t u r a l  p e r s o n s  
may p o s s e s s ,  i t  w i l l  n o t  b e  a g r o u n d  f o r  d e p r i v i n g  
t he m o f  t h e  r i g h t s  o f  c i t i z e n s h i p  fp.r e n f o r c i n g  
t h e  f u n d a m e n t a l  r i g h t s  u n d e r  A r t i c l e  l 9 , "  ( m a j o r i t y  
v i e w  f o l l o w e d  i n  T a t a  E n q g . ,  and Lo ^c om otive  C o . ,  
L t d . . v .  S t a t e  o f  B i h a r ,  A . I . R .  19 65  g . C .  40;
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2 , 3
c o r p o r a t i o n  has been c o n s i s t e n t l y  r e c o g n i s e d  in
I n d i a i  s i n c e  l o n g , 4 as a d i s t i n c t  and s e p a r a t e  l e g a l
e n t i t y  v i s ^ a - v i s  t h e  members who c o n s t i t u t e  i t . 5
I t  i s ,  l i k e  any ot he r  n a t u r a l  per soni  c 1 ot hed wi t h
al mos t  s i m i l a r  r i g h t s  and ‘o b l i g a t i o n s ®  By i t s
c o n s t i t u t i o n ,  t h e  scope of  i t s  a c t i v i t i e s  i s  c o n f i n e d
t o  t he  o b j e c t s  s et  out in t he memorandum of  a s s o c i a t i o n
as o r i g i n a l l y  framed"^ or as, a l t e r e d  from t i me to
t i m e , 6 I t  does not mean t h a t  t h e  powe r s ’ t o  be
e x e r c i s e d  in pursui ng i t s  o b j e c t s  are t he same as t he
’ o b j e c t s *  t h e m s e l v e s ,  A d i s t i n c t i o n  between t h e  two,
t he ’ powers* and t he  ’ o b j e c t s *  has  al ways t o  be
drawn.  Powers are not  r e q u i r e d  t o b e ,  and ought not
t o be« s p e c i f i e d  in t he memorandum.. T h e l A c t  i nt e nde d

2 ,  *A c o r p o r a t i o n  i s  a body p o l i t i c  whi ch c o n s t i t u t e d  
by or composed of  one or more i n d i v i d u a l s  i s  
d i s t i n c t  from them, and which i s  v e s t e d  by t he  
p o l i c y . o f  law wi t h  c o n t i n u o u s  i d e n t i t y  and wi t h  
t he c a p a c i t y  of  a c t i n g  in c e r t a i n  r e s p e c t s  as
aB i n d i v i d u a l , *  S a t y a  Ranj an ’ Law o f  U l t r a  
v i r e s  in B r i t i s h  i Hdl a ( T , L . L , ) ” *pl l ^ l ,

3,  M. Abdul Hag y .  Dasmal , ( I 9 l 0 ) i 9  I . C .  596;
Ram Kgnai  Si ngh v,  Kathewson L. B,  42 I . A ,  97;
A . I . R ,  TTC.  27T~T 7 f l 7  ^ t t i s o n  v ,  . l l Udhyn.  Devi  
A . I . R ,  1933 Pat ,  196;  T, R,  P r a t t  (Bom^ Ltd-  ̂ t v.
E.D.  Sassoon & Co.  , Ltd  ̂ > A»I .R\ 193^ Bom;^̂ 62;
Dhul i a  -Amain er Motor Tr a n s p o r t  Lt j f , v.-  Roych an d 
Ru p'si- - Dharamsi A * I . R .  1952 Bom.,  337;  Hyderabad  
■Sindh E l e c . ,  Suppl y Co._«. Ltd v,  Un i on of'  IV di a 
A . I . R ,  1959 PUnj , 199;  Commi s yi  on er . of  Income T a x , 
C a l c u t t a  V. A s s o c i a t e d  C l o t h i e r  L t d . ,  A . I . R .
1963 C a l .  629,

4,  In r e  Kondol i  Tea Co.  t Lt d. , . . (1886)  I . L . R .  13 C a l .  
43 not e  t h a t  t he d e c i s i o n  i s  an e a r l i e r  'one than  
t h a t  of  Salomon v.  Salomon L. R.  ( l 8 9 7 )  A, C,  22,

5 ,  Except  where t he  d o c t r i n e  of  ’ L i f t i n g  t h e  C o r p o r a t e  
Ve i l  ’ i s a p p l i e d  by t h e  dourts, .  ,

6 # , ,  I The c o r p o r a t i o n  in law i s  equal  t o a n a t u r a l
person and has a l e g a l  e n t i t y  of  i t s  own,* Per
Gaj e ndr a g a dk a r ,  C . J . ,  in Tat a  gngg.  & Ldcomot i ve  
Co. . V, S ta te  o f  B i f t a r . A. I . R. :.l965 S , C .  40(467T 
Paton , G. W. ,  A Text  Book of  J u r i s p r u d e n c e  (l964> 
Thi rd Edn, at p. 37 5,  *’ The Law i s .wise t o  T r e a t  
c o r p o r a t i o n s  as f a r  as p o s s i b l e  as i f  t he y  were  
n a t u r a l  men, ”

7 ,  Se c ,  13,  The Companies Act^ 1956,
8 , Sec.  16,  The Companies A c t , , 1956.
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t h a t  t he company, i f  i t  be a t r a d i n g  company,  should  
by i t s  memorandum d e f i n e  the t r a d e ,  not  t h a t  i t  
shoul d s p e c i f y  t he v a r i ous  a c t s  which i t  should be 
w i t h i n t h e  Dower of  t h e  company t o do in c a r r y i ng  on 
the t r a de .  In ot her  words,  a d i s t i n c t i o n  ĥ ŝ t o be 
mai nt ai ned between t he ' c a p a c i t y '  and the ' a u t h o r i t y *  
of  a c o r p o r a t i o n .  I f  the law r e c o g n i s e s  i t  as c a pa bl e  
of  doing act s^ which a n a t u r a l  person can do, does 
i t  appeal  to reasotl  t h a t  a c o r p o r a t i o n  would never  
t r a v e r s e  beyond t he ’ a u t h o r i t y ’ g r ant e d under t he  
s t a t u t e  i n c o r p o r a t i n g  i t ?  In f a c t ,  i t  does.  I t  
embarks upon a c t i v i t i e s  whol l y  i nc aDabl e  of  bei ng  
ushered in or what are underst ood as 'ULTRA VIRES*^^ 
u n d e r t a k i n g s .  I t  i s  t h e s e  s i t u a t i o n s  which open 
new avenues f or t he law c o u r t s  t o  expr ess  t h e i r  -̂ 2 
unbi ased o p i ni on.  In I n d i a ,  t he t r ut h i s  ot herwi se*
S t i l l  the problehis i s  not as d i f f i c u l t  in t he  f i e l d  
of  c o n t r a c t s  &s in t h a t  of  t or t s * -

Per Lord Wrenbury,  in Cotman V* Bfoughami L.R,
,(1910) Ai C.  514(522: ).  

lO* *'It i s  t r u e  t h a t  a c or po r a t i o n i s  a c r e a t u r e  
of  t he  law; bUt so too are a l l  l e g a l  r i g h t s  
ai:)d d u t i e s  c r e a t u r e s  of  law; and when t he law 
c r e a t e s  a c o r p o r a t i o n ,  art a r t i f i c i a l  b e i n g ,  
why should i t  not ,  so f a r  as i t s  nat ure permits*  
be c a pa bl e  of  e n j o y i n g ,  and b e i ng  a f f e c t e d  by,  
a l l  t he r i g h t s  and d u t i e s  which haVe been 
p r e v i o u s l y  c r e a t e d  by t he law* Why assume t he  
n e c e s s i t y  of  &hother s p e c i a l  c r e a t i o n  of  r i g h t s '  
and d u t i e s  f or  t he c o r p o r a t i o n Supplementary to  
t he c r e a t i d n  of  the c o r p o r a t i o n *  and of r i g h t s  
and d u t i e s  iii g e n e r a l , "  Ul t r a  Vi r e s
(1878) 6 Ce nt * L* Jour ,  34,  c(uoted in 35 Yal e  L. J.
13 (14)*

11* 'The term '‘ u l t r a  Vi r es"  in i t s  proper sense /
denot es some a c t ,  or t r a n s a c t i o n  on t h e  part of  
a c o r p o r a t i o n which al t hough not unl awf ul  or.  
c ont r ar y  to publ i c  p o l i c y  i f  done by an i n d i v i d u a l f  
i s  y e t  beyond the l e g i t i m a t e  powers of  t he c o r p o r a 
t i on as d e f i n e d  by t he s t a t u t e  un-der which i t  i s  
formed, or t he s t a t u t e s  which are a p p l i c a b l e  to 
i t ,  or by i t s  c ha r t e r  or memorandum of  a s s o c i a t i o n , ’ 
quoted in 6 ( 1 9 5 4 )  H a l s b y r y ' s  Laws of  England,
S . 802 p, 414 from Machen's Modern Law of  C o r p o r a t i o n s , 
S . 1012,

12,  Sharma, G . S . ,  t he Indi an t r a d i t i o n ,  at  i t s
b e s t ,  has been cont ent  t o  i m i t a t e  t he Engl i sh  
l e g a l  t r a d i t i o n . "  'Hori gons  of  I n d i a n Legal  
Rii l o s o p h y ' publ i shed in Essays  in IndTan 
Juri  s pr ude nc e , (1964) p, 1,
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A c o r p o r a t i o n bei ng a me t a phy s i c a l  e n t i t y  can 
only act  through i t s  d i r e c t o r s ,  s e r v a n t s  or agtjr.
I t  i s  t he a c t s  or omi ssi ons of  t h e s e  agent s  or 
which g i v e  r i s e  to a c t i o n s  t o r t i  Ge ne r a l l y  s p e a k i n j ,  
t o determine the l i a b i l i t y  of  a c or por at i o n in t o r t s  
i t  i s  to be c on si dered

1 ) whether or not  t he act  or omission 
complained of  i s  wi t hi n the scope of  
t he g e ne r a l  a u t h o r i t y  o f . d u t y  of  such 
servant  or d i r e c t o r ;

i i )  whether the t o r t i o u s  act  i s  a mere excess  
in t he e x e r c i s e  of  c o r p o r a t e  power,s or i^ 
something al to^' other o u t s i d e  the scope of.  
t hose  powers.  15 >

' ' . - ’
In mat t e r s  of  t o r t  committed or bei ng i n c i d e n t i  

o f  act  ' I nt rn v i r e s  * t he c o r p o r a t i o n ,  i t  i s  now e s t a b 
l i s h e d  t h a t  a c or por at i on coul d be hel d l i a b l e  a? r.;' 
i ndi  v i d u a l , Cont rary vi ews,  however,  e x i s t  about  
t he p r i n c i p l e  t o  be adopted in t o r t s  committed by 
t he ser vant s  or agent s  of  t he c or po r a t i o n in 
’ Ul t r a  Vi r e s*  u n d e r t a k i n g s .

13

13,  " I t  i s an a b s t r a c t  person,  i n v i s i b l . e ,  i nt s ng i . bl e  
and e x i s t i n g  only in con t empl a t i  on of law"'
Laski  ; The P e r s o n a l i t y  o f  A s s o c i a t i o n s .  29
L. Rev.  4 ^ .

14,  ’ In as much as a Corporat i on i s  a f i c t i t i o u -  
person d i s t i n c t  in law from i t s  members; i-'
not Capable of acting in pro pri a per genn , i
only t hrough i t s  agent s  or servant  n,' sji ' i l l ’:.-*!.. 
on T o r t s , XI I I  Edn , at p, 6 1 1 ; ” A cor oo:.-atl on
i s an a b s t r a c t i o n .  I t  has no mind of i t s  ovvn
any more than i t  has a body of i t s  o'.vn; i t s  ac' „i\2 
and d i r e c t i v e  will' must c ons e que nt l y  be soiig'it 
in the person of'Some body who for some pva'HOSes 
may be called an agent ,  but vjh o i s  r e a l l y  tiie 
d i r e c t i n g  mind and will of t he  corporat i on^ tlic 
very ego and c e n t r e  of t he p e r s o n a l i t y  of  t he
c o r p o r a t i o n , "  Per Lord Haldane in Le n n a r d  ̂ s C s r i y I p n
Co. , V. A s i a t i c  Petroleum Co . , ( 1 9 lb ) A,C .705 ai  
p. 7 1 3 .  •

15,  MUnde r hi l l  ’ s Law of Tort  s_ (1948) p. 38; 39.
16 , ’ A company i s  l i a b l e  to b e ' s u e d  f or  a t o r t  c oi.iirl ccc 

by i t s  agent s  i f  an ac t i on in r e s p e Q t " o f , t c r t  
would l i e  a g a i n s t  an i n d i v i d u a l  and t he asent i s  
a c t i n g  tn t he  course of  hi s-employment or withi- .  
the o s t e n s i b l e  scope of hi s  authority, . i/and the
act complained of i s  one which t he compary 
p o s s i b l y  be a ut hor i s e d by i t s  c o n s t i t u t i o n  to

cont d , ^ ,
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In England,  rdcoursis coul d be had t o t he rfictnm
i n FDuIton v; Londoti & South Western Railway Co. , 1 y T ~  ' " 
which nay be t r e a t e d  as t he  s t a r t i n g  point  of  contTa- 
v e r s y .  The s t a t i o n - ma s t e r  of  t he def endant s*  Rai l way  
Companyi in t h i s  c a s e ,  had d e t a i l e d  in cust ody t he  
p l a i n t i f f  f or  non-payment of  . charges  f or  hi s  horse;  
t h e  p l a i n t i f f  bei ng permi tt ed under t he arrangement  
wi t h the de f e ndant s  t o t a k e  thp horse back f r e e  of  
charges*  t he quest i on bef ore t he Court  waS whethei* 
t h e  act of  the s t a t i o n - ma s t e r  in g i v i h g  the plain*- , 
t i f f  in c ust ody was wi t hi n t he scope of  His employment*
I t  Was hel d t h a t  as the de f e ndant s  t hemsel ves  coul d  
not l a w f u l l y  have done t he act^ i t  coul d n d i . b e  
wi t hi n t he scope of  t h e i r  ser vant ^s  employment t o  do 
i t .  MeiHor, J . ,  s o i d l

“ I f  t he s t a t i o n - m & s t e t  had made a mi st ake  
ih coramitting an act  which he waS aut hori sed  
t o do, I t hi nk in that- c a s e  t he company 
would be l i a b l e ,  because i t  woul d- be supposed  
t o be done by theiir a u t h o r i t y .  Where t he  
s t a t i o n - m a s t e r  a c t s  in a manner in which the  
company t he ms e l v e s  would not be a ut hor i se d  
t o a c t ,  and under a mi st ake or mi sapprehension
of  vvhat t he law i s ,  then I t hi nk  t he r u l e  i s
very d i f f e r , e n t ,  and I t hi nk t h a t  i s  t he d i s t i n c 
t i o n  on which t he whole mat t e r  t u r n s , ” 18

Thi s  pronouncement gave r i s e  t o  a widespread tendency  
to c a l l  any t o r t  committed by t he agent s  or s er vant s
of  a c o r por a t i o n as Ul t r a  Vi r e s  and thus escape t he
l i a b i l i t y , .  I t  a c c o r d i n g l y  found i t s  expressi on in 
Ormi ston v.  Gr e at  Western Rai l way C o , , l*̂  Here,  t he  
p l a i n t i f f  was t he  holder of  a f i r s t - c l a s s  season 
t i c k e t  between c e r t a i n  s t a t i o n s  upon t he d e f e n d a n t ’ s

......... commit,* 6 Ha l s b u r y ' s  Laws of  England,  p. 422
and t h e  a u t h o r i t i e s  c i t e d  t hereunder;  For 
American c i t a t i o n s  see 13 Am., J u r , ,  0 Corpora
t i o n s  0 1 1 8 , For Indian c a s e s  Gupta,  J . P . i
A T r e a t i s e  on The P r i n c i p l e s  of  the Law of__
Tor t s  (1965)  p, 209l

17, L.R. (1867^ 2 Q,B. 534,
18,  I b i d  at p.
19,  L,R.  ( 1 9 1 7 )  1 K.B.  598.,
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r a i l w a y .  Upon t he p l a i n t i f f ' s  a r r i v a l  at  a s t a t i o n  
at which t he t i c k e t  was avai  l abl et _ a f t e r  he had passed 
t he  t i c k e t  b a r r i e r  and had shown h i s  t i c k e t  t o  a 
t i c k e t  c o l l e c t o r  but Jjefore he had reached t he e x i t  

Jtrom the s t a t i o n , '  a port er in t he employment of  t he  
def endant s  t ook him by arm and in t he presence 6f  
ot her persons charged him with havi ng t r a v e l l e d '  
f i r s t - c l a s s  with, ,a t h i r d  c l a s s  t i c k e t .  In an ac t i on!  
a g a i n s t  the def endant s  f or  f a l s e  impri  sonment et’ c.,i, 
i t  was held t h a t  as the def endant s  had no power t o  • 
a r r e s t  t he p l a i n t i f f  for t he  o f f e n c e  wi t h which t he  
port er charged him, t hey coul d not be takjen  ̂ t o have  
i m p l i e d l y  a ut hor i s e d t he port er  to arr.ost him, and’ 
t h a t  t he fiction mu st be di smi s sed,  Followjrng 
Poult  on *s » a s e t Bowaltt ' ,  J.,, observed:,

but t h e r e  i s  t he quest i on whether he 
(t he port er)  had i mpl i ed a u t h o r i t y .  Tp 
answer t h a t  . quest i on i t  i s  ne c e s s a r y  t o  
a s c e r t a i n  e x a c t l y  what are .the powers of  
the r a i l wa y  company i t gel ’f V . bee ap se t he < 
p r i n c i p l e  which i s  a ppl i  cabbie : that ' ' they  
are not  to be held t o hafVe’ i mp l i e d l y  gl^ert'- 
a u t h o r i t y  to t h e i r  servaht s'  t o s ' o i n e t h f n g  
which would be un 1 awf Ujl_/f dr -t1iem t o  dc 
them s e l v e s ,  ” 20

2 1
I t  was f e l t  t h a t  t he r a t i o  gi ven in Poui'ton*^s 

Case coul d be d i s t i n g u i s h e d  from s i t u a t i o n s  where 
e i t h e r  whole or ma j o r i t y  of  t he members or t he  
s ha r ehol der s  of  a c or por at i on e x p r e s s l y  a u t h o r i s e  
t he doing of  an act  which i s  beyond the powers 
c o nf e r r e d by the s t a t u t e  i n c o r p o r a t i n g  i t .  The Cour t s ,  
a f t e r  Poul t on’ s v e r d i c t  did not have t o wai t  f or

20.  o p . c i t . 6 0 1 - 2 .
2 1 .  ’’ The l a s t  case ( Poult on v .  L.& S.  W. C o . ) 

deci ded only t ha t  no i mpl i ed a u t h o r i t y  as to 
d e t e nt i on was possessed or coul d be possessed
by t he s t a t i o n - m a s t e r .  He might have had express  
a u t h o r i t y  t o act  as he di d,  and i f  so,  though 
perhaps the l i a b i l i t y  of t he c or po r a t i o n under 
such c i r c ums t a nc e s  i s  a l i t t l e  d o u b t f u l ,  y e t  i t  
seems t ha t  t he c or o o r a t i o n would be l i a b l e .
Such a u t h o r i t y  would have been Ul t r a  Vi r e s  of  
t he company purport i ng t o  conf er i t ,  y e t  upon 
p r i n c i p l e  i t  would seem t ha t  t hey would have 
been r e s p o n s i b l e  f or the r e s u l t s  t h e r e o f , ’ B r i c e  
on t he Doc t r i ne  of  U l t r a  Vi r e s  (Third Edi t i onV  
p.436.



7

l o n g .  The mat t er  once again came in f or a t hr e a d 
bare d i s c u s s i o n  in Gampbell  v,  Paddinton Borough 
Counci  1 .22 Thi s  s u i t  ar os e  out of  the defend ant * s  
e r e c t i n g  a stand a c r oss  t h e  highivay o b s t r u c t i n g  a 
f r e e  view from t he  p l a i n t i f f ' s  house,  of  a publ i c  
processi on which was t o have passed t h a t  way.  The 
def endant s  had e r e c t e d  t he  stand in pursuance of a 
r e s o l u t i o n  of  t h e i r  c o u n c i l  to t h a t  e f f e c t .  The 
c or por a t i o n was hel d l i a b l e  in damages,  al t hough i t  
had no l e g a l  r i g h t  t o  er e c t  t he st and.  Ex pl a i ni ng  
Pou I t  on ' s d i c t u m. Lush,  J . ,  e x pr e s s e d:

"That Case was only an i l l u s t r a t i o n  of  the  
p r i n c i p l e  t h a t  where the wrongful  act  i s  done 
wi t hout  t he express  a u t h o r i t y  of  t he  c or por a
tion.,  an a u t h o r i t y  from t he c o r p o r a t i o n  to do 
i t  cannot be i mpl i ed i f  t h e  act  i s  o u t s i d e  t he  
s t a t u t o r y  powers of  t he c o r o o r a t i o n .  That  
p r i n c i p l e  has no a p p l i c a t i o n  t o  a c as e  where 
the c o r p o r a t i o n has r e s o l v e d  to do and has,  in 
t he onl y way in which i t .  can do any a c t ,  
a c t u a l l y  done the t hi ng which i s  unl awf ul  and 
wBiich c ause s  t he damage compl ai ned o f . . , i . T h e  
r e s o l u t i o n  was t he r e s o l u t i o n  of  t he  c or por at i o n  
and t he  act  whifch caused t he  damage, no mat t er  
f or whose b e n e f i t  i t  was done,  was t he  act  of  
t he. - oorporat i  on and not of  t he i n d i v i d u a l  
counci  11 ors who r e s o l v e d  t o do i t . ” 23

I t  may be mentioned he t e  t h a t  t h i s  was nbt t he  
e a r l i e s t  d e c i s i o n  t o have expr e ss ed t he view about 
t he l i a b i l i t y  of  c o r p o r a t i o n s  in such s i t u a t i o n s ,  
K e l l y ,  C . B . ,  in Mi 11 v.  Hawker^^had a l r e a dy  shown 
h i s  i n c l i n a t i o n  in une qui v oc al  terms r e g a r d i n g  t he  
l i a b i l i t y  of  a c o r p o r a t i o n  in u l t r a  vii^es t o r t s  in 
hi s  d i s s e n t i n g  n o t e . 25

22,  L.R.  ( 1 91 1 )  1 K.B.  869,
23.  I b i d  at p. 878,
24.  L.R.  9 Ex. (1909) 309,
25,  ’ I t  Was argued t ha t  no ac t i o n coul d be mai ntained  

a g a i n s t  the board on the ground t ha t  t he  r e s o l u t i o n  
and t h e  order to t h e  surveyor (who was a l l e g e d
t o have t r e s p a s s e d  on t he p l a i n t i f f s  premises)  
were u l t r a  v i r e s .  I f  t he board,  by r e s o l u t i o n  or 
ot her wi s e  had acc ept ed a b i l l  of  exchange,  
d i r e c t i n g  t h e i r  c l e r k  or other-  o f f i c e r  t o  wrote  
t h e i r  c o r p o r a t e  name or t i t l e  acr oss  a b i l l  drawn 
upon theiJi- f or  a debt ,  t.his would have been 
u l t r a  v i r e St and no hol der  of  t he a c c e pt a nc e  
coul d have' ^recovered t he amount a g a i n s t  them. It  
would have been voi d. upon t he f a c t  of  i t ,  and i t

F.n.25 contd...
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The a b o V e  |CO,n si der at i  on of some of t he o f t -  
quoted Engl i s h d e c i s i o n s 2 6  e x h i b i t  a t endency to  
hol d a c or por at i o n l i a b l e  even f or u l t r a  v i r e s  
t o r t s ;  i r r e s p e c t i v e  of t he f a c t  whether t he act  or 
omission complained of  was the r e s u l t  of  express  
aut hpri ' ty of i t  s , governi  ng body of  no t .  The p r i n c i p l e  
adopted in Etigland seems t o have b e s t  summariGed by 
Pr o f . '  Salmoncl in h i s  t r e a t i s e  on T o r t s , 2 ‘ when he 
c o n c l u d e s :

"Every a c t . d o n e ,  a ut ho r i s e d!  or r a t i f i e d  on 
behal f ,  of  a c or por at i on by t he  supreme 
gov er ni ng a u t h o r i t y  of  t hat  c o t p o r a t i o n ,  or

• by an person or body of  persons t o who, the 
g e ne r al  powers of  t h e  c or por at i o n are d e l e g a 
t e d ,  i s  f or  the purpose of the law of t o r t s  
t he  act of  the c or po r a t i o n i t s e l f ,  whether  
i n t r a  v i r e s  or U l t r a  v i r e s  of t he c o r p o r a t i o n ,  
and the c or por at i o n i s  l i a b l e  a c c o r d i n g l y  for  
t h a t  act  or f o r  any t o r t  committed in r e s pe c t  
of  i t  by any agent  or servant  of  t he  c or por a t i o n  
wi t hi n t he sc ope,  of  his, a u t h o r i t y  or 
employment."28 .

t he  p o s i t i o n in ^he Uni t ed S t a t e s  of  America  
i s  d e f i n i t e .  Af t e r  i n i t i a l  d i f f e r e n c e s  t here?  t he  
law c o ur t s  are unanimous in, d e c l a r i n g  t h a t  a 
c or por at i o n can,no;t. escape l i a b i l i t y  for t he  t o r t s  
which are the outcome of u l t r a  v i r e s  under t aki ng by

......... i s immat er i al  t p con si d^r whether t he i,n( î vi du al  s
vjho had wr i t t e n  or a ut hor i s e d the accppljance  
would have been l i a b l e  to any,  and, i f  gny,  to 
what act i on at the s ui t  of  a hol der f or  val ue.
But i s  ot he r wi s e  with an act  un 1 awful
or unaut hor i s e d,  as,- a; t res ' pass  or' -the conversi on  
of  a c h a t t e l .  I f  such an act  i s ' t o  b̂e deemed u l t r a  
v i r e s  and t h e r e f o r e  no ac t i on would l i e - a g a i n s t  
t h e  c o r p o r a t e .body by whom i t  had been aut hori sed  
i t  i s  c l e a r  t h a t  a c or o or at i on would not bo 
l i a b l e  f or  any t o r t  at a l l  committed or aut hori sed  
by them, and t  he' deci  si on s above,  c i t  ed would be 
c ont r a r y  t o  l aw. "  Per ^ e l l y ,  C. Bt  op. c i t .
323- 324.

26,  For d i s c u s s i o n  of  ot her  c a s e s ,  see Ashton C r o s s ; 
’ S ug g e s t i o ns  Regardi ng t he L i a b i l i t y  of  Corpora
t i o n s  for the T o r t s  of t h e i r  Servant s*  (1950)10  
Ca mb. L. J , 419 and B*ri ce ; The Doct r i ne  of  Ul t r a
Vi r es  ( t h i r d  e d i t i o n )  p. 437,  “

2 7 ,  Salmond on T o r t s ,  XIV Edi t i on at p. 61 3,

28,  Salmond on To r t s  at p, 6 l 3  (XIV) Edn,
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pl eadi ng'  t h a t  t h e  b u s i n e s s  or t r a n s a c t i o n  i s  beyond 
t he c o r p o r a t e  powers.  The g e n e r a l  r u l e  i s  now t h a t  a 
c o r p o r a t i o n  i s  l i a b l e  f o r  t hs  t o r t s  d e s p i t e  t he u l t r a  ' 
v i r e s  na t ur e  of  t h e  t r a n s a c t i o n  in which t hey occur, '  
and t h a t  t h e  d b c t r i n e  of  u l t r a  v i r e s  lias no proper  
a p p l i c a t i o n  in a c o n s i d e r a t i o n  or t he  l i a b i l i t y  o.f' a 
c o r p o r a t i o n  f o r  i t s  t o r t s j  Thi s  view i S: t aken even 
i n j u r i s d i c t i o n s  whic,h al l ow c o r p o r a t i o n s  t h e  g r e a t e s t  
l a t i t u d e  i n ' d e f e n d i n g  on>i i l t ra v i r e s  c o n t r a c t s , 29

T hi s  s t at ement  of  law,  however,  ^irtda a s evere  
r e f u t a t i o n  in the, c r i t i c i s m s  of  Prof .  A«t* Goodhar t ^^Q 
He s a y s ,  ^To hol d a company 1 i ab 1 e f o r  an u l t r a  v i r e s  
t o r t ,  when i t  i s  not hel d, bound by an u l t r a  v i r e s  
c o n t r a c t ,  would be c o nt r a r y  t o  t he  es t " abl i s hed "" 
p r i n c i p l e s  of  t he law of  agency and of  mast er  and 
S e r v a n t ,  i t  would br i ng t h e  law i n t o  cphfusi oh-  and 
c oul d not be j u s t i f i e d  on t h e  dangerous ground t h a t  
p u b l i c  p o l i c y  demanded t hi  s anomaly * Oil t h e  other  
hand t o  hold t h e ' g b v e i ‘ hi ng body,  which iias a u t h b f i s e d  
t h e  u n d e r t a k i n g ,  l i a b l e *  would merel y r e q u i r e  thfe 
devel opment  of  a p r i n c i p l e  which has -been f o u n d ’ 
r e a s o n a b l e  and j u s t *  ' Thi g ' rul e vvduId p r o t e c t  share-^ 
h o l d e r s ,  c r e d i t o r s ,  and t h i r d  P a r t i e s  a l i k e « - N b r '  
would i t  be u n f a i r  t o  t he g ov e r ni ng  bodyi  f o r ,  i f  
t h e y  have exceeded t h e i r  , a u t h o r i t y t  i t  would be ih 
a c c o r d a n c e , wit h p u b l i c  p o l i c y  and sound j iaw t h a t  t h e y ,  
and t hey al one* shoui d be hel d l i a b l e *  *!il

In ma t t e r s  of '  tojrt j -  I ndi an ct iurts.  have not  niade 
much, headway th&fi t o  f o l ] , 0}y t he  f o o t s t e p s  . of  t h e i r  
p r e d e c e s s o r s i  The present  c o n t r o v e r s y  came v e f y  
r e c e n t l y  b e f o r e  t h e  Madras High Court  irv Ti ru v e r i  amuthu 
H 11 ai V., Muni c i pal  C o u n x i l ,  She nc o t t a h .32 B r i e f  
f a c t s  out .0;f whi ch an a c t i  on 1 n t ort  i n t h i s ’ caSe  
ar os e  were:  The p l a i n t i f f  owned a dog o f • Fox T e r r i e t  
Speci  es, v . One o f ' t h e  employ ecs  • of  .the Muni ci pal  
Counci  1 k i 1 l ed i t  w h i l e  ,t he dog was out on t h e  
s t r e e t  accompanied by p l a i n t i f f ’ s Se r v ant ,  ,^It was 
e s t a b l i s h e d  t h a t  t he  p l a i n t i f f s  dog was k i l l e d  by

I
29,  13 Aft,, J u r , , .  C o r p o r a t i o n s . ,  I l 2 l  and t h e  d o t a t i o n s

t h e r e u n d e r , '
30,  Co r po r a t e  L i a b i l i t y  in T o r t  and t h e  Do c t r i n e  of  

U l t r a  v r 7 e s . ~ T l 9 2 r r T  Camb. L , J .  350,

3 1 ,  op,' c i t^ 363,

32,  A, I . i r .  1961 Mad, 230,
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t h e  employee in t he  c o u r s e . o f  t he d i s c h a r g e  of  hi s  
f u n c t i o n s  of  k i l l i n g  s t r a y  dogs in Munici  pal' ,town 
of  Shenc ot t ah e x p r e s s l y  a u t h o r i s e d  by t he  f luh^cipal  
Counci}, .  The t r i a l  court  found t h a t  the. p l a i n t i f f ' s  
dog was de s t r o y e d by the s er vant  of  t h e  Muni ci pal  
Co u n c i l  in pursuance of  t he d i r e c t i o n  of  t he ^Co unc i l  
and decreed fe.he c l a i m a g a i n s t  t he  r^unici pal Counci  1 ,
On appe al ,  t he  f i r s t  a p p e l l a t e  court  r e s e r v e d  t he  
f i n d i n g s  of  t h e  lower c our t  and hel d t h a t  a' l though 
t h e  Muni ci pal  Co u nc i l  had t h e  power t o  d i r e c t  
d e s t r u c t i o n  of  t he dogs s t r a y i n g  in p u b l i c  s t r e e t s  
yet .  t he  employee had ac t ed in e x c e s s  of  t he a u t h o r i t y  
c o n f e r r e d  upon him which was c o nf i ne d  onl y t o  the  
k i l l i n g  of  s t r a y  dogs wi t ho ut  owners,  and t h a t  
t h e r e f o r e ,  t he Muni ci pal  Co u n c i l  was not l i a b l e *  
Ag g r i e v e d ,  t he p l a i n t i f f  went i nsecond appeal  t o  
t h e  High Cour t .  One o f  t h e  i mport ant  q u e s t i o n s  b e f o r e  
t he  Court  Was, whether t h e  Muni ci pal  Co u n c i l  i s  l i a b l e  
for the act  of  k i l l i n g  of  t he  p l a i n t i f f ’ s dog 
brought  about by i t s  empl oyees who act ed at t he  
i n s t a n c e  of  t h e  C o u n c i l .  The Court  a f t e r  quotit\g 
e x t e n s i v e l y  Prof ,  Salmond,  P r o f , . Wi nf i e l d  and Ha l s b u r y ’ s 
Laws of  England dwelved upon t o  a s c e r t a i n  t he law 
a p p l i c a b l e  to s i t u a t i o n s  where t he  act  o f  t h e  c o r p o r a 
t i o n  compl ai ned of  i s  an nrltra v i r e s  a c t .  The court  
mi ndf ul  of  c o n f l i c t i n g  t h e o r i e s  on t he l e g a l  b a s i s  
of  t h i s  l l a b l i t y ,  came t o t he c o n c l u s i o n  t h a t  the  
Muni ci pal  Counc i l  was l i a b l e  f or t h e  unl awf ul  act  of  
havi ng brought about the d e s t r u c t i o n  of  t he  p l a i n t i f f ' s  
dog.  The f a c t  t h a t  t he  Muni ci pal  Co u nc i l  acted'  in 
e x c e s s  of  i t s  s t a t u t o r y  power was not c o n s i d e r e d  a v a l i d  
d e f e nc e  but  wa s ^ t r e a t e d  as an a g g r a v a t i n g  c i r c un. s t anc e,

J agadi san,  J . .  o p i ne d ;

" W h a t e v e r  dif.ference of opinion there'may be 
on the question of the abstract legal doctrine 
as to how far an agent or servant of a c o r p o r a 
tion can^ be sai.d to act within the scope of his 
e m p l o y m e n t ' in respect of a tort which is ultra - 
vires the corporation, it seeins to be.clear 
that there is consensus of authority for h o l 
ding that a corporation cannot be, immune .from 
liability in respect' of torts b-rought .about 
by its instancer-on. the ■ground that the act 
Was not ultra vires the c o r p o r a t i o n 33

33.  0 P . c i t .  233.
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One major poi nt  which p r e c i p i t a t e s  out of  t h i s  
b r i e f  s t udy i s ,  Whether presence or absence of  t he  
power c o n f e r r e d  by t he  gov e r ni ng  body on t h e  s e r v a n t s  
or agent s  of  t he  c o r p o r a t i o n  in u n d e r t a k i n g s  or 
t r a n s a c t i o h s  which are u l t r a  v i r e s  t he  c o r o o r a t i o n ,  
would make any d i f f e r e n c e  on t h e  l i a b i l i t y  of  t he  
c o r p o r a t i o n ?  In none of  t h e  E n g l i s h  c a s e s  d i s c u s s e d  
above,  e x c e pt  in Campbel l  * s "̂̂  c a s e  ( a l t houg h i n s u f f i 
c i e n t l y )  t h e  c o u r t s  gave much t hought  t o  t h i s  aspect  
o f  the mat t er  p a r t i c u l a r l y *  The law i n , E n g l a n d ,  t h e r e 
f o r e ,  on t h i s  c o n t r o v e r s y  remai ns t h e  same as 
e x pr e s s e d by Prof .  Salmohd e a r l i e t ^ B  arid l a t e r  put 
f o r t h  by Pr o f . Wi n f  i  alVit 36 , In America* i t  Seems i t  
Was c o n s i de r e d  f u t i l e  t o  d i s t i n g u i s h  between'  t h e  two 
s i t u a t i o n s .  In t h e  words of  P r o f 4 B r i c e , **ivery t o r t  
in a manner i s  u l t r a  v i r e S i  and i t i s  lio d e f e n c e  t o  
l e g a l  pr o c e e di ng s  i n t o r t . m e r e l y  t o  s et  up t h i  s- 
argument,  i f  t h e  t o r t s  which have been done by thtj 
c o r p o r a t i o n  or ,by t h e i r  d i r e c t i o n ,  e x pr e s s  or i mp l i e d ,  
are i n c i d e n t a l  t o  t he  b u s i n e s s ,  t h e  powers^ or the  
d u t i e s  of  the c o r p o r a t i o n 37

I t  i s  s ubmi t t ed t h a t  in s i t u a t i p n s  where no 
e x p r e s s  power i s  conferre-d by th e g overhi  n g , body oA, 
t h e  s e r v a n t s  or a g e n t s  of  t h 6 c o r p o r a t i o n ^  i t  coul d  
be i mpl i e d  from t h e i r  c our s e  of  conduct  and coh'sfe- 
quences s i m i l a r  t o ^ t h o s e  a p p l i c a b l e  in s i t u a t i o n s  of  
e x pr e s s  power should'  ensue* The reasbri b e i ng t  in the  
absence of  the c o d i f i e d  law of t o r t s j  ever y  person 
coul d be presumed to know t he  r e a ^oha bl e  and probabl e

34k sUpra n . 2 2 .
35,  supra p . l O ,
36,  ’' Today,  however,  so long at l e a s t a s - t h e  v i e w ,

i s  a c c e p t e d  t h a t  a master ’ s l i  abi  l i t y - f  or hi s
s e r v a n t ’ s t o r t s  i s  t r u l y  v i c a r i o u s ,  t h e r e  i s . n o  
need f or t h i s  t e c h n i c a l  argument t o  s uc c e ed.  I t  
w i l l ^  no doubt ,  be c o mp a r a t i v e l y  r a r e  f or  an 
u l t r a  v i r e s  t o r t  t o  be committed by a ser vant  of
a c o r p o r a t i o n  in t he  c o u r s e  of  h i s  employment,  but  
i f  such a c a s e  a r i s e s  t h e r e  . is no v a l i d  reason  
why t h e  corporation.; ,  shoul d not  be l i v a b l e , ”
^'^infleld on T o r t s  : CEi g h t  h Ed i t i on ) p, 730,

37,  B r i c e :  The D o c t r i n e  of  U l t r a  Vi r e s  ( i l l  E d n . )
p. 436,  ^
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i ' . , 
c ons equences  of  hi s  conduc t ,  whether i t  r e l a t e s  to  
t h e  e x e r c i s e  of h i s  c a p a c i t y  or power c o n f e r r e d  by 
t he  S t a t e .  Ot he r wi s e ,  i f  c or por a t i  on s38 are al l owed  
t o  t a k e  a d e f e n c e  of  U l t r a  V i r es u n d e r t a k i n g ,  a g r ^a t  
m i s c h i e f  would be p e r p e t u a t e d T ^  The i n e v i t a b l e  
i n f e r e n c e ,  t he r e f o r e ' ,  i s  t h a t  i r r e s p e c t f V e  of  t he  
n a t u r e  of  t o r t ,  (whether i n t r a  viffes or u l t r a  v i r e s )  
commit,te,d by t h e  ag e nt s  or s e r v a n t s  of  th'e c o r p o r a t i o n ,  
i t  coul d be h e l d  l i a b l e  even in t h o s e  s i t u a t i o n s  
where t he t o r t  compl ai ned of  i s  t h e  outcome of  an 
unde r t a k i ng  or t r a n s a c t i o n  which m̂ ŷ b,e--‘d'^vo'i.d a f  
e x pr e s s  power c o n f e r r e d  by i t s  governih.g-. ’body-*;—

As mat t e r s  stand t o da y ,  in I n d i a ,  in the.  absence  
of  a d e c i s i o n  of  t h e  Supreme Court  t h e  law on t he'  
problems under c o n s i d e r a t i o n  seems t o  be u n c e r t a i n .  
Al though in Ti ru v e r i  amuthu R l l a i  v.  Muni ci pal  C o u n c i l , . 
S h e n c o t t a h 40 t h e  Madras-High Court  d e a l t  With , a 
s i t u a t i o n  where e x pr e s s  power was c o n f e r r e d  on t he  
employee of  t he  c o r p o r a t i o n ,  y e t  t he  p r i n c i p l e  of  law 
l a i d  down t h e r e i n  i s  of  p e r s u a s i v e  v a l u e  onl y s o , f a r ,

*38, *l̂ f the 1 aw 'allows men to form permanently .organi sed 
groups, those groups will be for 'common opinion , 
r ight - a n d - d u ty  bearing units; and if the lawgiver 
will not .openly treat them as such he will m i s 
represent, or, as the French say, he will,
’’ denjature” th® f a c t s :  in ot her  words,  he w i l l  
make; a tness and c a l l  i t  l a w, *  F.W. Ma i t l a nd,  
C o l l e c t e d  Papers,  i i i , 3 4 l  quoted in Paton : - - 
A Text  Book of  J u r s i p r u d e n c e ,  p, 3 7 5 ,

%
39,  " I t  would i nde e d be an anomalous r e s u 1 t . i n . 1 egal 

s c i e n c e  i f  a c o r p o r a t i o n  shoul d be permit' ted tô  
set  up t h a t  inasmuch as a branch of  bu'sin'ess ' " 
prosecut ed by i t  was wr o n g f u l ,  t h e r e f o r e  a l l  
t he s p e c i a l  wrongs done t o  i ndi  vi  dual  s., in.  t he  c 
c our s e  of  i t  were r e m e d i l e s s , ’’ New V o r k , L. E. & . 
W. R.  Co.  V. Haring 4 7 . N . J . L ,  137T "52 Am, Rep.
358,  not e  quoted in 13 Am., J i i r . ,  C o r p o r a t i o n s 
1121,

40,  supra n , 3 2 i
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as ot her  High Court  j u r i s d i c t i o n s  are c o nc e r ne d.  On t h e  
s u b j e c t ,  t h e r e f o r e ,  t h e  p o s s i b i l i t y  of  t h e  devel opment  
o f  law i n d i f f e r e n t  d i r e c t i o n s  cannot  be r u l e d  ou t .
To a c h i e v e  u n i f o r m i t y  in t h e  a d mi n i s t r a t i o n  of  j u s t i c e  
on t h i s  a s pe c t  of  t he  ma t t e r ,  i s  n e c e s s a r y  t h a t  t h e r e  
must be an a u t h o r i t a t i v e  pronouncement of  t he  Supreme 
Court  at t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .

None can deny t h a t  I ndi a  t oday i s  pa s s i ng  through  
a c r u c i a l  s t a g e  of  s o c i a l ,  economic and i n d u s t r i a l  
p r o g r e s s ,  S t r e n o u s  e f f o r t s  are be i ng  made t o  keep  
pace wi t h t h e  f oremost  n a t i o n s  o f  t he  World,  Thi s  
z e a l  t o a t t a i n  t he  o b j e c t i v e s  i s  e x h i b i t e d  in most o f  
t h e  i n d u s t r i a l  e n t e r p r i s e s  and i mpor t ant  u n d e r s t a n d i n g s  
c a r r i e d  on by t h e  c o r p o r a t e  b o d i e s .  T h i s  h a s ,  o f  
necessfety r e s u l t e d  in c r e a t i n g  g r e a t  haz ar ds  t o  t he  
person and pr o pe r t y  of  t h e  i n d i v i d u a l s .  Of p a r t i c u l a r  
concern h e r e ,  are u n d e r t a k i n g s  which t h e s e  Co r por a t e  
b o d i e s  f l o a t  beyond t h e i r  scope o f  a u t h o r i t y  c o n f e r r e d  
by t he S t a t u t e  i n c o r p o r a t i n g  them.  T h i s  a g g r a v a t e s  
t h e  p e r i l s  t o  whi ch an i n d i v i d u a l  i s  thrown open.
I t  i s  t h e r e f o r e ,  submi t t ed t h a t  in case t h e  Law 
C our t s  here come t o  t h e  unanimous vi ew in d e c l a r i n g  
a c o r p o r a t i o n  l i a b l e  even f o r  U l t r a  Vi r e s  t o r t s ,  t he  
S t a t e  shoul d i nt ro. duce some scheme l i k e  Compulsory  
I ns ur anc e  Ri s k Scheme, Under i t *  t h e  C o r p o r a t i o n s  
sITould be d i r e c t e d  t o  c o l l e c t  a fund f o r  t h e  purpose  
of  S a t i s f y i n g  t h e  c l a i ms  of  t h o s e  i n d i v i d u a l s  who coul d  
be v i c t i m s  of  Ul t r a  Vi r e s  t o r t s  committed by t he  ag e nt s  
or s e r v a n t s  of t h e  c o r p o r a t i o n .

41.
fames

For r e l e v a n t  ma t e r i a l  see,  T̂he i'mpact o f
I ns ur a nc e  on t h e  Law of  T o r t s *;  Fleming Ji___ _
J r . ,  and John v ,  Thornt on,  15 Cl950) Law and 
Cont emporary Problems,  p, 430; *I ns ur a nc e  a g a i n s t  
Tort  L i a b i l i t y  ~ An Approach t o  t he  Cosmol ot y  
of  t h e  Law, ’ , Gevrge  K. Gardner,  15 (195 0) Law 
and Cont emporary Problems,  p, 455;  Friedman,
S o c i a l  I ns ur a nc e  and t h e  P r i n c i p l e s  of  Tort____
L i a b i l i t y ,  63 Harv.  L,  Rev,  2 41  ( l 9 4 9 ) ,




