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I t  i s  common k n o w l e d g e  t h a t  a p e r s o n  i s  g e n e r a l l y  
a n s w e r a b l e  f o r  h i s  w r o n g f u l  a c t s .  R u t  i n  c i v i l  c p. s e s t  
on some o c c a s i o n s i ,  Inw i t s e l f  p r o v i d e s  p r o t e c t i o n  t o  
t h e  p e r s o n  c o m m i t t i n g  s o m e t h i n g  w h i c h  w o u l d  o t h e r w i s e  
h a v e  be e n a: w r o n g , ’ ‘O’ne  o f  t h e  r e a s o n s  why t h e r e  i s .  
no r e me d y  f o r  t ' he  p e r s o n  who h a s  s u f f e r e d  a s  a r e s u l t '  
o f  t h e  a c t  i s  t h a t  he h a s  g i v e n  h i s  c o n s e n t  f o r  i t ,  
o r  a t  l e a s t  h g s  a s s e n t e d  t o  t h e  d o i n g  o f  t h e  a c t ,  A 
c o n c i s e  e x p r e s s i o n  as  r e g a r d s  t h e  e f f e c t  o f  suc h  
c o n s e n t  or a s s e n t  i s  t h e  L a t i n  maxi m * v o l e n t i  non f i t  
i n j  u r i a * .  To i l l u s t r a t e ,  l e t  u s  s u p n o s e  a workman,  
o f f e r s  h i s  s e r v i c e s  t b  h i s  e m p l o y e r  and t h e  wor k t o  
be  d o n e  by  hi m i s  r i s k y .  T h e n ,  i f  t h e  workman i s  
i n j u r e d  i n  i t s  p e r f o r m a n c e  and i t  i s  p r o v e d  t o t h e  
s a t i s f a c t i o n  o f  t h e  c o u r t  t h a t  he  had v o l u n t a r i l y  
e n c o u n t e r e d  t h e  r i s k ,  t h e  e m p l o y e r  w i l l  g e t  t h e  b e n e f i t  
o f  t h e  maxi m,  and t h e  wo r k ma n ’ s s u i t  f o r  c o m p e n s a t i o n  
w i 1 1  b e  di  smi s s e d .

’’ The  i d e a  u n d e r l y i n g  i t  h a s  b e q n t r a c e d  as  f p r  
b o c k  as A r i s t o t l e ,  and i t  was  a l s o  r e c o g n i s e d  
i n  t h e  w o r k s  o f  t h e  c l a s s i c a l  Roman j u r i s t s ,  
and i n  t h e  Canon l a w .  I n E n g l i s h  La w,  B r a c t o n  

i n  h i s  De L e g i b u s  A n g l i a e • (C.  ’ A . D. 1 2 5 0 - 1 2 5 8 ^  
u s e s  t h e  max i m,  t h o u g h  n o t  w i t h  t h e  t e c h n i c a l i t y  
t h a t  a t t a c h e d  t o  i t  l a t e r ,  and i n  a Y e a r  Book  

c a s e  o f  1305 i t  a p p e a r s  w o r d e d  e x a c t l y  as i t  
i  s n o w , ” 1

* L L . M . ,  L e c t u r e r ,  U n i v e r s i t y  Law S c h o o l ,  J a i p u r ,

1 ,  W i n f i e l d ,  T h e Law o f  T o r t , ( 1 % 7 ) ,  p , 7 4 0 .
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T h i s  maxi m i s  l i m i t e d  i n  i t s  a p p l i c a t i o n  n e i t h e r  

i n  any p a r t i c u l a r  r e l a t i o n s h i p  s uc h as  m a s t e r  and  
s e r v a n t  c a s e s  or  b e t w e e n  c o n t r a c t i n g  p a r t i e s ,  no r  
d o e s  i t  s i g n i f y  any s e p a r a t e  or i r r e g u l a r  r u l e  o f  
l a w .  I t  is o f  u n i v e r s a l  a p p l i c a t i o n  w h e n e v e r  t h e r e  
i s  a v o l u n t a r i l y  a s s u me d  r e l a t i o n s h i p  -  c o n t r a c t u a l  
o r  n o t .  F u r t h e r m o r e ,  t h e  maxi m i s  n o t  c o n c e r n e d  
w i t h  harm t o  t h e  p e r s o n  o n l y  and i s  as  w e l l  a p p l i ­
c a b l e  t o  i n j u r y  t o  p r o p e r t y ,

,A f u l l y  d o c u m e n t e d  s t u d y  o f  t h i s  s u b j e c t  w o u l d  

b e  a c o n s i d e r a b l e  u n d a r t a k i n g ‘ i n . i t s e l f , f o r  t h e  
t o p i c ^ i t s e l f  i s  f u l l  o f  a m b i g u i t i e s  ahd o p i n i o n s ,  
v a r y  t o  a Ve r y  l a r g e  e x t e n t .  S o ,  a d e t a i l e d  d i s c u s s i o n  
on wh ol  e ;o,£ ' i  t  s a r e a  i s  n o t - t h e  ai m o f  i h i s  )3aper,  

and t h e  e h e r g y  Jias be e n r e s t r i c t e d  o n l y  t o w a t d s  a .■ 
f i x e d  t r a c t  -  t h e  m u c h - t & i k e d  a b o u t  m’a s t e t - s e r v a n t  

r e l a t i o n s h i p *  M o r e o v e r *  t He  mai n c o n t r o v e r s y  i n  
t h i s  f i e l d  c l u s t e r s  a r o u h d  t h e  s t a t e m e n t }  ^ K n o wl e d g e  o f  
t h e  r i s k  d o e s  h o t  n e c e s s a r i l y  i m p l y  c o n s e n t  t o  r'tin 
t h e  r i s k ’ i and t h e  l a w y e r ' s  q u e s t i o n  as  t o  *wheh 

k n o w l e d g e  b e c o me s  c o n s e n t /  . has  n o t  b e e n  a n s w e r e d  i h  
o n e  ma n n e r ;  T h e r e f o r e *  a t r y  on t h i s  p a r t  i c uf i ai f .'   ̂

a s p e c t  o f  t he,  o r o b t e m  d s' t h e ‘ obj  e c t  o f , the.^pi^fe'seirit 
a r t i c l e *  In t h i s  l i m i t e d  e x t e n t ,  a\. fu-41 di  s c ' Us si  on 
on t h e  q u e s t i o n  i s  t h e  f i i nda r a c j i t a l  a d e a  k e e o i ^ g  ‘ ■ 

a l w a y s  i n  mi n d ,  , o f  c o u r s e , ' t h e  s o c i a l  s t r u c t U t e  i h  
our  c o u n t r y i  B u t ,  s i n c e  our  ' l aw i s  f u r l d a m e n t a l l y  
b a s e d  on t h e  E n g l i s h  commoH l a w ‘, a c o u p l e  o f  Very,  
i m p o r t a n t  E n g l i s h  c a s e s  i i a v e  b e e n  i n c l u d e d  i n ' t h e  
d i s c u s s i o n .

I n  E n g l a n d ,  p r i o r  t n  t h e  mi ddl . e o f  h i n e t e e h t h  

c e n t u r y ,  in e v e r y  c a s e  w h e r e  t h e  p l a i n t i f f  had  
k n o w l e d g e  o f  t h e  r i s k ,  h e  c o u l d  nol  ̂ n i a i n t a i n  an 
a c t i o n  a g a i n s t  t h e  W a s t e r  bfeC&use t h e  c o u r t s  d i d  
n o t  r e g a r d  ahy d i s t i n c t i o n  b e t w e e n  k n o w l e d g e  o f  t h e  
r i c k  and i t s  a s s i i mp t i o . h ,  ' As so^^n a s  i t  was p r o v e d  

t h a t  t h e  i h j u r e d  s e r v a n t  had k n o w l e d g e  o f  t h r  r i s k ,  
i t  Was t a k e n  f o r  g r a n t e d  t h a t  he had v o l u n t a r i l y  
e h c o U n t e r e r t  t h e  r i s k .  T h i s  a p p r o a c h  o f  t h e  c o u r t s ,  
h o w e v e r ,  c a u s e d  much h a r d s h i p  on t h e  p l a i n t i f f  many 
t i m e s  and s l o w l y  i t  b e g a n  t o  b e  r e a l i s e d  t h a t  some 
l i n e  o f  d i s t i n c t i o n  mus t  b e  drawn s o me whe r e  i n  

b e t w e e n  k n o w l e d g e  and a s s u m p t i o n .  P a r l i a m e n t  a l s o  
s t a r t e d  p a s s i n g  some A c t s  i n  t h i s  d i r e c t i o n  by  

t h a t  t i m e .  B e s i d e  t h e s e  p r o t e c t i v e  l e g i s l a t i o n s ,  
c o u r t s  a l s o  b e g a n  t o  r e a l i s e  t h e  a c u t e n e s s  o f  t h e  
p r o b l e m ,  and a c h a n g e  t o w a r d s  t h i s  d i r e c t i o n  s t a r t e d  

t h r o u g h  j u d i c i a l  d e c i s i o n s .
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To a s s e s s  t h i s  c h a n g i n g  a t t i t u d e  o f  t h e  c o u r t s ,  
t h e  t o p i c  c a n b e  c o n s i d e r e d  i n  t wo d i f f e r e n t  j i h a s e s ^ -  
s i t u a t i o n s  w h e r e  t h e  p l a i n t i f f  d o e s  n o t  assum^'  t h e  
r i s k  and s i t u a t i o n s  w h e r e  t h e  p l i a n t i f f  d o e s  a s s u me  t h e  
r i s k .

S I T UAT I C NS  WHERE THE PL AI NT I F F  DOES FCT ASSUME THE
RI SK

3
A r e n o wn e d  c a s e  on t h e  p o i n t  i  s S mi t h  v .  B a k e r  

w h e r e  t h e  f a c t s  w e r e  t h a t  t h e  p l a i n t i f f  wa s  e mp l o y e d  
b y  t h e  d e f e n d a n t s  who w e r e  r a i l w a y  c o n t r a c t o r s ,  t o ’ 
d r i l l  h o l e s  i n  a r o c k  c u t t i n g  n e a r  a c r a n e  wo r k e d  
by  men i n t h e  e mp l o y  o f  t h e  c o n t r a c t o r s ,  , The  c r a n e  
l i f t e d  s t o n e s  atid a t  t i m e s  swung t he m o v e r - t h e  p l a i n ­
t i f f ' s  h e a d  w i t h o u t  w a r n i n g  h i m,  One day a s t o n e  
h a v i n g  f a l l e n  f r o m t h e  c r a n e  i n j u r e d  t h e  p l a i n t i f f ,  
f o r  w h i c h  an a c t l o n r  wa s  b r o u g h t  a g a i n s t  t h e  d e f e n d a n t s ,

T h e  q u e s t i o n  o f  k n p w l e d g e  arid as &umpt i ' on wa s  f o r  
t h e  f i r s t  t i m e  c o n s , i d e r e d  by t h e  Ho u s e  o f  L o r d s  i n  
t h i s  c a s e  and t h e y  h e l d  by a maj or i t y ,' r e v e r  s i n g  t h e  
d e c i s i o n  o f  t h e  C o u r t  o f  A p p e a l t h a t  t h e  me r e  f a c t  
t h a t  t h e  p l a i n t i f f  u n d e r t o o k  and c o n t i n u e d  i n - t he  
e mp l o y me n t  w i t h  f u l l  k n o w l e d g e  and u n d e r s t a n d i n g  o f  
t h e  d a n g e r  a r i s i n g ,  f r o m t h e  s y s t e m a t i c  n e g l e c t  -to'  
g i v e  w a r n i n g  d i d  n o t  p r e c l u d e  Iflm f r om r e c o v e r i n g .
The  d e f e n d a n t  c o u l d  n o t  s u c c e e d  ^n h i s  p l e a  o f  v o l e n t i  
non f i  t  i nj  u r i  a t h o u g h  t h e  p l a i n t i f f  was f u l l y  
a w a r e  o f  t h e  d a n g e r  t o  w h i c h  he was e x p o s e d  by  t h i s  
w o r k i n g  n e a r  t h e  c r  an O; w i t  ho ut  j nny w a r n i n g  b e i n g  
g i v e n ,  and had b e e n  t h u s  e m p l o y e d  f o r  m o n t h s .

■/ i: n 'I 1 '
I t  Was o b s e r v e d  by Lo r d  H e r s c h o l l  :

When,  t h e n ,  a r i s k  t o . b e  empl o y ed ' ,  whi c h m a y ’ 
o r  may n o t  r e s u l t  i n  i n j i u r y , rha s been c r e a t e d  
or e n h a n c e d  by t h e  n e g l i g e n c e  o f  t 'he ' empi l 6yer , 
d o e s  t h e  mer e cont i nuanCr e  i i n ^ s e r v i  c e  j ' ^wi th ' '
k no wl e d g ’e - of  t h e  ri .sk; , .  p r e c l u d e  t h e  empl  oy ed, , '  i  1 
he s u f f e r s  f r o m s uch n e g l i g e n c e ,  f r o m r e c o v e r i n g  
i n r e s p e c t  o f  h i s  e m p l o y e r ' s  b r e a c h  o f  d u t y ?
I c a n n o t  a s s e n t  t o  t h e  p r o p o s i t i o n  t h a t  t h e  ' 
maxi m,  " V o . l e p t i  non f i t  i n j u r i a " ,  ^ i p p l i e s  t o  
such a c a s e , '  and t h a t  t h e  e m p l o y e r  c an i n v o k e  
i t s  a i d  t o  p r o t e c t  hi m f r o m l i a b i l i t y  f o r  h i s  

______w r o n g ._______

2 ,  The a u t h o r  h a s  f o l l o w e d  t h e  d i v i s i o n . o f  t h e  t o p i c
as  made by G l a n v i l l e l ,  W i l l i a m s  i n  J o i n t _T o r t s
and c o n t r i b u t o r y  N e g l i g e n c e , ( 195 1)  Ch , 12 , 
o m i t t i n g  t h e  t h i r d  c a t e g o r y  w h i c h  ,i s i r r e l e v a n t  
f o r  t h e  p u r p o s e s  o f  t h i s  a r t i c l e ,

(1891) A. C,  325

4 .  I b i d . .  a t  p . 3 6 2 .
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I t  b e c o m e s  e v i d e n t ,  t h e r e f o r e ,  f r o m t h e  a b o v e  
j u d g m e n t  t h a t  t h e  e l e m e n t  t h a t  p l a i n t i f f  d i d  p r o t e s t  
a g a i n s t  t h e  j i b b i n g  o f  s t o n e s  o v e r  h i s  h e a d  wa s  o f  
n o t  much i m p o r t  a n c e .  F o l i o w i n g  r e m a r k s  w e r e  made by  
G l a n v i l l e  W i l l i a m s  a b o u t  t h e  d e c i s i o n :

T h e  d e c i s i o n  i s  t h e r e f o r e  a u t h o r i t y  f o r  t h e  
p r o p o s i t i o n  t h a t  on e  who c o n t i n u e s  i n  e m p l o y ­
ment  h a v i n g '  c ome  t o  know t h a t  h i s  e m p l o y e r  or  
f e l l o w - s e r v a n t s  a r e  i n d u l g i n g  i n  a n e g l i g e n t  
c o u r s e  o f  c o n d u c t  and w i t h o u t  t a k i n g  any  
e n e r g e t i c  s t e p s  f o r  h i s  own p r o t e c t i o n  i s  n o t  
de e me d i n  l a w  t o  a s s e n t  t o  t h e  n e g l i g e n t  
c o n d u c t ,  o r  mo r e  w i d e l y  t h a t  a n y o n e  who e n t e r s  
upon or  p e r s i s t s  i n  an o p e r a t i o n  k n o w i n g  o f  a 
r i s k  i s  n o t  b y  t h a t  me r e  f a c t  d e e me d i n  l a w  
t o  a s s e n t  t o  i t , 5

I n t h e  I n d i a n  c a s e  o f  S . I . I n d u s t r i a l s  Lt d« v ,
A1 a me 1 u°  t h e  f a c t s  w e r e  t h a T  t h e  d e f e n d a n t s  fol* t h e  
p u r p o s e s  o f  t h e i i *  own b u s i n e s s  u s e d  a m e t h o d  o f  
b r e a k i n g  u p  c a s t - i r o n  b y  d r o p p i n g  a hf eavy w e i g h t  
f r o m a h e i g h t  on p i e c e s  o f  i r o n  t e s t i h g  on i r b h - b e d t  
As a r e s u l t  o f  i t ,  i r o t  p i e c e s  g e n e r a l l y  T l 6 w  t o  
some d i s t a n c e  arid f o r  s a f e t y ,  t h e i f e f d r e ^  a s c r e e n  was  
put  a t  a- d i s ' t a n c 64 The workmen h f e a t ' w e l f e  wa t n e d .  o f  
t h e  d a ng e r - i  b u t  t h o s e  w o r k i n g  a t  a d i s t a n c e  we r e ,  
g i v e n  no W a r n i n g .  Thia d e c e a s e d  wa s  Wo r k i n g  a t  a 
d i s t a n c e  o f  s e v e n t y  t o  n i n e t y  f e e t  afid wa s  f a t a l l y  
i n j u r e d  when h i t  by  i t o f i  p i e c e s *

T h e r e  wa s  a b r e a t h ,  o f  d u t y  t o  t & 8 e  c a r e  bn t h e  
p a r t  o f  t h e  d e f e n d a n t s  and thei  c o u r t  d i d  n o t  a l l o w  
t h e  d e f e n d a n t s  t o  t a k e  s h e l t e r  b e h i n d  t h e  rflaxim.  
R e j e c t i n g  t h e  d e f e n c e  o f  v o l u n t a r y  a s s u m p t i o n  o f  
r i s k s ,  i Schwabe d * J .  o b s e r v e d i

...........* . * * f o r  t h i s  ( d e f e n c e )  t o , s u c c e e d ,  i t
i s  n e c e s s a r y  f o r  t h e , other Party t o  p r o v e  
t h a t  t h e  p e r s o n  i n j u r e d  ktteW o f  t h e  d a n g e r ,  
a p p r e c i a t e d  i t ,  and v o l ^ u n t a r i l y  t o o k  t h e  r i c k , . .  
T h a t  k e  ap p r e c i a t e d  , t h e  r i s k  of'  p i e c e s  s t r i k i n g  
hi m i s  i m p o s s i b l e  t o  f i n d  i n  v i e w  o f  t h e  f a c t  
t h a t  t h e  s k i l l e d  E u r o p e a n  Manag er '  s w o r e  t h a t  
he h i m s e l f  d i d  n o t  a p p r e c i a t e  t h a t  t h e r e  was  
any r i s k .  Of  c o u r s e ,  a man c a n n o t  v o l u n t a r i l y  
u n d e r t a k e  a r i s k  t h e  e x t e n t  o f  wh i b h  he  d o e s  
n o t  a p p r e c i a t e , * ^

5 ,  O p . c i t . .  a t  p . 300 ,
6 , A . I . R . ”' i 9 2 3  F4ad. 5 6 5 .
7 ,  At p . 5 6 6 ,
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T h e  a b o v e  p a s s a g e  c l e a r l y  r e v e a l s  t h a t  v o l u n t a r y  
a s s u m p t i o n  o f  r i s k ,  c a n n o t  b e  i m p u t e d  t o  a man xyhc 
d o e s  n o t  a p p r e c i a t e  t h e  e x t e n t  p f  t h e . ' r i - s k ,  and when 
t h e  t r a i n e d  m a n a g e r  b , i i p s e l f  c o u l c f  n o t  t h i n k  o f  t h e  
p r o b a b i l i t y  o f  t h e  - r i s k  a t  s u c h  a d i s t a n c e , ,  how i s  
i t  t h a t  t h e  l a y ma n  p l a i n t i f f  c o u l d  v o l u n t a r i l y  
a s s u m e  i t ?  K n o w l e d g e  o f  t h e  r i s k ,  t h e r e . f o r e ,  d o e s  
n o t  n e c e s s a r i l y  i m p l y  c o n s e n t  t o  t u n  t h e  r i s k *

In a n o t h e r  I n d i a n  c a s e  S e c r e t a r y_o f  S t a t e  v .
RT^ktimi n i  B a i S t h e  p r o b l e m  wa s  a l i t t l e  d i f f e r e n t  -  
w h e f h e r " * a  p l a i n t i - f f  c a n  s u c c e e d  ifi an a c t i o n  ' 
a g a i n s t  h i s  m a s t e r  f o r  an i h j u r y -  c a u s e d  b y  a f e l l o w  
s e r v a n t ?  T h e  q u e s t i o n  i s  c o v e r e d  u n d ^ r  t h e  ‘ d o c t r i n e  
o f  common e m o l o y m e n t * .  But  s i n c e  v o l e n t  i ,  n on f i  t  
i n j u r i a  was  a l s o  r a i s e d ,  i t  b e c o m e s  r e l e v a n t  t o  
c o n s i d e r  i t .

T h e  f a c t s  w e r e  t h a t  t h e  d e c e a s e d  ,and h i s  i m m e d i a t e  
b o s s  w e r e  e m p l o y e e s  o f  G « ' i P , R a i  I ' way , o f  t h e m,
i n c l u d i n g  some o t h e r  s e r v a n t s  o f  t h e  r a i l w a y ,  w e r e  
m o v i n g  on a t r o l l e y  when t h e y  w e r e  o v e r t a k e n  by  a 
t r a i n  i n  a t u n n e l ' .  A l l  j u m p e d  b e f o r e  t h e  t r a i n  
c o l l i d e d  w i t h  t h e  t r o l l e y  and t h e  d e c e a s e d  * Sr, head  
s t r u c k  t h e  W a l l  o f  t h e  t u n n e l  and he wa s  i n s t a n f l l y  
k i l l e d ,  R u k h mi n i  B a i ,  h i s  w i d o w ,  s u e d ' t h e  owne r  o f  
t h e  r a i l w a y .

I t  Was h e l d  t h a t  v o l e n t i  non f i t  i r t j U r i a  i s  n o t  
a p p l i c a b l e  w h e r e  a p e r s o n  i s  b o u n d  t o  c a ' r r ^ ! o u t .  t h e  
o r d e r s  o f  h i s  s u p e r i o r . ,  b o t h  b e i n g  i n  t h e  e i npl oy me nt  
o f  t h e  Same m a s t e r ,

N i y o g i  A . C . f f .  o b s e r v e d  t h a t  t h o u g l i  t he '  c . o u r t s  i n  
I n d i a ,  i n  t h e  a b s e n c e  o f  any e x p r e s s ,  p r o v i s i o n  o f  ■ 
l a w  a p p l i c a b l e  t o  any  p a r t i c u l . a r  c  a se  , ' ar  e . erapow er  ed 
t o  i n v o k e  t h e  a i d  o f  Common Law on c o n s i d e r a t i o n s  
o f  j u s t i c e ,  e q u i t y  and g o o d  c o n s c i c n c e #  y e t  t h i s  
c a n  r e f e r  t o  t h e  common l a w wh i e h  i s  a c t u a l l y  " 
e n f o r c e d  by  t h e  c o u r t s  i n  E n g i a n c l .  Any C o u r t  i n  ' 
I n d i a  w h i c h  t a k e s  r e c o u r s e  t o  Common l a w  o f  E n g l a n d  
and s e e k s  t o  a p p l y  i t s  p r i n c i p l e s  i n  our c o u n t r y  
c a n n o t  a f f o r d  t o  i g n o r e  t h e  e x t e n t  t o  w h i c h  t h e  
Common l a w s t a n d s  a b r o g a t e d  by s t a t u t e .

8 , A .I .R , 1937 Nag, 354,
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S I T U A T I O N S  WHERE THE P L A I NT I F F  DOES ASSUME RI S K

T h e  f o l l o w i n g  l i n e s  d e a l  w i t h  t h e  p o s i t i v e  
a s p e c t  o f  t h e  p r o b l e m ,  i . e . i  wh a t  I s  t h e  e x t e n t  o f  
l i a b i l i t y  when t h e  p l a i n t i f f  v o l u n t a r i l y  u n d e r t a k e s  
t h e  r i s k ,

9
Thomas  v ,  Q u a r t e r m a i n e  i s  t h e  mo s t  i m p o r t a n t  

d e c i s i o n  on t h e  p o i i i t , T h e  p l a i n t i f f  wa s  e m p l o y e d  
i n  a c o o l i n g  room i n  t h e  d e f e n d a n t ' s  b r a w e r y .  In 
t h e  r oom w e r e  a b o i l i n g  v a t  and a c o o l i n g  v a t ,  and  
b e t w e e n  t he m r a n  a p a s s a g e  w h i c h  wa s  i n  p a r t  o n l y  
t h r e e  f e e t  w i d e ,  1 7 h i l e  t u g g i n g  a t  a b o a r d  f r om  
u n d e r  t h e  b o i l i n g  v a t ,  he  f e l l  b a c k  u n d e r  t h e  c o o l i n g  
v a t  b e c a u s e  t h e  l i d  c ame  away s u d d e n l y ,  and w a s ,  
t h e r e f o r e ,  i n j u r e d ,  Bowen and F r y  L . J J .  i n  t h e  
C o u r t  o f  A p p e a l  h e l d  t h a t  t h e  v o l e n  s maxi m a p p l i e d  
and t h e  p l a i n t i f f  wa s  n o t  e n t i t l e d  t o  r e c o v e r ,  Bowen  
L , J *  o b s e r v e d  a s  f o l l o w s ;

I t  i s  no d o u b t  t r u e  t h a t  k n o w l e d g e  on t h e  p a r t  
o f  t h e  i n j u r e d  p e r s o n  w h i c h  w i l l  p r e v e n t  him 
f r om a l l e g i n g  n e g l i g e n c e  a g a i n s t  t h e  o c c u p i e r  
mu s t  b e  a k n o w l e d g e  u n d e r  s u c h  c i r c u m s t a n c e s  
as  l e a d s  n e c e s s a r i l y  t o  t h e  c o n c l u s i o n  t h a t  
t h e  w h o l e  r i s k  wa s  v o l u n t a r i l y  i n c u r r e d *  The  
ma x i m,  be i t  o b s e r v e d j  i s  n o t  " s c i  e n t  i non f i t  
i n j u r i a ” , b u t  " v o l e n t i ” . IQ

E l a b o r a t i n g  t h e  d i f f e r e n c e ,  he  f u r t h e r  s t r e s s e s  
t h e  po i nt -  t h a t ,  " k n o w l e d g e  i s  n o t  a c o n c l u s i v e  
d e f e n c e ,  . B u t  when i t  i s  a k n o w l e d g e  u n d e r  
c i r c u m s t a n c e s  t h a t  l e a v e  no i n f e r e n c e  - o pen b'ut  
o n e ,  v i z . ,  t h a t  t h e  r i s k  h a s  b e e n  v o l u n t a r i l y '  .j 
e n c o u n t e r e d ,  t h e  d e f e n c e  s e e ms  t o  me c o mp l  e t  e ,

T h e  mai n q u e s t i o n ,  t h e r e f o r e *  t o ^ b e  d e c i d e d  Wd&'  
w h e t h e r  t h e  k n o w l e d g e  i m p u t e d  t o  t h e  p f a i n t d f f  w a s . «  
s u c h  aS i n f e r r e d  c o m p r e h e n s i o n  o f  t h e  r i s i c  and o f  
i t s  n a t u r e  and e x t e n t ,  i n  c i r c u m s t a n c e s  w h i c h  wo u l d  
j u s t i f y  t h e  c o n t e n t i o n  t h a t  t h e  r i s k  h a d  b e e n  v a l u n . r  
t a r i l y  e n c o u n t e r e d .  K n o w l e d g e ,  t h e r e f o r e , ^  i s  n o t  
c o n c l u s i v e  w h e r e  i t  i s  c o n s i s t e n t  w i t h  t h e  f a c t s  
t h a t ,  f r o m i t s  i m p e r f e c t  c h a r a c t e r  or  o t h e r w i s e ,  t h e  
e n t i r e  r i s k ,  t h o u g h  i n  one  s e n s e  k n o wn ,  wa s  n o t

9 ,  ( 1 8 8 5 )  18 Q , B , D ,  6 8 5 ,
1 0 ,  At p . 6 9 6 ,
1 1 ,  At P . 6 9 7 ,
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v o l u n t a r i l y  e n c o u n t e r e d .  But  h e r e ,  on t h e  p l a i n  
f a c t s  o f  t h e  c a s e ,  k n o wl e d g e  on t h e  n l a i n t i f f ’ s 
p a r t  c o u l d  mean o n l y  one t h i n g  -  t h a t  he v o l u n t a r i l y  
a s s ume d  t h e  r i s k  b e c a u s e ,  f o r  many mo n t h s  t h e  p l a i n ­
t i f f ,  a man o f  f u l l  i n t e l l i g e n c e  had s e e n  t h i s  v a t  -  
known a l l  a b o ut  i t  -  a p p r e c i a t e d  i t s  d a n g e r  -  e l e c t e d  
t o  c o n t i n u e  w o r k i n g  n e a r  i t .  T h i s  a l l  p o i n t e d  o n l y  
t o  one d i r e c t i o n  -  t h a t  he h i m s e l f  was  w i l l i n g  t o  
t  ake t h e  r i s k .

CONCLUSION

From t h e  a b o v e  d i s c u s s i o n s  i t  b e c o m e s  a p p a r e n t  
t h a t  t h e  mai n p o i n t  o f  c o n t r o v e r s y ,  l i e s  i n  t h e  f a c t  
as t o  vyhen t h e  p l a i f i t i f f  a c t u a l l y  a s s u me s  t h e  r i s k  
v o l u n t a r i l y .  W i l l  t h e  d e f e n c e  o f  v o l e n t i  non f i t  
i n j  u r i  a s u c c e e d  i f  a p e r s o n  who h a s - b e e n  k n o c k e d  
down by a t r u c k  on t h e  h i g h w a y ,  b r i n g s  an a c t i o n  
a g a i n s t  t h e  d r i v e r ?  The  j u d g e s  i n  t h i s  c a s e  w i l l  
d e f i n i t e l y  t a k e  i n t o  c o n s i d e r  a t i  or. t h e  f a c t  t h a t  i n  
t h e  p r e s e n t  m a c h i n e  e r a ,  i n  b i g  c i t i e s  a t  l e a s t ,  
e v e r y b o d y  t a k e s  h i s  l i f e  on h i s  ha nd s  w h e n e v e r  he  
mo v e s  o u t  o f  h i s  h o u s e  on t h e  r o a d *  Do e s  t h a t  mean 
t h a t  he h'a s v o l u n t - a r i l y  e n c o u n t e r e d  t h e  r i s k  of  
b e i n g  run o v e r  by some v e h i c l e ?  The  a n s we r  t o  t h e  
p r o b l e m Its d e f i n i t e l y  n o t  i n t h e  a f f i r m a t i v e .  S o , '  
w h e n e v e r  t h e r e  i s  s o m e t h i n g  i n  t h e  n a t u r e  o f  r i s k  
and t h e  p l a i n t i f f  d e c i d e s  t o  t a k e  a c h a n c e  ( because- ,  
he Has t o  t a k e  i t ,  t h e r e  b e i n g  no o t h e r  p r a c t i c a l  
a l t e r n a t i v e )  Jthe mc^xlm c a n n o t  b e  a p p l i e d .  For  a'  
v a l i d  d e f e n c e ,  thefc'e S h o u l d  be a c l e a r  u n d e r s t a n d i n g  
b e t w e e n  t h e  p l a i n t i f f  and t h e  d e f e n d a n t  t h a t  t h e  
p l a i n t i f f  w i l l  h a v e  no r i g h t  t o  q u e s t i o h  t h e  c o n d u c t '  
o f  t h e  d e f e n d a n t . ______

1 2 ,  S e e  G l a n v i l l e  W i l l i a m s ,  o p . p i  t . He ma k e s  a d i s ­

t i n c t i o n  b e t v j e e n  p h y s i c a l  and l e g a l  r i s k  and o b s e r v e s  
t h a t  t i l l  t h e  p l a i n t i f f  h a s  n o t  c o n s e n t e d  t o  run  
t h e  l e g a l  r i s k ,  t h e  d e f e n c e  o f  v o l e n t i  non f i t  
i n j  u r i  a c a n n o t  s u c c e e d .  He a b l y  a n a l y s e s  t h e  
p o i n t  t h u s  ( a t  p , 3 0 9 )  by c i t i n g  t wo i l l u s t r a t i o n s :
' A  w i s h e s  t o  c r  o s s t ĥ e' Gh ann e l  by a i r ,  A c h a r t e r  
c ompany i n f o r m s  hi m t h a t  t h e  o n l y  m a c h i n e  t h a t  
i t  has  a v a i l a b l e  i s  one i n poor  c o n d i t i o n  wh i c h  
i t  c a n n o t  g u a r a n t e e  as  a i r t v o r t h y , .  At  h o w e v e r ,  
i s  i n  a h u r r y  and i n s i s t s  upon b e i n g  f l o w n  i n  
t h i s  m a c h i n e .  I f  t h e r e  i s  an a c c i d e n t  r e s u l t i n g  
f rom t  he c ondi  t  i on o f  t h e'  a e r  o pi  an e A c a n  be met  
by t h e  p l e a  o f  v o l e n s . J t  i s  r e a s o n a b l e  i m p l i c a ­
t i o n  f rom t h e  c o n v e r s a t i o n  b e t w e e n  t h e  p a r t i e s  
t h a t  A was  t o  h a v e  po r i g h t  o f  a c t i o n  i n  r e s p e c t  
o f  t h e  d e f i c i e n c i e s  i n  t h e  ma c h i n e  t h a t  we r e  
i n d i c a t e d  t o  hi m,

F.ri , c o n t d , , ,■
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The above elabo'ration of the topic clearly 
teveals, therefor-©; that a clear line*'of. demarcation 
between knowledge hnd. consent is not, possible- and 
fevery case has to be con si dered, on its, own, merits, 
feorae situations mayi ari se wh,en an express contract , 
between the parties even may not be abl e Jt,o wai ve ^
the plaintiff’s right of , action,^? ,The courts, 
should see to it that when the plaintiff gave his 
claim over his right of actiont was he doing so on 
compulsion, not necessarily physical* Was he accepting 
the demands of the master only because otherwise he 
would loss his employment, and was there no chance 
of getting another job which might pull on his 
family? Was there some mo:ral force on him for,which, 
he Was sacrifising- himself? In other words, true 
nature and character of each Qas,e should be the guide­
line and when the judges are fully, with open mind» 
convinced as to the reasons and,basis of a factf 
only then should they pronounce accordingly.

In the light of these discussions, we now proceed 
to analyse the causes as to why the first two cases 
considered under the first head were decided in favour 
of the plaintiff while in Th omas v, Quartermaine the 
defence of voluntary assumption of risk succeeded.

The .reason bhy the plea of volenti non fit 
i n j uri a was rejected by the court in Smith v. Baker 
was that the plaintiff did hot r eal ly’’wai ve his 
right to maintain an action against the defendant 
in case he suffered injury, A H  he did was that he 
continued to be in the employment only because he 
feared that he would not get other job, The position, ,

,,,,, Now suppose, by way of c o n t r a s t t h a t  A wishes
to cross the Channel by a regular air service.
B e f o r e  t h e  s t a r t  he'  p e r c e i v e s  t h a t  t h e  a e r o p l a n e  
i s  d e f e c t i v e , ; and h a v i n g  knowl e dg e  of  t h e s e  t h i n g s '  
r e a l i z e s  t h a t  i t  w i l l  be r i s k y  t o  t r a v e l  i n i t ;  
however t  be i ng ;  a n x i o u s  t o  g o ,  he s a y s  n o t h i n g  and 
boarl i s  t h e  a cT ,op la n e ,  in t h i s  c a s e s  t h e  pl e a  of  
.yol en s w i l l  not  av ai  1. t he" ai  r company, ,  f o r  A, me r e l y  
.has knowl e dg e  o f , t  |ie,; t?-i,sk wh i c h ’ i s  not  e q u i v a l e n t  t o  
cons e nt , . ,  Eye,n. i f i  iA can be s a i d  d e l i  ber  at  e l y . t  o have
a.s^ t̂imed,;.the: phy^sical  r i s k  o f  i n j u r y  (from whi ch no 
l e g a l  a c t i o n  can p r o t e c t  hi m) ,  t h e r e  i s  no t r a n s a c ­
t i o n  be t we e n ,t he p a r t i e s  from whi ch i t  can be i n f e r r e d  
th.ati h,e has g i v e n  up h i s  r i g h t  o f  a c t i o n  f o r  n e g l i g e n c e .  
Al t hough,  he .,di d dec i d e  t o  run t he  r i s k  p h y s i c a l l y ,  he 
d-idi ji^t agree,  t.o yun t h e  r i s k  l e g a l l y ,  ;A o n e - s i d e d  
s e c r e t ,  de t e t mi n a t i , o n  t o  rfUrt; rh e. r i  sk i s not  enough;  
t h e r e  fiiust .be: e v i de nc e /  of  a b a r g a i n * .

1 3 , ,  For e x ampl e , :  a r u l e  i s  c o n c e i v a b l e  t h a t  c o n s e n t  may be 
g i v e n  by a c h i l d  (who may be j u s t :  s h o r t  of  age of  
maj ority,)^i n any,  c a s e ,  t hough such a c o n t r a c t  i s  not  
b i n d i n g  on hi m,

F , n ,  14 on ne x t  page.
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m i g h t  h a v e  b e e n  o t h e r w i s e  h? d t h e  e m p l o y e r s  a t  t h e  
t i m e  o f  e n g a g i n g  him c l e a r l y  made known t o  hi m t h e  
p r a c t i c e  o f  t h e  s o - c a l l e d  ^ j i b b i n g *  o f  s t o n e s  o v e r  
h i s h e a d .

S i m i l a r l y ,  i  n S » I . In du. S t r i a l s  v ,  A1 ame l u , t h e  
f a c t  t h a t  t h e  p l a i n t i f f  wa s  w o r k i n g  w i t h i n  a r a d i u s  
o f  90 f e e t  i n s p i t e  o f  h i s  k n o w l e d g e  t h a t  p i e c e s  
o f  i r o n  m i g h t  h i t  hi m t o  s u c h  a d i s t a n c e  d o e s  n o t  
i m p l y  t h a t  ■ he r i s k e d  ' h i m s e l f  f o r  t h a t  i n  c a s e  o f  an 
i n j u r y .  When t h e  m a n a g e r  h i m s e l f  d i d  n o t  d x ^ o o t  
t h a t  i r o n  w o u l d  f l y  I h s u 6 h , a  l a r g e  a r e a #  Ilow 
c o u l d  i t  b e  t h a t  t h e  n l a i n t i f f  s h o u l d  h a v e  a s s u me d  
t h e  r i s k .

B u t  t h e  a u t h o r  f d o l s  t h a t  t h e  c a s e  i s  w r o n g l y  
d e c i d e d .  The  managfe^ h i m s e l f  d i d  n.ot f o r e s e e  t h a t  
i r o n  p i e c e s  w o u l d  h i t  a p e r s o n  w o r k i n g  so f a r  away  
f r o m t h e  mai n s p o t i  He wa s  q u i t e  q u d l i f i e d , a man 
p o s s e s s i n g  r e a s o r l a b l e  p r o d » n c e  i n  t h e  e y e  o f  l a w 4 
and wheri e v e n  he  b 6 u l d  n o t  f o r e s e e  thie f l y i n g  o f  t h e  
i r o n  p i e c e s  t o  s\lc)  ̂ a d i s t a n c e *  s h o u l d  t h e  l a w  
r e g a r d  hint a n s w e r a b l e  f o r  t h a t  w h i b h  h e t  w i t h  a l l  
h i s  p r u d e n c e ,  c o u l d  ho t .  f o r e s e e ?  A b e t t e r  c o u r s e  
w o u l d  hiive= b e e n  t q  dfec. lde t h e  C a s c ' f t o m  some o t h e r  
a n g l e i l o

Thom a s. v ,  Qu.ai‘ t.er.niaine, cari be  c r i t i c i s e d  b e c a u s e  
t h e  d a h g e t  t o  t h e  p l a i ^ t i  f  f  d i d  n o t  a r i s e  f t o m  t h e  
c i r c t i l n s t a n c e  t h a t  he h a d  t o  p&g s  f r o m one p a r t  o f  
t h e  p r e m i s e s  t o  thfe o t h e r ,  i n  p r o x i m i t y  t o  t h e  v a t s ,  
e v e n  i f  t h i s  w o u l d  h a Ve  j u s t i f i e d  t h e  c o n c l u s i o n  
a r r i v e d ,  a t .  T he  a c c i d e n t  a c t u a l l y  a r o s e  f r om an . 
o p e r a t i o n  b e l t i ^  p e r f o r m e d  by hi m i n  t h e  n e i g h b o u i - h o d d  
o f  t h e  v a t s *  n a m e l y j  g e t t i n g  a b o a r d  w h i c h  s e r v e d  ' 
as  a l i d  f r o m u h d e r  one  o f  t be m*  '

Lo r d H e r s c h e l l  a l s o  c r i t i c i s e s  t h e  d e c i s i o n  t h u s! ' '•
• • • i f  i t  was  a s s u me d  t h a t  t h e r e  was  a . 

b r e a c h  o f  d u t y ,  on t h e  p a r t  o f  t h e  e m p l o y e r ;  i n  ' - 
n o t  h a v i n g  t h e  v a t s  f j e p c e d ,  a,s i t  q b y i o u . s l y  w a s ,  

s i n c e  i f  t h e r e  h‘ad b e e n  no b r e a c h  o f  d u t y ,  i t  
w o u l d  n o t  h a v e  b e e n  n e c e s s a r y  t o  e n q u i r e  w h e t h e r  
t h e  maxi m Vo l e n t i  non'  f i  t  ;;in.i u r i a  a f f o r d e d  a

T- ' '  ' - i. ' ' •
1 4 ,  he t h i r d -  c a s e  i s ' l e f t  o u t  a s  i t  c o n t a i n e d  t h e

di e f e n c e  o f ,  cammoh empl oy f ne nt  a s  w e l l  as  t h a t  t h e  
c a s e  Was d i f f e r e n t  f r 6 m o t h e r  c a s e s ^  i n  so f a r  as  
t h e  p l a i n t i f f  was 'd'oinig . s o m e t h i n g  u n d e r  t h e  
o r d e r s  o f  h i s  o f f i c e r ,

1 5 ,  F o r ’ wh a t  i s  t h e  o t h e r  a n g l e '  - s e e  , at  p , l 8 .
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- d e f e n c e i  i t  seems t o  me t h a t  i t  must  h a v e  be e n  
a q u e s t i o n o f  f a c t ,  and n o t  o f  I g w,  w h e t h e r  t h e  
p l a i n t i f f  u n d e r t o o k  t h e  empl oy ment  w i t h , a n  
a p p r e c i a t i o n  o f  . t h e  r i s k  v; hi ch a r o s e  on t he  
o c c a s i o n  i n  quqs1: i on f r om t h e  p a r t i c u l a r  n a t u r e  
o f  t h e  wo r k  he had t o  o e r f o r m ,  i f  t h e  e f f e c t  
o f  t h e  j u d g m e n t  ^ e  t h a t  t h e  mere f a c t  t h a t ;  t h e  
p l a i n t i f f  a f t ' e f  he knew t h e  c o n d i t i o n  o f  t h e  
p r e m i s e s  c o n t i n u e d  t o  work and d i d  n o t  q u i t  
h i s  e mp l o y me n t ,  a f f o r d e d  h i s  e mp l o y e r  an ans we r  
t o  t h e ‘ a c t i o n ,  e v e n t h o u g h  a b r e a c h  o f  d u t y  on 
hi s . . pa, r t  was ms^de o u t ,  i  am u n a b l e  t o  c o n c u r
i n t h  e d e c i  s i  o n . 1 6

I t  h a s  bec ome q u i t e  c l e a r  now from what  h a v e  
b e e n  s t u d i e d  a b o v e  t h a t  t h o u g h  i n modern t i m e s  t he  
d e f e n c e  o f  voluntaicy  a s s u m p t i o n  o f  r i s k  i s  n o t  
g e n e r a l l y  a l l o w e d ,  v e t  no u n a mb i g u o u s  l i n e  o f  d e ma r c a ­
t i o n  b e t we e n  . . knowl edge o f  t h e  r i l sk and i t s  a s s u m p t i o n  
h a s  be e n dr awn,  .The l i n e  i n  b e t w e e n  t h e s e  t wo i s  so 
t h i n  t h a t  any f a c t  vrihere p l a i n t i f f  had k n o w l e d g e  o f  
t h e  r i s k  seems t o  i i npl y  t h a t  he v o l u n t a r i l y  i n c u r r e d  
i t *

17 ' -N ■
D. M,  Gordon'  , r e ma r k s  t h a t  i n  every" c a s e ,  t h e r e  

a r e  t wo q u e s t i o n s  t o  be  d e t e r m i n e d  -  how f a r  d o e s  
k n o w l e d g e  o f  d a n g e r  c r e a t e d ’ by  a n o t h e r  b a r  c o m p l a i n t  
by a man who i n j u r e s  h i m s e l f  by h i s  own a c t s ,  and 
how f a r  d o e s  k n o w l e d g e  of, d a n g e r  b a r  c o m p l a i n t  by  a 
man who i s  i n j u r e j  by a n o t h e r ’ s d a n g e r o u s ' a c t s .

He m a i n t a i n s  -(.hat i n  t h e  f i r s t  t y p e  o f  c a s e s t  
t h e ’ d e f e n d a n t  h a s  no n e e d , - t o  i n v o k e  t h e  maxim 
b e c a u s e  h e r e  t h e  i p j u r y  h^s  be e n c a u s e d  by  t h e  a c t  o f  
t h e  p l a i n t i f f  h i m a e J f  and,  t h e r e f o r e ,  he h a s  no 
c l a i m .  In t h e  s e c j h d  c ase, ,  t h e  d e f d n d a n t  c a n n o t  
t a k e  r e c o u r s e  o f  t h e  maxi m f o r  t o  be' v o l e n s  a 
p l a i n t i f f  must  pr o v e  s c i ' e n s , and he can s e l dom be  
s c i e n s  as  t o  an a c t  n o t  y e t  do n e .

Of  c o u r s e ,  i t  CBnpot  b e  c h a l l e n g e d  t h a t  Gordon  
h a s  s u g g e s t e d  at  l @ a s t  a s c i e n t i f i c  way o f ' 1 o'ok'ing 
a t  t h e  p r o b l e m o f  y g l e f l g  and s c i  e n s , b u t  t h e  l o g i c
i s  uns ound as  i t  i s  n o t  ' p r a g m a t i c *  1* He was f o r c e d
t o  c o n c l u d e ,  on t h e  b a s i s  o f  h i s  t he o r y . ,  t h a t  a 
l a r g e  number o f  c a s e s  we r e  d e c i d e d  w r o n g l y  by t h e  
c o u r t s  a f t e r  Smi t h v .  Ba ke r  , 19

T S l  r i 8 9 i y  a T ^  3 2 5 ,  at  pp.  3 6 6 - 3 6 7 ,
l 7 ,  VJrong T u r ns  i n  t h e  Vol  e ns  C a s e s  ( 1 9 4 5 ) ,  6 1  L.<J.R

1 40,  at  p. 1 4 1 .  '  ‘
1 0,  S e e  G l a n v i l l e ’ Wi 1 l i  ams , o.p, c i t , , a t  p , 3 0 7 .  He

m e n t i o n s  as  many as f i  v e ^ l  a c u n a e  i n  G o r d o n ’ s
t h e o r y ,

l 9 .  But  t h e  a u t h o r  t h i n k s  t h a t  most  o f  them, we r e  d e c i d e d
r i g h t l y  and w e r e  i n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e s
o f  j  u s t i c e .



To p o i n t  out  a g r a v e  d e f e c t  i n h i s  t h e o r y  l e t  us  
t a k e  an i l l u s t r a t i o n .  S u p p o s e  a m a s t e r  p r o m i s e s  t o  
r e p a i r  or  f e n c e  a d a n g e r o u s  ma c h i n e  b u t  b r e a k s  h i s  p r o mi s e *  
T he  s e r v a n t ,  wl?o wo^ks  on t h a t  m a c h i n e  i s  i n j u r e d  when 
one  o f  h i s  h a n d s  s l i p s  i n t o  t h e  i n t e r i o r  p o r t i o n  o f  
t h e  m a c h i n e .  He r e ,  a c c o r d i n g  t o  G o r d o n ’ s t h e o r y  t h e  
s e r v a n t ' s  c l a i m  w i l l  be d i s m i s s e d  b e c a u s e  he h i m s e l f  
Was n e g l i g e n t  as he d i d  no t  t a k e  p r o p e r  c a r e  t o  s e e  
t h a t  h i s  ha nd d i d  n o t  s l i p .  But j u s t i c e ,  on t h e  o t h e r  
hand> d e c i d e s  t h e  c a s e  i n  f a v o u r  o f  t h e  w o r k m a n , 2 0  
T h i s  i s  how G o r d o n ' s  t h e o r y  l a c k s  p r a c t i c a l i t y  and 
so h i s  s u g g e s t i o n s  c a n n o t  f orm a s o l i d  b a S e  on wh i c h  
t h e  f u t u r e  d e c i s i o n s  on t h e  s u b j e c t  c o u l d  r e s t , 2 1

Our e n t i r e  d i s c u s s i o n ,  t h e t e f o r e ,  f o r c e s  us  t o  
c o n c l u d e  t h a t  E n g l i s h  lav;  has no s t r o n g  f o u n d a t i o n  on 
w h i c h  t h e  d e f e n c e  o f  v o l u n t a r y  a s s u m p t i o n  o f  r i s k  
i n  m a s t e r - s e r v a n t  c a s e s  c a n be  b a s e d .  T h i s  i s  one o f  
t h e  pr i me  r e a s o n s  why t h e r e  i s  no c l e a r  d i s t i n c t i o n  
b e t w e e n  f enowl edge o f  t h e  r i s k  and i t s  a s s u m p t i o n *  The  
ques t f i on i s  s t i l l  open and e v e r y  j u d g e  i n E n g l a n d  
d e c i d e s  a p a r t i c u l a r  c a s e  on i t s  own m e r i t s  and 
a c c o r d i n g  t o  t h e  b e s t  o f  h i s  j u s g m e n t ,  And,  t h e s e  
c o n s i d e r a t i o n s  h a v e  f o r c e d  t h e  E n g l i s h  j u d g e s  t o  
r e s t r i c t  t h e  d e f e n c e  i n  t h e  modern t i m e s  and t o d a y  
t h i s  d e f e n c e  i s  a l l o w e d  o n l y  i n  e x t r e m e  c a s e s .

On t h e  o t h e r  hahd*  t h e  p o s i t i o n  ; of  t h e  a p p l i c a ­
b i l i t y  o f  t h e  maxi m i n A me r i c a  i s  e n t i r e l y  on t h e  
o p p o s i t e  s i d e  as  a g a i n s t  t h e  E n g l i s h  p o s i t i o n ;  The  
mere r e l a t i o n  o f  m a s t e r  and s e r v a h t  c an n e v e r  i m p l y  
an o b l i g a t i o n  on t h e  p a r t  o f  t h e  m a s t e r  t o  t a k e  mere  
c a r e  o f  t h e  s e r v a n t  t h a n  :he may r e a s o n a b l y  be e x p e c t e d  
t o  do o f  h i m s e l f I ; I Hei  h o we v e r *  i s  bound ,t o  p r o v i d e  
f o r  t h e  S a f e t y  o f  h i s  s e r v a n t  in-  t  he c o u r s e  o f  h i s  
e mpl o y me n t  t o  t h e  b e s t  o f  h i s  j u d g m e n t ,  i n f o r m a t i o n  
and b e l i e f ,  A s e r v a n t  h a s  a l w a y s  the,  o p t i o n  t o,  
r e f u s e  any s e r v i c e  i n  w h i c h  he r e , a s o n a b l y  e x p e c t s  
i n j u r y  t o  h i m s e l f .

The t h e o r y  upon w h i c h  t h e  s e r v a n t  i s  d e b a r r e d  ; 
f r om r e c o v e r y  i f  he c o n t i n u e s  t o  wor k w i t h  k n o w l e d g e  
o f  t h e  r i s k  i s  t h a t ,  he  ̂ b e i n g  f r e e  t o  r e ma i n  or l e a v e ,  
h i s  r e l a t i o n ,  t o  t h e  m a s t e r  i s  p u r e l y  v o l u n t  a r y ,.  an d , .
t h e r e f o r e ,  one i n  wh i c h  t h e r e  i s  no l e g a l  c o m p u l s o n .
The m a s t e r  i s ,  t h e r e f o r e ,  f r e e  t o  a t t a c h ,  any  
c o n d i . t i o n s  he p l e a s e s .

S o ,  t h e  p o s i t i o n  i n  l Aweri ca i s  j . u s t  t h e . r e v e r . s e  and 
t h e  m a s t e r  c an a l w a y s  t a k e  t h e  h e l p  o f  v o l e n t i  n on . 
f i t  i n j u r i a  e x c e p t  i n  i ext reme c a s e s .

Many C a s e s  o f  such t y p e  h a v e  be e n d e c i d e d  i n
f a v o u r  o f  t h e  wo r k  i n E n g l a n d ,

2 l i  For  an e x h a u s t i v e  d i s c u s s i o n  on A me r i c a  l aw on
t h e  s u b j e c t  s e e  B o h l e n *  S t u d i e s  i n  t h e  Law o f
T o r t s ,  C h . V I I I .

«  l l
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T h i s  b r i n g s  us  t o  d e c i d e  as  t o  w h i c h  o f  t h e  
a b o v e  v i e w s  i s  s u i t a b l e  t o  o u t  c o u n t r y  wh i c h  h a s  an 
e n t i r e l y  d i f f e r e n t  s o c i a l  s t r u c t u r e .  Or,  i s  i t  
e s s e n t i a l  t h a t  we s h o u l d  d e c i d e  t h e  pr ob l e m I n t h e  
l i g h t  o f  some new a p p r o a c h  k e e p i n g  w e l l  i n  mi nd t h a t  
o u r s  i s  a c o u n t r y  whos e  c u l t u r a l  and s o c i a l  v a l u e s  
d i f f e r  f r o m t h o s e  o f  We s t e r n c o u n t r i e s  t o  a v e r y  
l a r g e  e x t e n t ?

Considering first the relevancy of the English 
law in relation to the much different social pattern 
of ours» it can be said that English law in this 
regard is of not much help* Why should we pursue a 
particular doctrine of England when we ourfeelves 
are riot certain about its,Validity under Indian condi- 
t lons? T h e r e  is no use giving extra-ordinary arbitrary 
powers to the j u dges to decide till what time a 
particular state of mind is knowledge and when does 
it become assumption. Every coutt will specify its 
own views, and in such a big country like oursr 
much unbertainty about law in any sphere will unnecess­
arily shake public opinion.

Comi ng n e x t  t o  e x a mi n e  t h e  s u i t a b i l i t y  o f  t h e  
A m e r i c a n ! l a w  on t h i s  p o i n t ,  i n a much d i f f e r e n t  s o c i a l  
p a t t e r n  l i k e  o u r s ,  i t  c an b e  c o n c l u d e d  w i t h o u t  much 
d i f f i c u l t y  t h a t  i t  i s  n o t  a t  a l l  f a v o u r a b l e  i n  our  
s t a t e  o f  . a f f a i r s ,  I n d i a  is.  a poor c o u n t r y  w i t h  t h e  
b u r n i n g  pr obl e m o f  u n e mp l o y me n t .  Once a p e r s o n  g e t s  
i n t o  any s e r v i c e ^ ,  h e  d o e s  s t i c k  t o  i t  u n t i l  someday  
he l u c k i l y  g e t s  a b e t t e r  O f f e r  f rom s omewhe r e  e l s e .  
T h e r e f o r e ,  h e ’ i  s ' p r e p a r e d  t o  t a k e  q u i t e  a h e a v y  
amount  o f  r i s k  e v e n t o  k e e p  h i s  f a m i l y  g o i n g .  He i s  
n o t  i n  a p o s i t i o n  t o  do what  h i s  c o u n t e r p a r t  i n Ame r i c a  
d o e s ,  n a m e l y ,  as soon as  some r i s k  i s  a p p a r e n t  he  
t h r o w s  away t h e  e mpl o y me n t  and j o i n s  a n o t h e r .  Such  
i s  not  t h e  c a s e  i n o u r  c o u n t r y  b e c a u s e  n e i t h e r  t h e r e  
i s  i n n u m e r a b l e  number o f  c h a n c e s  o f  e mp l o y me n t  h e r e ,  
n o r  i s  t h e r e  any o p p o r t u n i t y  f o r  t a k i n g  c h a n c e  In  
t h i s  r e g a r d  b e c a u s e  o f  poor e c o n o mi c  c o n d i t i o n s .  In  

' A m e r i c a  s u p p o s i n g  , e v e n t h a t  a p e r s o n l e a v e s  one o f  
h i s  e mp l o y me n t s  and has  t o  w a i t  f o r  a mont h t o  g e t  
a n o t h e r  ( wh i c h  e v e n t u a l i t y  i s  t,oo, remot  e ) , y e t  he  
can m a i n t a i n  h i m s e l f  ahyhow ajS:,* ^ e  i s  n o t  i n such an 
e c o n o mi c  d i s t r e s s  a s  t o  be u n a b l e  t o  i n a i n t a i n  h i s  
f a m i l y  f o r  such a s h o r t  t i m e .  On t l v e ' o t h e r  h a n d ,  
can t h i s  ha ppe n i n I n d i a  wh e r e  an o r d i n a r y  pe r s o n  i s  
a l w a y s  t h i n k i n g  a b o u t  s t i c k i n g  t o  h i s  j o b  a t  any c o s t  
b e c a u s e  o f  d e r t h  o f  new e mp l o y me n t ?
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A l l  t h e s e . con s l d e r a t i o n s  f o r c e  us t o  a d o p t  o n l y  
one a l t e r n a t i v e  -  t o  s e a r c h  some new dievice;'  which" i s  
s u i t a b l e  and p r a c t i c a b l e  a c c o r d i n g  t o  norm^ and v a l u e s  
o f  Our s o c i e t y ,

A h e l p  i n t h i s  d i r e c t i o n  c o u l d  h a v e  be e n t aket i  
f rom t h e  f o l l o w i n g  r e ma r k s  o f  Lord Wat son o b s e r v e d  
i n  Smi t h v* Ba-ker ;

In i t s  a p p l i c a t i o n  t h e  q u e s t i o n s  b e t w e e n  t h e  
e mp l o y e r  and t h e  empi  e y e d  * : t h e  ragxim a s  now 
u s e d  g e n e r a l l y  i m p o r t s  t h a t  the^ workmen had  
e i t h e r  e x p r e s s l y  or by i m p l i c a t i o n  a g r e e d  t o  
t a k e  upon h i m s e l f  t h e  r i s k s  a t t e n d a n t  upon t h e  
p a r t i c u l a r  work w h i c h  he h a s  e n g a g e d  t o  pe r f o r m*  
and f rom wh i c h he s u f f e r e d  i n j u r y *  The q u e s t i o n  
w h i c h  ha s  mos t  f r e q u e n t l y  t o  be  c o n s T d e r e d  i s  
n o t  w h e t h e r he v o l u n t a r i l y  a n d ^ r a s h l y  e x p o s e d  
h i m s e l f  t o  i n . i u r y ,  b u t  w h e t h e r  he a g r e e d  t h a t T  
T f  i n j u r y  s h o u l d  b e f a l l  hi m,  t he., r i  sk was t o  
be h i s i a n d  n o t  h i s  m a s t e r ’ s . 2^

But  a g a i n  t h e  c o n t r o v e r s y  s t a r t s  as t o  ’ when*  t h e  
c o u r t s  w i l l  i n f e r  an a g r e e me n t  b e t w e e n  t h e  m a s t e r  and 
s e r v a n t  e x e m p t i n g  t h e  m a s t e r  f rom l i a b i l i t y .  T h i s  
a g a i n  w i l l  mean a r b i t r a r y  d i s c r e t i o n ,

A d i f f e r e n t  f o u n . d a t i o n  can b e  l a i d  in t h e  l i g h t  
o f  t h e  f o l l o w i n g  t wo s u g g e s t i o n s :

F i r s t l y ,  u n t i l  a. p r e s u m p t i v e  t o r t  h a s  b e e n  c o m m i t t e d ,  
t h e r e  i s no q u e s t i o n  o f  v o l  en s ; a t  a l l .  T h i s  means t h a t  
f i r s t ,  a c a s e  a g a i n s t  t h e  d e f e n d a n t  must  b e  made and 
o n l y  t h e n  h e  s h o u l d  be c a l l e d  upon t o  d e f e n d  h i m s e l f  
( i n  our c a s e ,  o n l y  w i t h  t h e  h e l p  p .f t h e ,  p l e a ,  o f  v o l e n t i  
non f i t  i n j u r i a ) .  T h i s  may h e l p  t o  b r i d g e  t h e  g"ap 
b e t w e e n  k n o w l e d g e  and a s s u m p t i o n .

S e c o n d l y ,  t h e r e  i  s no d i v e r g e n c e  o f  o p i n i o n  aS 
t o  t h e  f a c t  t h a t  wh e r e  t h e  p l a i n t i f f  d e f i n i t e l y  w i s h e d  
or o t h e r w i s e  g a v e  h i s  f u l l  a s s e n t  t o  t h e  e f f e c t  t h a t  
wo u l d  o t h e r w i s e  be a t o r t  t o  hi m,  t h e  maxim c l e a r l y ,  
c ome s  i n t o  p l a y .  B u t  t h e  mere f a c t  t h a t  t h e  p l a i n t i f f  
knows t h a t  t h e  d e f e n d a n t  i n t e n d s  t o do t h e  act,  t h a t  
amount s  t o  a t o r t  i s  n o t  i n l aw c o n s e n t  t o  t h e  a c t ,  
t h o u g h  t h e  p l a i n t i f f  h a s  f a i , l e d  t o  t a k e  nec; es_Sary; 
s t e p s  t o  k e e p  h i m s e l f  o u t ’ o f  t h e  d a n g e r .

2 2 .  ( I 8 9 l )  A . C . 3 2 5 ,  a t  p , 3 5 5 ;  u n d e r l i n e d  a d d e d  by
t h e  a u t h o r .
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But these propositions also do not fare better 
in our social set u p  and we shall consider now the 
remaining possibility that the v o l e n s maxim in 
master-setvant cases should be totally done away with.

T h i s  i s  a c o n c l u s i o n  whi c h i s  i n l i n e  w i t h  t h e  
p r i n c i p l e s  o f  j u s t i c e ,  e q u i t y ,  and g ood c o n s c i e n c e .
We h a v e  a l r e a d y  d i s c u s s e d  a t  l e n g t h  t h a t  t h e  d e f e n c e  
o f  v o l u n t a r y  a s s u m p t i o n  o f  r i s k  i n m a s t e r - s e r v a n t  
g i v e s  r i s e  t o  many i n t r i c a t e  p r o b l e ms  t h e  s o l u t i o n s  
o f  whi c h do no t  l i e  i n l e g a l  and s o c i a l  v a l u e - j  udgment  s 
b u t  wh i c h  a r e  d e c i d e d  i n  a c c o r d a n c e  w i t h  t h e  i n d i v i ­
d u a l  a b i l i t y  o f  t h e  j u d g e s .  T h i s  i s  p r o p e r ,  t h e r e f o r e ,  
t h a t  t o  do away e n t i r e l y  w i t h  t h e s e  l a c u n a e  i n  l a w ,  
t h e  d e f e n c e  o f  v o l e n t i  non f i t  i n j u r i a  s h o u l d  n e v e r  
b e  a l l o w e d  i n c n s e s  b e t w e e n  e mp l o y e r  and e mp l o y e e  
and i n c o u r s e  o f  t i m e ,  i t  w i l l  h a v e  t h e  same f a t e  
a u t o m a t i c a l l y  as t h e  ’ R u l e  o f  L a s t  O p p o r t u n i t y *  i n  
c o n t r i b u t o r y  n e g l i g e n c e  c a s e s . 23

V'Jhat s h o u l d  b e  t h e  r emedy t h e n j  i f  t h i s  d e f e n c e  
i s  t o t a l l y ,  d i s c a r d e d ?  A’ v e r y  g ood r e p l a c e m e n t  can  
e a s i l y  b e  f o u nd unde r  t h e  l a w o f  h e g i i g e n c e *  The  
a r e a  o f  t h e  t o r t  o f  n e g l l g e n b d  i s  q b i t e  l a r g e  and 
suc h c a s e s  j u s t i f y  t h e ms f e l v e s  t o  be d e c i d e d  a c c o r d i n g  
t o  t h a t  l aw b e c a u s e  t h e  mai n c o n s i d e r a t i o n  i n  such  
C a s e s  i s  t h e  n e g l i g e n c e  o f  t h e  m a s t e r i  Why s h o u l d  
t h e r e  be t h e n  ally d i f f e r e n c e  i n  t h e  p r i n c i p l e s  o f  l aw  
t o  c a s e s  w h i c h  a r e  a l i k e ?  Such c a s e s  s h o u l d *  
t h e r e f o r e t  be  d e c i d e d  on t h e  s e t t l e d  p r i n c i p l e s  o f  
l a w  o f  n e g l i g e n c e  a n d , - w h e n e v e r  t h e r e  i s  n e g l i g e n c e  
on t h e  p a r t  o f  t h e  e m p l o y e r  as  a r e s u l t  o f  wh i c h  t h e  
e m p l o y e e  s u f f e r s  an i nj ur y ^,  ma s t e r ,  s h o u l d  a l w a y s  bo , 
a n s w e r a b l e .  I f ,  on t h e  o t h e r  h a n d ’, t h e  m a s t e r ’ s \ 
d u t y  t o w a r d s  h i s  s e r v a n t  i s  s t a t u t o r i l y  p r o v i d e d ' ,  
t h e n  t h e  c a s e  s h o u l d  be d e c i d e d '  i n  a c c o r d a n c e  w i t h  
t h e  l a w i n  t h a t  f i e l d .

A g a i n ,  i n  s i t u a t i o n s  whpr e  m a s t e r  and s e r v a n t  
b o t h  a r e  n e g l i g e n t ,  i t  i s  e a s y  t o  d e c i d e  t h e  c a s e  on 
t h e  p r i n c i p l e  o f  c o n t r i b u t o r y  n e g l i g e n c e  and damages  
s h o u l d  be  a p p c u t i o n e d  k e e p i n g  i n  mi nd t h e  e x t e n t  of  
t h e i r  n e g l i g e n c e . 2 4

2 3 ,  R u l e  o f  L a s t  O p p o r t t i n i t y  i s  no more a v a l i d  
p r i n c i p l e  f o r  d e t e r m i n i n g  l i a b i l i t y  o f  a pe r s on  
f o r  n e g l i g e n c e ,  .

2 4 ,  In t h e  a b o v e - d i s c u s s e d  . c as e  o f  S . I .  I n d u s t r i a l s v .  
A1 a m e l u , t h e r e f o r e ,  t h e  p r o p e r  c o u r s e  s h o u l d  h a v e  
be e n a p p o r t i o n m e n t  o f  da ma g e s  a c c o r d i n g  t o  t h e i r  
d e g r e e  o f  n e g l i g e n c e .
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T h i s  t y p e  o f  a p p r o a c h  d o e s  n o t  n e e d  t o  draw  
t h e  much t a l k e d - a b o u t  l i n e  o f  d e m a r c a t i o n  b e t w e e n  
k n o w l e d g e  and a s s u m p t i o n  a nd ,  t h e r e b y  a g r e a t  c o n ­
f u s i o n  i n  t h e  l a w i s  r e m o v e d .

T h e s e  s u g g e s t i o n s  h a v e  b e e n  put  f o r w a r d  o n l y  
w i t h  a p u r p o s e  t h a t  t h e y  s h a l l  b e  o f  some h e l p  a t  
l e a s t  t o  t h e  p e r s o n s  c o n c e r n e d  w i t h  l a w  and a d m i n i s ­
t r a t i o n  o f  j u s t i c e ,  and t h e  a u t h o r  w i l l  t h i n k  h i m s e l f  
s u c c e s s f u l  i n » h i s  t a s k  i f  t h e y  b r i n g  out  at  l e a s t  
s o m e t h i n g  out  o f  t h e  s u g g e s t i o n :  "?Vit an end t o  t h e  

d e f s n e e  o f  v o l u n t a r y  a s s u m p t i o n  o f  r 5 s k  i n  m a s t o r -  
s e r v a n t  c a s e s ,  and s u b s t i t u t e  i t  by a much d e v e l o p e d  
l a w  o f  n e g l i g e n e o " ,




