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Irj the so c ia l  prd'cess, o f  any country of, this, 
complicated 'and cprnpfetitive world, consisting o f  
various interwoven, processesj o f  in teractions  
involving individuals  and grog 's  moving with fast 
speed toward's'materialism, i ’t ' i s  but inev itable  
that individuals and., groups haVe'strong natural^ 
in s t in c t  t 6 maximise th e ir  material values, pre-. 
ferably  power and .wealth. With these two ' values 
they aan ea s ily  i*eshape-and' maximise th e ir  .other 
values lik^  Wkill.,_ r^ctit.udG - wel:  ̂ being, a f fe c t io n ,  
respect and-..'ehl’ightenment, Therefore, the' p a rt ic ip a 
nts in  any process o f  in tera ction , using a l l  th e ir  
resources constantly-apply various permissible- 
as w ell as-non pe'irtaissible' s trateg ies  to  achieve 
these goal values,'.This gives r ise  to  clashesrof 
in te re s ts  and n ecess ita tes  p rescr ip t ion , invocation 
and application  o f ' law t o  perform the functions 
o f  s o c ia l  .engineering. So long- £ts the d is tr ib u tion  
and sharing, o f  power a'nd, wealth amongst the members 
o f  the community is 'eq u ita b te ,■based on a policy,rfior 
promoting the mutually■ agreed public  order o f  human; 
d ig n ity , thS va r iou s ‘p rocesses ' o f  in teraction  .nre , 
well balanced and . lead to maximum o f  creativity.-and- 
abundan^e Of productiohj which,must again be equit
ably d istr ibu ted  and shared. Otherwise, the very 
equilibrium o f  the. c y c l i c a l  process; v ;il l  be d is 
turbed, thereby a f fe c t in g  adversely the'- c re a t iv ity  
and production /

One o f  the important factors  x̂ hfch hampers the 
c re a t iv ity  and production in  a community i s  the 
violence or in;JU-^.-Cif any sort by an ind ividual or 
a group against the other. A l l  v iolences whether 
economic, physical 'emotional or In te l le c tu a l  are 
bad. They-lead ' to' c;hains o f  c o n f l ic t  s and retard the 
progress o f  the whole community.

Lecturer, Law School, Ban^i?as Hind U niversity,
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The ultimate ob ject  o f  the law o f  to r ts  i s  to  
prevent imbalances in terest  caused by the commiss
ion o f  the^e violences and create circumstances 
conducive to  maxitadtn o t  c re a t iv ity  and abundance 
o f  production. The law o f  t o r t s ,  with a view to  
maintain and promote public  order by'human dignity^ 
declares certa in  types o f  conduct o f  human beings 
which hurt others as c iv i^  wrongs and compels 
the wrong doers to  pay-damages tc the persons so 
in jured . The immediate p o licy  involved here i s  to 
protect exclusive and inclu sive  in terests  o f  
individuals and the community resp ectiv e ly . It  is  
only in  the furtherence o f  th is  p c l icy  that the 
community has prescribed the law o f  torts* Though 
the law o f  to rts  in India i s  very rarely resorted 
to  by the members o f  the community, i t s .  e f f ic a c y  
cannot be doubted.

The s p e c i f ic  to r ts  are nothing but i l lu s t r a 
tions o f  various ki^ds o f -v io le n c e ,  e . g , ,  physical 
v io len ce , such as assault battery and fa lse  imprison
ment: economic v io lence , such as trespass to  land 
and trespass to  goods and emotional v io len ce , such 
as enticement, adultry and defamation. Now i t  may be 
usefu l to see whether gherao somes under any o f  
these v iolence or  not, "Gherao", according to 
C hief Justice  Sinha o f  the Calcutta High Court, " i s  
the p h ysic ia l blockade 'ta rg e t ' may.be a place o f  
a person, usually the managerial or supervisory s t a f f  . 
o f  an indu stria l establishm ent."!

Gherao as a strategy, though o f  recent 
o r ig in , was evolved f i r s t  by in du str ia l workmen 
and applied by them against th e ir  employees to  
press their  demands, i t s  use spread l ik e  an in 
fe c t iou s  disease in nature, and to day i t  has 
become to  most favourite  weapon in the hands o f  
d if fe re n t  groups o f  the community to  achieve 
various o b je c t iv e s -  I t  i s  s ign ifican t that, without 
rea liz in g  i t s  lega l im plicationsy i t  has been resor
ted to  as an instrument o f  coercion  not only by 
labour c la ss  but also by in te lig e n t ia  c la ss ,  l ik e  
students and teachers even withou-f'- taking in to  
consideration i t s  general repercussions upon the 
progress o f  the community. And i t  i s  alarming that 
i t  has been, to  a certa in  extent, to le ra ted , per
mitted and incited  a lso  by one o f  the State Government s. 2.

1. J.nv Engineering Works Lt/3. v. State o f  West Bengal- 
72 C.W.N. 441, 457.

2 . See c ircu la rs  No.513, P .C ., dated 28th March 1 ^ 7  
and P .914. P.S. dated 12th June 1967 o f  the Joint 
Secy, in the Horae and P o l i t i c a l  Department o f  
State o f  West Bengal.
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I t  reached I t s  climax when the judges o f  the 
Calcutta Hi^h Court, while hearing arguments, in 
a case' regarding le g a l i ty „o r  otherwise o f  gherao, 
were themselves gheraoed.*^ I t  challenged the very 
basis  o f  the con st itu t ion a l government, and.,the 
rule o f  law in the country. I t  i s  however, praisew 
worthy o f  the;judges o f  the Calcutta High Court 
that maintaining' t|ie high trad itions  o f  ju d ic ia rv  
in Ihdia, they came out o f  the s ituation  very • 
bold ly  and g ra ce fu lly . '

■ During the la s t  two or three years gherao,has 
never remained constant e ith er  in i t s  form or ' 
content. While tracing the o r ig in  o f  the word gherao 
and explaining i t s  meaning Sinha, C .J .,  o f  the Cal
cutta High Court observed:

’’ The o r ig in  o f 't h e  word ’’ gherao” is  not easy 
to  ascerta in . As- I have already nentloned., the 
word" o,Gcurs in. three Bengali d ic t io n a r ie s .  In 
the Dictionary compiled by Jnanedra Mohan Das,
'the word "gherao” i s  stated to  have been derived 
'fToin the Hind word ’’ gherao" and means ’’ covered 
or e n c ir c le d " . , I t  i s  a lso  mentioned that the 
word "gher" ,iS 'derived  from the sanskrit word- 
-’'gh ri ’i which a lso  means “ to cover or to en
c i r c l e ” '. -The word, "gherao" in th is  sense has also 
•been,mentioned in the "Chalantika" and in  the 
.’’ Biswakosh" ,. In,'the Sanskrit -* English Dictionary 
•by '.pr.,, Monier Williams, Boden'-Prcfessor o f  Sans
k r i t - in  the University o f  Oxford, the sanskrit 
wal'd , "gher’’ {gharayati -  Yitarc)' means ” to  cover"
In Wilsons' Glossany o f  Legal Terms,’’ gher" or 
"gherao" or "gherana"' are Persaip. words which 
me.an surround, e n c ir c le ,  fenco, or to bind 
a 'h e d g e , ' In Richardsons Persian -  Arabic 
D ictionary, we come across the Persian word 
"gherra" x^hich means "confinement, n o t ' f r e e " .  
Having heard a l l  the matters before, us, , wg have 
come to the conclusion that the word ’’’gherao" 
may mean one o f  two things; Primarily,^ i t  means ah 
"encirclem ent", in the sense o f  blockatie. I t - 
may, be a complete encirclement or a pai’t i a l  
encirclement, intended, to blockade the egrees 
and ingress from.and to  a particu lar  o f f i c e , .

3 . See, Jay-Engineering Works Limited v . ■S ta te ,o f  
Bengal, 72 C -.V f.N .441. • '
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workshop, factory  or even res ioence. The 
second kind o f  gherao i s  an encirclement in  
depth, that i s  to say a v ir tu a l occupation 
o f  the target to be "gheraoed” (an expression 
a lso  in  c ircu la t ion  by new) resu lting  in the 
prevention o f  ingress by the management o f  
i t s  s ta f f , " 4

Thus i t  i s  obvious that gherao may be e ith er  in 
the form c f  t o ta l  or p a rt ia l  encirclement or in  
the form o f  encirclement in depth. But these are 
the two ejctreme cases. In between these two forms i t  
may take a number o f  shades or nuances. For example, 
i t  may be an encirclement o f  the person to  be gher» 
aoed by men surrounding him or i t  may be by locking 
him up in  a room.

•Now coming t6';the contents o f  gherao i t  may be 
mentioned that, as i t s  immediate o b je c t iv e  i s  to 
prevent egress from or ingress to a p lace , i t  i s  
invariab ly  accompanied .either by wrongful restra int, 

-or by wrongful confinentent, More often  than not' i t  ijs 
a lso  accom-panied by assau lt, trespass, m isch ie f to 
person and property, unlawful assembly and various 
other cruel and ihhuman acts  and. o ffences  l ik e  con
finement in  a small space without l ig h ts  or fans, 
and fo r  long periods without food or communication 
with the outside world, beating, humilation, abusive 
and threatening slogans and sometimes not allowing 
even to  answer the c a l ls  o f  natute. Thes,e are merely 
i l lu s t r a t iv e  and not exhaustive.

Since a l l  the ingredients of gherao have not 
stablized so- fa r , the discussion may proceed on the 
common denominator which comes to encirclement of 
a place like o ffic e , workshop, facte rj .̂ residence or 
even an open public place, v;here over t;he person 
.'to be gheraoed may be found, with the immediate 
objective to prevent egress or ingress of the person 
to be gheraoed from or to that place. Thus, even in 
i t s  barest form gherao infringes the rights o f a 
citizen  to his personal lib erty  and to move freely  
^herever he may lik e , at le a s t , throughout the terr
itory of India. These are not merely ordinary rights 
of citizen but are indeed sacrosanct, for the 
Constitution declares them to be fundamental rights

4 , Jay Engineering Works Limited ,v. State o f  West 
Bengal, 72 C.W.N. 441, 448,
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and p ro te c ts  ,them'’even against the' State.® Gherao 
v io la tes^ th ese  fundamental r ights  and i s ,  t h u s , - 
unconstiiutional*  I t  i s  a common' b e l i e f  that pra
c t i c a l l y  the, c o n s t itu t io n a l  remedy fo r  the v io la 
t io n  o f  ftindament'al r igh ts  guaranteed' by Ai*ticle 32 
o f  the Coij^sfitu'tion i s  not ava ilab le  against- in d iv i 
duals. But th@ th e o r e t ic a l  p o s s ib i l i t y  o f  such a 
remedy being- ''available cannot be ruled cut" and i f  
gherao i s  Supported by state  ‘governments, as i t  
happened to  some'extent in West Bengal,, a, s itu a tion  
may a r ise  ’whe're,-- the^ Supreme’' Court,'may hot' h es ita te  
to  issu e  orders or d ire c t io n s  under A r t i c le  32 even 
against private  .ind iv idua ls  organising gherao, S'o, 
fa r  as the extraordinary ■ remedy under A r t i c le  ;226 o f  
the Constituti-on is  concerned, the le a s t  doubt, i f  
any, regarding i t s  a v a i la b i l i ty - l ia s  been removed by the 
Calcutta High C o u r t s 'd e c i s io n  ..in Jam Engineering Wofks 

j t a t e  o f  West- Berigal*  ̂ Thus, persons responsib le  _for 
gherao are ' an-swerable to the High Courts and may be made 
answerable to the Supreme Court as w e ll .  However, i t  
may be mentioned here that howsoever pious or laudable 
o b je c t iv e  the persons organising .gherao might .have, 
they have no ju s t i f i c a t io n  e ith er  under saving. cla,use.s- 
o f  various A r t ic le s  o f  the C onstitution  describ ing  
fundam ental'rights or under,any?other la w 'o f - th e  land 
to  resor t  t o  such a strategy .

Besides gherao being u n con stitu tion a l, in most 
o f  the cases i t  amounts e ith er  to  trespass to  the 
person or trespass to  land or to  both . I t  i s  obvious 
that a person who i s  gheraoed i s  subjected to  tremen
dous physica l and mental to r tu re . In other words a 
p h y sica l and emotional v io len ce  i s  committed against 
him* S im ilarly  when gherao amounts to  encirclement 
in dpeth, an economic v io len ce  i s  a lso  committed against 
him* According to  P ro fessor  Street " ( r )  he p rotect ion  
o f  the person from physica l harm and r e s t r i c t i o n  
on freedom o f  movement, and the p ro tect ion  o f  in teres ts  
in tan gib le  property , e s p e c ia l ly  the r igh t to  non
in ter feren ce  with land and ch a tt ie s ,  are the most 
important concerns o f  law o f  torts*  ' Gherao as such 
i s  nothing but a r e s t r i c t io n  on freedom o f  movement 
and an in ter fereh ce  with in te re s ts  in tan gib le  property . 
Therefore,, i t  doubtlessly amounts to  t o r t .  Now coming 
t o 't h e  s p e c i f i c  t o r t s  to  which gherao may amount there 
appears no d if fe re n ce  between a gheraib in  the form o f

5* C onstitution  o f  India , A r t ic le s  19 and 21.
6 . 72 ’ C.W.N. 441,
7, Harry S treet, The Law o f  Torts , 6,
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complete encirclement Intended by defendants to 
blockade the agrees o f  the p la i n t i f f  fEom an o f f i c e ,  
workshopy factory or residence and fa ls e ,  imprison
ment which means "an act o f  defendant which d ir e c t ly  . 
and in tention a lly  causes the. confinement o f  tjie g la in - 
t i f f  within an area delim ited by the ^ d e f e n d a n t .
What i s  necessary to  constitute  a tort  o f  fa lse  
imprisonment is  an in f l i c t i o n  o f  t o ta l  or complete 
bod ily  restra int not expressly or impliedly authorised 
by law,^- So far  as to ta l  restra in t o f  body i s  con
cerned i t  i s  present in most o f  the gherao cases.
The question whether persons causing gherao have 
any express or emplied authority o f  law may be con
sidered s l i t t l e  la te r  a fte r  discussing the re la 
tionship  between gherao and trespass to land.

Trespass to  land has been defined as " ( i ) in t e n -  
t io n a l ly  or negligently  entering or remaining on  ̂
or direciily  cr^^sing any physical matter to  come into 
contact with, jjizid in the possession o f  a n o t h e r  
B rie f ly  rpRakiiife. i t  i s  an un ju stifiab le  interference 
with the -possession o f  India,.^-*- In gherao amounting 
to encirf.Lenent in depth o f  a p lace , there i s  no doubt, 
an element o f  interference with the land. E ncircle 
ment in c-j>eth cannot be constituted unless people enter 
and remain on l?ind. The other elements to. be sa t is f ied  
are to estab lish  that the land interfered  with i s  in 
the possession o f  person gheraoed and that the entering 
or remair'lng on or interference with the land i s  un- 
ju s t i f ia ’^le. The most common cases o f  gherao are those o f  
managemei-t by i t s  workmen. In these cases i t  i s  the 
person■gheraoed who is in  lawful possession o f  the land 
interfered  with, because a gherao o f  an employer by 
h is  workiisn generally takes place e ither in a factory 
o f f i c e ,  \/3rkshop or in h is  residence and a l l  these 
p laces a.-’ e deemed to  be in the lawful possession o f  the 
employer- find not in the possession o f  h is  v/orkmen.I^ 
who are i-<ere h is  l i c e n c e s , !^  having right to enter 
such pla':*.es fo r  the purposes o f  th e ir  employment.

So Jar as the question o f  lawful j i js t i f ic a t io n  
to . in te r fe r e  e ither with.person or property, or o f  
Immunity for  such in terferen ces, which amount o 
gherao., i s  concerned there i s  hardly any provision  o f  law 
which may even remotely be considered relevant to  the

8 . at 23,
9 . Winfield on Torts, 165,See a lso , S.Rama Swamy Iyer , 

The Law o f  Torts, 44^ .
10. Harry S treet, The Law-of Torts, 62.
11. Winfield on Torts, 358,
12. Winfield on Torts, 363.
13. Harry Street, The Law Of Torts, 67,
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t o p i c .  The immunity conferrisd by Trade Unions A ct,
1926., which provides th at,

"No su it  or other le g a l  proceeding shall 
be madintainable in  any c i v i l  court against 
any reg is te red  Trade Union, or  any o f f i c e r  
o f  member th e r e o f  in  respect o f  any act done 
in  contemplation or further ance o f  a trade 
dispute to which a member o f  the Trade 
Union i s  a party on the ground only that such 
a ct  induces some other person to  break a 
contract o f  employment, or that i t  i s  an 
in terference , with the trade, business or

.employment o f  some other per.son or with the 
right o f  some other person t o  d ispose o f  
h is  ca p ita l  or o f  h is  labour as he w i l l s ' ’ !'^

i s  'not app licab le  to  the gherao ca se s 'a t  a l l ,  EVen 
i f  i t  be accepted that gherao o f  employers by .their 
worl^en amounts to  a c t s  in contemplation .or; further
a n c e 'o f  a trade d ispute , i t  cannot be maintained^..^y 
any s tre tch  o f  imagination that eieement^.^pf'” ’g ;b ^ ^  
are confined only to  , inducing 
a contract o f  employm.en.t',-•cjfi’ '^c\lf]terferehce 
the trade , busin'6’'ss or'employment o;f 'some person ,\' 
jD„r, to  in ter feren ce  with the right o f  some person 
to d ispose o f  h is ca p ita l  or o-f h is  labour as he 
w i l l s ,

As-already pointed out e a r l ie r ,  ghe-rao amounts 
to infringement o f  fundamental r ights o f  c i t i z e n  to 
move f r e e ly  thrcughcut th e . t e r r i to r y  o f  India . There
fo r e ,  even i f  there b e a n y  law providing j u s i t i f i c a -  
t ion  fo r  gherac that layr, being v ic la t iy e  o f  funda
mental r ig h ts ,  would be n u ll  and void except where 
i t  p rescr ibes  only reasonable r e s t r i c t i o n  in  the 
in te re s ts  o f  general p u b lic  or fo r  th e 'p ro te c t io n  
o f  the in te r e s ts  o f  any.scheduled T r ib e .15 I t  may 
be relevant to  see whether, on p o l icy  considera
t io n s ,  gherao can amount to  reasonable r e s t r ic t io n s  
in the. in te re s ts - .o f  general^-public. In an opinion 
survey .of cnehandred' f i f t y 'p e r s o n s , comKsrising 
twenty f iv e  each from ed u ca t ion ists , lax^yers, 
O’ou rn a lis ts ,  Membe..rs c3f the Parliament, .emplo.^^ers' 
and trade u n ion ists , the m ajority  o p in iQ n is  that:

14, Indian Trad'e Unions Act ,  1926., Section  18,
15. C onstitution  o f  India , A r t ic le  1 9 (5 ) ,
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(1 ) Gherao i s  not des ira b le  under any circum stances;16
17

(2 ) Gherao i s  not at par with Satyagrah;
18

(3 ) Gherao i s  not better, than S tr ik e ;
19

(4) Gheraos lead to  intet* union r iva la ry  
and m ilita n t trade unionism;20

(5 ) Impact Qf gheraos on general d is c ip l in e  and 
law and order i s  b a d :21

22
(6 ) Gherao i s  not conducive to  in d u str ia l  peace;

(7 )  Gheraos have not been h e lp fu l  in  achieving 
the desired  r e s u l t :23

’ 24
(8) Government should not allow gherao;

(9 ) Ghfjrao should not be allowed e ith er  in private
cT pQjLilic s e c t o r ;25

(10) Gherao should be checked and prevented by a l l  
p oss ib le  means;26

(11) Gheraos have adversely affefcted:
37

(a'  ̂ C o l le c t iv e  Bargaining;
28

(b) T r ip a r t ite  agreements;
29

(c )  In du str ia l r e la t io n s  and in d u str ia l
p ea ce ;30

31
(d) Production and employment; and

32.
(e ) Trade Union movement;.

16* Arjun P. Aggarwal, Gheraos And Industrial 
Relations, 47 .

17* _Id«jat 13* 26« Id«  ̂at olb*
IQ. Id .,at- 58, 26. Id. ,at 114,115.
19. Id . ,a t  90* 27. I d . ,a t  75.
20. I d . ,a t  88. 28. Id ,,a t7 7 .
21. I d . ,a t  94. 29. I d , ,a t  78.
22. I d . ,a t  65. 30. I d . ,a t  78.
23. Id . ,a t  69. 31. I d . ,a t  81.
24. I d . ,a t  106 32. Id .,a t8 5 .
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(12) Gherao i s  undesirable:
33

(a) For s e t t l in g  in d u str ia l  disputes^
34

(b ) .As a method o f  economic coerc ion ; and
■ 35

Cc) For the development o f  iiradQ union movement, 
and '

( is j -  Gherao should be discouraged by a l l ,  namely, the
p u b l i c ,36 p o l i t i c a l  p a r t ie s ,37 employers38 - 
and trade unions,39,.

This an a lys is  merely .'shows, a ’’ trejid • o f  s o c ia l  thinking 
which is .  unfayourable to gh era o ., Even oth 'Srwi3e-'it ' 
i s  d i f f i c u l t . t o  imagine that such gheraos which 
put to ta l  i;estra int up.on the pe'rsonal l ib e r t y  o f  the 
person gheraoed--would-, under any circumstances, be 
trea ted  as reasonable r e s t r i c t io n  in  the in teres ts  
o f  general p u b l ic .  Gheraos even amounting to  p a r t ia l  
re s tra in t  should not be treated  so, because in any 
form i t  causes v io len ce  o f  at le a s t  two t ^ e s .  F ir s t ,  
i t  puts a blockade against the egress or ingress o f  
a person from or to  a p lace  and thus causes physica l 
vidence against him. Second, i t  puts him to  a great 
mental tortu re  and, th e re fo re , causes emotional 
v i ien ce  as w e l l .  Tolerating gheraos in any form 
in l i k ^ ,  by settin g  a chain re a ct io n s , to  cause 
chaos and c o n f l i c t s  in  the so c ie ty  and, thus, to  
stagnate the progress o f  the society^ In th is  conn
e c t io n  what bothers much is  the fa c t  that in spite 
o f  gherao being condemned by the community generally , 
a sect ion  o f  the peop le , s u f f i c ie n t ly  large  in 
number, have resorted  tc> during the la s t  two or 
three years a number o f  times, and are s t i l l  resort in g  
to , gherac as an instrument o f  coerc ion  t o  achieve 
various ob ject ives*  This inerely shows that these 
persons are not s a t is f ie d  with the present state o f  
a f f a i r s .  Either they fe e l  that they are not getting 
th e ir  equ itable  share in the p re ferred  values o f  the 
community o r , the other reason may be that they are 
over-am bitious. I f  they are over ambitious they

33. Id. , at 53.
34. Id. , at 

, at 
, at

56.
35. Id. 61.
36. Id . 115.
37. Id . at :119.
38. Id. , at 122.
39. Id. , at 128.
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deserve no sympathy, but even i f  their f ir s t  premise 
be accepted as true they should not be permitted to 
adopt strategies, violent in character, by themselves, 
The community should find out some other peaceful 
strategy to ensure equitable distribution o f,th e  
preferred values. Thus, even on policy consideratiohs 
jgheraos 'are net Justified at a l l .

Having discussed th is  much about gheraos in 
their barest form i t  may not be out o f place to 
mentioned that i f  gheraos are accompanies by 
other wrongs the c iv il  l ia b i l i t ie s  for them may 
arise separately. I t  may be a, l ia b i l i t y  for assault, 
ta tte r y , trespass to goodSj nuisance, defama.tion or 
even for negligence depending Upon the fact' situa-- 
tions and circumstances of each and every c a se ,,

The conclusion is  that gherao, being uncon-. 
stitu tio n a l, is  neither permitted nor c^n be per
mitted by law. I t  i s ,  no doubt, a c iv i l  wrong and 
cfeates l ia b i l i t y  to pay damages at le a s t , either- 
for fa lse  imprisonment or for trespass to land or 
>ror both. Even on policy considerations i t  i s  under- 
s ir  able and i t  must be checked and stamped outas . 
early as p ossib le , '


