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In the social process . of any country of. this
complicated ‘and ‘compétitive world, c¢onsisting of
various interwoven processes of ‘interactions .
involving individuals and groups moving with fast
speed towards-materialism, it"is but inevitable
that indiiduals and..groups have'strong natural
instinct té maximise their material values, pre-
ferably power .and wealth, With these two :values
they ean ed§ily reshape.and maximide their other .
values like ‘skill, rectitude, well being, affection,
respect and.'enlightenment. Therefore, the participa-
nts in any process of interaction, using all their
resources constantly.apply various permissible-
as well as-non pertiissible strategies to achiewe
these goal values,’.This gives 'rise to clashes.of
interesks and necessitates prescription, invocation
and agpplication of' law to perform the functions
of social /engineéring. SO long-ds the distribution
and sharing of power and, wealth amongst the members
of the community 1s equitabk, based on a policy, for
promoting the mutualily agreed public order of human:
dignity, thé warious processes’of interaction arg- ,
well balanced and lead to maximum of creativity.and
abundange -of production, which must again be egguit-
ably distributed and shared. Otherwise, the very
equilibrium of the cyclical process will be dis-
turbed, thereby affecting adversely the creativity
and productions' T S -

One of the important factors whih hampers the -
creativity and production in a community is the
violence or injury of any sort by ‘an individual or
a group against the other. All viclences whether
economic, physical ‘emotional or intellectual are
bad, They-legd to chains of conflicts and retard the
progress of the whole community, ‘
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The ultimate object of the law of torts is to
prevent imbalances interest caused by the commiss-
ion of thede violences and create circumstances
conducive to maximim of creativity and abundance
of production. The law of torts, with a view to
maintain and promote public order by human dignity;
declares certain types of conduct of human beings
which hurt others as ciwvil wrongs and compels
the wrong doers to pay-damages tc the persons so
injured. The immediate pclicy inv.lved here is to
protect exclusive and inclusive interests of
individuals and the community respectively. It is
only in the furtherence of this pclicy that the
community has prescribed the law of torts. Though
the law of torts in India is very rarely resorted
to by the members of the community, its. efficacy
cannot be doubted.

The specific torts are ncthing but illustra-
tions of various kipds of wviolence, e.ge., physical
violence, such as assault battery and false imprison-
ment; econocmic violence, such as trespass teo land
and trespass to goods and emctional viclence, such
as enticement, adultry and defamation. Now it may be
useful to see whether gherao somes under any of
these viclence or nct, "Gherao", according to
Chief Justice Sinha of the Calcutta High Court, "is
the physicial blockade 'target! may be a place of :
a person, usually the managerial_or superviscory staff
of an industrigl éstablishment,"l ‘

Gherao as a strategy, though of recent
origin, was evolved first by industrial workmen
and applied by them against their employees to
press their demands, its use spread like an in-
fectious disease in nature, and to day it has
become to most favourite weapon in the hands of
different groups of the community to achieve
varicus objectives, It is significant that, without
realizing its legal implications, it has been resor-
ted to as an instrument of coercion not cnly by
labour class but also by inteligentia class, like
students and teachers even without taking into
consideration its general repercussicns upcn the
progress of the community. And it is alarming that
it has been, to a certailn extent, tolerated, per- .
mistted and incited also by one of the State Governments,Z.

1. Jay Engineering Works Ltd. v. State of West Bengal
72 C.W.N. 441, 457, .

2. See circulars No.513, F.C., dated 28th March 1967
and P.914, P.S. dated 12th June 1967 of the Joint
Secy. in %he Home and Political Department of
State of West Bengal.



It reached its climax when the judges of the
Calcutta High Court, while hearing arguments, in
a cas¢ regarding legality_or otherwise of gherao,
were themselves gheraoced.3 It challenged the very
basis of the constitutional govérnment and..the
rule cf law 1n the country. It is however, praisew
worthy of the: judges of the Calcutta High Court
that maintaining the high traditions of judiciarv
in Indla, they came out of the situation very:
boldly and gracefully. ’

During the last twc or three years gherao has
never remalned constant either in its form or - -
content, While tracing the origin of the word gherao
and explaining its meaning Sinha, C.J., of the Cal-
cutta High Court observed: ‘

"The origin of ‘the word “gherao" is not easy

to ascertain, As I have already mentiocned, the
word oecurs in three Bengali dictionaries. In
thié Dicticnary compiled by Jnanedra Mchan Das,
‘the word "gherao" is stated to have been derived
“from the Hind word "“gherao" and means "covered

or encircled"..It is also mentioned that the

word "gher" is:derived from the sanskrit word-
ghri® which also means "to cover or to en-
circle’., The word "gherao" in this sense has alsc
‘been mentioned in the "Chalantika" and in the
"Biswakosh". In the Sanskrit - English Dictionary
by .Dr. Monier Williams, Boden Prcfessor of Sans-
krit-in the University of Oxford, the sanskrit
word. "ghet" (gharayati - Yitam) means ®"to cover"
In Wilsons' Glossany of Legal Terms,"gher" or
"gherao" or "gherana" are Persain words which-
mean to surround, encircle, fencsy or to bind

a 'hedge. In Richardsons Persian - Arabic
Dictionary, we come across the Persian word
"gherra" which means "“confinement, not free".
Having heard all the matters before us,.we have
come to the conclusion that the word "gherao"

may mean one of two things: Primarily, it means an
"encirclement", in the sense of blockade, It- |
may be a complete enelrclement or a partial
encirclement, intended to blockade the egrees
and ingress from and to a particular office,.

3. See, Jay E i‘éériﬁ Works-_i ite v,lstaﬁg of
Bengal, 72 C.W.N., 441, - R



workshop, factory or even resicence. The
second kind of gherao is an encirclement in

depth, that is to say a virtual occupation

of the target to be "gheraoced" (an expression

also in circulation by ncw) resulting in the
revention of ingress by the management of

its staff,"4

Thus it is obvious that gherao may be either in
the form of total or partial encirclement or in
- the form of encirclement in depth. But these are
the two extreme cases. In between these two forms it
may take a number of shades or nuances. For example,
it may be an encirclement of the person to be ghere

aocoed by men surrounding him or it may be by locking
him up in a room. :

‘Now coming to 'the contents of gherao it may be
mentioned that, as itd immediate objective is to
prevent egress from or ingress to a place, it is
invariably accompanied either by wrongful restraint.
-or by wrongful confinement, More often than nct it is
‘also acccmnanied by assault, trespass, mischief to
person and prcperty, unlawful assembly and various
other cruel and ihhuman acts and offences like cone
finement in a small space without lights or fans,
and for long periods without food or communication
with the outside world, beating, humilation, abusive
and threatening slogans and sometimes not ailowing
even to answer the calls of natutre, These are merely

illustrative and not exhaustive,

Since all the ingredients of gherao have not
stablized so far, the discussion may proceed on the
common denominator which comes to encirclement of
a place-like office, wcrkshop, factcry, residence or
even an open public place, where ever Ehe perscn
to be gheraced may be found, with the immediate
objective to prevent egress or ingress of the persn
to be gheraced from or to that place. Thus, even in
its barest form gherao infringes the rights of a
citizen tc his perscnal liberty and to move freely
wherever he may like, at least, thrcughout the terr-
itory of India. These are not merely ordinary rights
of cltizen but are indeed sacrosanct, for the
Constitution declares them to be fundemental rights

4. Jay Engineering Works Limited v. State of West te o £
Bengal, 72 C.W.N. 441, 448, ,



and protedts them' -even against the State.® Gherao
viclates these fundamental rights and is, thus, -
unconstitutional, It is a common belief that pra-
ctically the constitutional remedy for the vicla-

tion of fundamental rights guaranteed by Article 32

of the Constitution is not available against: indivi-
duals. But the theoretical pessibility cf such a

remedy being ‘avallablé cannot be ruled cut and if
gherao is supported by state “governments, as it
happened to some- externit in West Bengal, a, situation
may arise ‘where. thé Supreme' Court may not.hesitate

to issue orders or directions under Article 32 even
against private ,individuals crganising gherao. So,

far as the extraordinary .rcmedy under Article 226 of
the Constitution is concerned, theé least ‘doubt, if
any, regarding its avdilabili%yfhds-been rémoved by the
Calcutta High Court's"decision.in Jag Engineering Wofks
v. Btate of West Berigal.® Thys, perscns responsible for
gherao are answerable to the High Courts and may be made
answerable to the Supreme Court as well. However, it
may be mentioned here that howscever pious or laudable
objective the persons organising gherao might have,
they have no justification either under saving. clauses’
of various Articles of the Constitution describing
fundamental rights or under.any:other law of-the land
to resort to such a strategy.

Besides gherao being unconstituticnal, in most
of the cases it amounts either to trespass to the
person or trespass to land or to both., It is obvicus
that a perscn who is gheraced is subjected to tremen-
dcus physical and mental torture. In other words a
physical and emotional viclence is committed against
him; Similarly when gherac amounts to encirclement
in dpeth, an economic viclence is alsc ccmmitted against
him, According to Professor Street "(r) he prctection
of the person from physical harm and restriction ‘
on freedom of movement, and the protection of interests
in tangible property, especially the right to non-
interference with land and chattles‘ are the most
important concerns of law of torts."! Gherao as such
is nothing but a restriction on freedom of movement
and an interferehce with interests in tangible property.
Therefore,, it doubflessly amounts to tort, Now coming
to the specific torts to which gherac may amount there
appears no difference between a gherad in the form of

Se Constitution of India, Articles 19 and 21.
6. 72 CowoNo 441.

7. Harry Street, The Law of Torts, 5.



complete encirclement intended by defendants to
blockade the egrees of the plaintiff foom an office,
workshop, factory or residence and false, imprison- -
ment which means "an act of deflendant which directly .
and intentionally causes the confinement of the glain-
tiff within an area delimited by the ‘defendant."® .
What 1s recessary to constitute a tort of false -
imprisonment is an infliction of total:or complete
bodily restraint nct expressly or impliedly authorised
by law.2 3c- far as total restraint of body is con-
cerned it is present in most of the gherao cases.

The question whether persons causing gherao have

any express or emplied authcrity of law may be con-
sidered a little later after discussing the rela-
tionship between gherao and trespass tc land.

Trespass to land has been defined as "(i)inten-

tionally or negligently entering or remaining on,

or directly cr¥sing any physical matter to come inko
contact with, 12pd in the possession of another,”l
Briefly cpeaklig, it-is an uni&stifiable interference
with the possession of India. In gherac amounting

to encircienent in depth of a place, there is no doubt,
an elemen? of interference with the land. Encircle-
ment in c¢-;eth cannot be constituted unless people enter
and remain on land. The other elements to be satisfied
are to establish that the land interfered with is in
the possession of person gheraoced and that the entering
or remairing on or interference with the land 1s un-
“justifiahle, The most common cases of gherao are those of
managemer.t by its workmen., In these cases it 1s the
"person - gheraoced who is ih lawful possession of the land
interfer«d with, because a gherao ¢f an employer by
his workizn generally takes place either in a factory
office, workshop or in his residence and all these
places aze deemed to be in the lawful possession of_ the
éemployer. and not in the posgession of his workmen,l
_who_aTe pere his licences,13 having right to ente?

such planes for the purpoSes of their employment,

‘So Jar as the question of lawful Jjystificatioen
to interfere either with person or property, or of
“immunity for such interferences, which amount o
gherao, 1s concerned there is hardly any provision of law
which may even remotely be considered relevant to the

8. Id. at 23, _ .

9. WinTield on Torts, 155,See also, S.Rama Swamy Iyer,
The Law of Torts, 44.. _

10, Harry Street, The Law.of Torts, 62.

11, Winfield on Torts, 358, '

12. Winfield on Torts, 363.

13. Harry Street, The Law Of Torts, 67,



topic. The immunity conferred by Trade Unicns Act,
1926, which provides that,

"No suit or cther legal proceeding shall

be matntaingble in any civil court against
any registered Trade Union, or any officer
of member therecof in respect of any act done
in contemplation or further ance of a trade
dispute to which a member of the Trade

Union is a party on the ground cnly that such
act induces some other perscn to break a
contract of employment, or that it 1s an
interference with the trade, business or

.employment of some other person or with the
right of some other person to dispose of
his capital or of his labour as he wills"14

is not applicable to the gherao cases at all, Even
1f it be accepted that gherao of emplcyers by their
workmen amoungs to acts in contemplation ,or further:
ance of a trade dispute, it cannot be malntained hy
any stretch of imagination that eleements.of--ghriio
are confined only to inducing somerteidds «to."href)
a contract of employment, o¥ tc'.interfererice wit
the trade, busingss or' employment of some person,
or to interference with the right of some person
tg dispose of his capital or of his labour as he
wills,

As- glready pointed out earlier, gherao amcunts
to infringement of fundamental rights of citizen to
move freely thrcughcut the. territcry of India. There-
fore, even if there be.any law providing jusitifica-
tion for gherac that law, being viclative of funda-
mental rights, would be null and vcid except where
it prescribes only reasonable restriction in the
interests of general public or fer the protection
of the interests of any.scheduled Tribe.1l9 It may
be relevart to see whether, on pclicy considera~
tions, gherao can amount to reascnable restricticns
in the interests.of generalk-public. In an opinion
survey cf cnehufidred fifty persons, comparising
twenty five each from educaticnists, layyers, .
Journalists, Members ¢f the Parliament, emplovers
and trade unionists, the majority opinion-is that:

14. Indian Trade Unions Act, 1926, Scction 18.
15, Ccnstitution of India, Article 19(5).



(1) Gherao is not desirable under any circumstances3l6

_ 17
(2) Gherao is not at par with Satyagrah;
18

(3) Gherao is not better than Strike;

: 19
(4) Gheraos lead to inter union rivalary
and militant trade unionism*zo :

(8) Impact af gheraos on Eeneral discipline and
lay and order is bad; oo
(6) Gherao is not conduci®e to industrial peace;

(7) Gheraos have not been helpful in achieving
the desired result;23 on

(8) Government should notw allow gheraos

(9) Ghérao should not be allowed either in private
cr public sector;25

(10) Gherao should be checked and prevented by all
" possible means;26

(11) Gneraos have adversely affegged'
(a? Collectlve Bargainings

() Tripartite agreements;

29
(¢) Industrial relations and industrial
peace 330
31
(d) Production and employgent; and
P

(e) Trade Union movement;

16, Arjun P. Aggarwal Gheraos And Industrial
Relations, 47,

17. l@,.,at 13. ;_6_. ;[_g-_.,at 53.

18. Td.,at 58, 26. Id.,at 114,115,
19. 1Id.,at 90. 27. Id.,at 75.

20, Id.,at 88, 28, Id.,at77.

21, Id.,at 94, 29, Id.,at 78.

22, Id.,at 65. 30. Id.,at 78.

23, Id.,at 69, 31. Id.,at 81.

24, Id.,at 106 32, Id.,at85,



(12) Gherao is undesirable:
(a) TFor settling indostrial diSputes;33

(b)Y .As a method of economic coeroion-sé and.

(e) Fog the development of trade union movement, 3
an

(18§ Gherao should be discouraged by all, name%y, the
public,36 political parties,37 empldyers3d
and trade unlons.39

This analy51s merely shows a trend -of soclal thinking
which is.unfavourable to gherao.. Even otherwige it -
is difficult to imagine that such gheraos which

put total réstraint upon the personal liberty of the
person gheraoed -would:; under any c1rcumstances, be
treated as reagonable restrictlon in the interests
of geneTal public. Gheracs even amounting to partial
restraint should not be treated so, because in any
form it causes violence of at least two tynes. First,
it puts a blockade azgainst the egress or ingress cof
a person from or to a place and thus causes physical
vidence against him. Second, it puts him to a great
mental torture and, therefore, causes emotional
vidence as well. Toleratlng gheraos in any form

in likely, by setting a chain reacticns, to cause
chaos and conflicts in the soclety and, thus, to
stagnate the progress of the society. In this conn-
ection what bothers much is the fact that in spite

of gherao being condemned by the community gencrally,
e sestion of the people, sufficiently large in
number, have resorted to during the last twc or
three years a number of times, and are still resorting
to, gherac as an instrument of coercion to achieve
varlous objectives, This merely shows that these
persons are not satisfied with the present state of
affairs. Either they feel that they are not getting
their equitable share in the preferred values of the
community or, the other reascn may be that they are
over-ambitious. If they are over ambitious they

33. 1Id., at 53.
34, Id., at s6.
35, Id., at 61.
36. Id., at 115,
37. I4. at 119.
38, Id., at 122.
39. Ig., at 128,



deserve no sympathy, but even if their first premise
be accepted as true they should not be permitged to
adopt strategies, violent in character, by themselves.
The community should find out some other peaceful
strategy to ensure equitable distribution of_ the
_preferred values. Thus, even on policy consideratiohs
gheraos ~are met Justified at all.

Having discussed this much about gheraos in
their barest form it may not be ocut of place to
mentioned that if gheraos are accompanies by
other wrongs the civil ligbilities for them may
arise separately. It may be a liability for assault,
battery, trespass to goods, nuisance, defamation or-
even for negligence depending upon the fact situa-.
tions and circumstances of each and every case..

The conclusion is that gherao, being uncon-.
stitutional, is neither permitted nor can be per-
mitted by law. It is, no doubt, a civil wrong and
cFfeates liability to pay damages at least, either
for false imprisonment or for trespass to land or
.for both. Even on policy considerations it is under-
sirable and it must be checked and stamped outas.
early as possible.” ' :



