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"To be' general in expression, 1t can be said that
law exists in the society for the preservation of =~
rights and the enforcement of, obllqatlons.,ln other,
words, law is an obligatory. rule of conduct - the
conduct Which’ the subjects’ of the cOmmun1ty should
conform to; The prescrlbed conduct in the society is
nothing but what a member of that community should
not do and what he is supposed to: do, Thus, obligations
and duties in a society or community form the entire
basis of the legal system. A per son who does not perform
his .duty is" a wyongdoer in"1aw, Wlth gradual changes
in the political set ups of the communitiesy, the
dlfference between the private wrong and the. public
wrong came ' to be known t¢é the 3ur1d1ca1 world, Against
whom the wrong has been comm1tted the community or some
private person or persons chme to 'be recognized as the
determining factor in the categor1zat10n .of wronggjl

#  M.A., LL,M., Lectuper in’ Law, Gorakhpur University,
" Gorakhpur, .
1i According to A,R.Radcliffe -~ Brown: "In any society
a deed is a public delict if its occurrence normally
leads to an organized or regular procedure by the
whole community,..which results in the fixing of
responsibility upon some person within the commu-
mity and the infliction by the community of some
hurt or punishment upon the respensible person,...
In the procedure of a law of private delicts a
person,,.,.that has suffered some injury, loss or
damage by infringement of recognized rights
appeals to a constituted Jud1clal authority, who
declares some other person,,.within the community
to be responsible and rules that the defendant
shall give satisfaction to the plaintiff, such
satisfaction frequently taking the form of the
payment of an indemnity or damages," (Encyclopardia
of Social Sciences, Vols, IX-X, pp 202-03),



In due course of time, the private wrongs, or the
civil wrongs acquired the little of 'torts*, The
concept of tortious llab111ty is pobularly understood
in the context of municipal law in relations between
individual and individual and: between individual and
the state., The known arcas of tortious liability
continue to be those in which there is a breach of a
duty by an individual to the detriment of another

or by the state or the government causing damage or
injury to the subject of the state,

With the development of 'international legal
system, a body of rules emerged for the purpoSe of
requlating the rélaticns of states inter se. The
customary and conventional rules of international
law have established certain rights and duties of
International Perscns which are the basis of the law
of international community, A breach of duty primarily
fixed by the law of naticns arouses liability for the
damage or injury suffered by another international
person or the subjects of that internaticnal person
on whose behalf if can brlng an 1nternat10nal
clalm.2

-The concept of 1nternat10na1 respons1b111ty
of states came to be regarded as a. consequence of the
breach or non-performance of an international obligation
whereby the state.is under a duty to nake reparation
for the.injury caused, - In this sense, the term res-
pons;b111ty. came to be identified with the '11ab111ty
under municipal law, The categorlzatlon of 11ab111ty
into 'criminal' and fcivil' in municipal law is also
to be.found in international law  where the breach of
certain obligations are considered puni shable as '
distinct from those in'which reparation only would
suffice. Thus..the .breachies of. the ohligations -and
duties 1mposed on Intermaticnal Perscns by international

-

2. finzilotti (quotéed in the yearbook.of the Inter-
national Law, 1986 Vol,IY, p., 181) has expressed
the idea of state respons1b111ty in the follow1ng
words:

"When a wrongful act-by:.which" IS meant as

a rule, the violation of en internatiomal
right-is committed, the consequence.is

that a new relationship comes -into existence,
in law, between the state to which the act ~
is imputable and the state with respect to
‘which there .exists an unperformed ob11gat1on.
This is the only effect that the rules of 1nter~
. national law, as laid down in the reciprocal
undertakings of states, can attrlbhte to the
wrongful actoess"



law are respons1b1e for the development of two very
significant branches of international law~the Inter
hational Tort Law, and the Internmational €riminal
Law, '
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According tco Professor Sch warzenberger the
rules on hnternational responsibility can be reduced
to two propositions:

1, The breach of any international obligation .
constitutes an illegal act or international
tort, and

2. The commi'ssion of an international tort
t involves:the duty to make reparatieh

‘There pr0p051t1ons sumnarize the contént of the
1nternat1bnal "law of tortsi According to Schwarzen=
berger ‘five aspects of intérnational torts need
examinationi(a) the meaning of breach of an interna-
tional"Obligatioﬁ,"(b) the -legal interest of ithe
claimant, (c) the identity of the tortfeasor;: .

(d) ‘the requirement of fault, and (e) the .forms of
reparatlon. These certainly are the fields of» ‘'study

also in the municipal 1aw of "'torts, Yet there are
certain problems which'require special attention of

an internhational lawyer.' The rules . of intcrnational
‘customary law relating to 11ab111ty in matters-:of

tort for damage to the persons and property. of"foreigners
and failure to maintain the accepted international
standard in respect of the treatment of aliens are

well established and there is considerable doctrine

and state practice in that rcgard, Besides these
traditional areas of tortious llab1l1ty of intetnational
persons, new problems-have emerged: 4s a result of

the new econom1ct scientific and technélogical
developments in the 1nternat10nal community, The

duties and ob11gat10ns of members towards one~another

in an underdeveloped commun1ty are’ not many. and varied,
As the society grows more and more complex, the

areas of conflict become mu1t1p1e and new obllgatlons

3. In "A Manual of International Law! (Fifth
edition) at page 173,



and duties emerge.4 The breaches of these-duties
will result in new types of international tarts,d
For these the 'trad1t10na1 di plomatic :procedures

of protestq demands for satisfaction, and claims
cannot be of avail.'® Further, the development of
international organizations has also contributed

to the development of the international law of torts,
The important problems like the legal status of the
international organizations to be a cbaimant for

the injuries suffered by persons in their service

at the hands of third persons? and the question of
the tortious liability of international organization
and institutions for damage or injury to cthers, The
task before an international lawyer in the field

of international torts is not so much of ‘enumeration
af possible and existing types of international

4, Jenks, C.W. Observes:
"Apart from such tradltlonal branches of . |
the law as liability .in matters of tort for
damage to the petsons and property of forei-.
.gners and fallure to maintain the’accepted
internationagl” standard in respect of the
treatment of allens, a nhew series gf vistas
.are openlng up as the result of contemporary
economic and technological developments,"
(Common Law of Mankind - at. page 158).

5. Starke has 111ustrated certain new and expected
types of international torts;- '
"Another-impértant matter which will have 1nc1-
dence on the:developing law of state respon51—
bility- is the exXtent to which the states are or
may- become:dnvolved in the control of ubtra-
hazardlous act1v1t1es. e.g, nuclear experiments,
the develonment of’ muclear energy, space explora-
tion, and the “sonic boom" or."sonic bang" of
new types of aircraft," . ' S e
(An" Intxoduction to Internatlana; ‘Law, ‘Sixth
ed1t10nr at p. 254).r '

6, Starke Z An Introduct1on t0 Internatlonal Law,
r51xth eq1t10n, a't ‘page 254, :

7. “The International court of.Justice- has held in

dvlsorysop1n1on on Reparation for Injuries

suffered in the service of the United Natlons
(1.,C.J,Reports, 1949, page.174,).that an’
international iﬁStitutfﬂn, as ‘¢istinct from a
state, is entitled to espouse the claim of one
of its officials against a state for damage or
injury suffered,-



responsibilities and ligbilities, as of finding out:
the basis and structure of the new rules of lagw, The
real question to be studied is as to whether the
concept of municipal law of liability and the national
solutions with serve the purpose of the international
law in this field., The municippl law of tortious
ligbility is based on the general obligation not to
inflict unlawful harm on one is neﬁgbeur and - ‘this
obligaticn-rests partly on liability for fauit,
including negligence, and pert¥y on absolute liability,
for damgerous things

*Fault' and International Torts:
The requirement of fault or the condition of

malice or culpable negligence plays a deminant role

in the determination of tortious liability under

municipal law; There has been a controversy regardlng

the requirementof ;ault in internaticnal torts,

The controversy arises out of the distinction between

the objectivity or the subJectJVpr of the act of

omission in question, The question arises as to

whether a state which has broken an chligation without

a gquilty intent or negligence can be considered to

have committed 's ‘toxt? It has been accepted by the

majority - of the writers that fault cannot be made

a compulsory requisite of tortious liability of :

states,? The International court of Justice considered:

R
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8. Alf Rosst "Whereas in the theory of civil law it .
is agreed that the ncrmal basis of responsihility
is determined by the culpa rule it is highly con- »
troversial whether the. same anplles to intierniationgl
law, The current goctrine since Grotlus holds that
culpability in International Law too is normally
1ndlspensab1e to responsibility, Put recently
various author ,....have maintained that this is
an unwarranted transference to Internatlonal Law
of the rtules of ¢civil law."

(A Text-Book of International Lab, at page 256,

9. Starke, J,G.: "A general floating condition of
malice or culpable negligence rather contradicts
the scientific and practical considerations under-
lying the law as to state responsibility, Few
rules in treaties imposing duties an states
contain anything expressly in terms relating to
malice or culpable negligence, and breaches of
those treaties may without more involve the
responsibility of a party,"

(An introduction to Internat10nal Law, page

269-sixth edition) .

X X X X X X X X
contde,.



this aspect of the problem in the €orfu €hannel (Merits)
Case in the year 1949,10 . The court in this case held
Albamia internationally respon51b1e in..view of the"
omissions on the part of Albanian authorities to take
steps to prevent disaster., -The court presumed knowledge
on the part of Albania of the laying of minefield in
the channel on the basis of the facts of that case.
Even when Jdlbania had:knowledge of mine-laying.it

did not take the minimum care to warm 'the ships of

the mines,” This omission was construed by the court

as "fault' in holding Albania responsible, In this
manner the ccurt recognized the requitement of 'faultf
in 1nternat10na1 responsibility, at least, in cases

of omlss1ons According to PrOfessor'SCthrzenberger'

Meve the Cor'fu.Chanhel, Case is less comclusnvely
in support of a general doctrine of cul pability
than may appear on the surface, It iIs merely .
concerned with an unlawful omission.. 4 subject
of international law. is:respronsible only for its
own. unlawful omissions, These presuppose a duty
to act Whether this ex1sts depends on the con~
crete clrcumstances of each case, Thus, in

cases of omission, knowledge of the circumstances
is indispensable and, tq this extent, it is
.reasonable.to insist eu evidence of thlS
SubJeCthé element.“ll

I

ve.. ALf Ross: "It is probably right to say that
International law as a main rule makes the
culpa rule 'the basis of responsibility, though
it does nmot acquire the same practical importance
as in civil 1w, partly because many of the
norms of international law are formal morms of
competence in which the question of quilt in
most cases falls into the background; nartly
bccause in international relations due diligence
must be strictly demanded so that responsibility
is often taken,ﬁar_granted witliout any special
discussion of the question oOf culpability,"
(A Test-Book of International! Law, at pages 257-58),

"X X X x X x X
Schwarzenberger: "Actually, attempts at hard and
fast distinctions between objective and subjective
responsibility are little more than doctrinal
over generalisation,"
(A manual of international law'at page 180,
Fifth edition,)

10, (1949) 1,C.J. Reports, page 4,

11, 'A Manual of International Law' (Fifth edition)
at page 280,



. Whatever may bhe the controversy, this is definite
that any hard and fast requirement of fault, ‘malice,
or negligence for holdih'g' a state responsible for
tort would create difficulties and »roblems, Many
injuries and damages. resultlng from unlswful acts
and breaches of duties would go uhredressed if the
fault cannot be proved* In the international field
where in majority of cases the whole community is
.affected by .a wrong, the responsibility should be
abso;ute;l?

IIT

Newer fields of 1igbility

“AS” p01nted out - earller in this paDer. the modern,
‘sclentlflc. economic anid technological developments
in the world hiave created new. obllgetlons cn the part
of the states, Since states. are coming in closer
day-to-day contract with each other. in field of trade
and commerce and undertake explorations in space,
conflicts and risks have increased, The nuclear
activity bg the states has alsoc created new responsi-
bilities, Yome such new ehligations can be categorized
as follows: T ‘

1., Obligations: ar151ng out of internagtional

economic relatlons.

‘2, Obligations arls1ng out of nuclear experi-
ments and research.

3, Obligations arising out of. activities in
S pace. S

Certain questions of funﬂamdntal nature quse relating
to these new areas of:-internatiopal tortious liability,
_The prlmary inquiry has to be' made whether the obliga-
tions in these fields have establlshed themselves well
in the framework of international 1égal system so
that their breach amounts to tort, “pother important

12, Starke enumerales certain areas of strict liability:

"In the ficld of state-responsibility for

nuclear activities, there has"to be ,...SO0me

form of strict or absolute liability,..The safety

of the international community ‘cannot be ensured

under a system whereby a state would be responsi-

ble only if it were proved to be negligent in

the management of nuclear fuels and nuclear
installations," (An Introduction to Interna-

tional Law, at page 270 (Sixth edition}),



aspect i§ the practicability of the application of
the rules of the private law of torts, Whether
special principles of liability are to be established
for these entirely new situations is the current
problem.Such ohligations are obviously different from
the traditional ones in as much as thie breaches of
the former result in greater and severe sufferings

to the community, The dangers which a nuclfear blast
may create or the damage Which a mis-launched satellite
might cause cannot be underestimated: Hence greater
attention required in fermulating standards of care
and liability in case of non~observance of those
standards, Jenks, C,W.has raised these prohlems in
rthe form of questions:13

"1, Does international law recognize a liability
in tort for harm to one is meighbour resulting
from the use of atomic ewergy in cases such
as damage by radioactive fall-our or damage
by the disposal of radioactive waste with
inadequate precautions?

2, Is there a similar liability in international
- law for injury to persons and property under
the jurisdiction of other states from the
use of space satellites or the disintegration

of space installations?

3. Is there a tort of economic disturbance
producing repercussions in the economies
of other countries paralled to the wide-
.spread obligations which have now been
assumed by states to pursue full employment
policies?"

These questions must necessarily be anwered in the
~affirmative, The community at large mist be safefuarded
against the dangers inherent in the presen day

state activity,

. AAs regards the tort of economic¢ disturbancey it
can._be said that the obligation which can bhe presumed
on the "part of states is to maintain such-economic
.policies within their jurisdiction so:as mnot to
impair or adversely affect the eéonomic"system of the
other countries. This field of liability is:yet to
develop, The questlon arises regarding theé choice

13, *The Common Law 6f Mankind! at pp. 158-59,



betWeen the principles of fault and absolute disabi-
lity in this field, Tt is submitted that the principle
of absolute 1iability will not be 1008pt0d in state
practice. The liability. for tort of economic distur=
bance should arise only when there is malice or

cul pable: negllgence sesulting in the damage to .the
econoty of .any other state, The reason for this lies

in the 'domestie jurisdiction' ccncept ‘according to |
which every state is compétent within its Jur13d1ctidn
to pursue any-type. of economic policy. Although
international obligation to maintain full employmeiit is
a limitation 6n the domestic jurisdiction concept,

yet only a malicious breach of this intetrnational:
obllgatlon should result in tcrtious liability since
the majority of states in the world are eéconomically
under developed,

As. regards the tort of nuclear and atomic damage,
the position is different, Since the development of
atomic:and nuclear eénergy in the world started, there
has been constant demand to use it for peaceful pur-
poses and not fcr the damage or destruction of the
world, Efforts are continuing in this direction, The
disarmament confergences are held and Nuclear non-
proliferation Treaty has been concluded. But the
problem of tortious 11ab111ty of statés for nuclear
or atomic damage Will remain even if the states in
prqctlce agree to make peaceful uses of nuclear energy.
Even in cases of neaceful uses and experiments of
such energy, the risk or injury or damage remains,
The state causing the injury should be strictly res-
ponsible., 1In such cases the requirement of fault
should not be necessary, The principle of absolute
liability should be applied in such cases since the
risk involved or the damage caused cannot be under-
estimated; The simple fact that the state maintzains
and keeps such risky mgterial on its territory is
sufficient to create liability in case such material
causes harm to others,14

14, The rule of strict liability has been thus stated
in Tylands v, Fletcher, (1866) L,R, IEX., 265:
"eesoethe person who for his oéwn purposes brings
on his 1lands and collects and keceps there
anything likely to do mischief if it escapes,
must Keep it in at his peril, and, if he does
not do so, is prima facie answerable for all the
damage which is the natural consequence of its
escape,"




Space-Torts: The state activity in space opened a new
era in several sphered, New problems Have arisen ,
The anxiety of international lawyers regarding the
applicability of existing international law to space
is well known, Apart from other things, the liability
of states for torts in space is an important matter,
The efforts to formulate principles of liability in
space, are in prOgress._ In this context the 'Qgglarav
tion of Legal Principles Governing the Activities
of States in tle Exploration and use of cuter space’
unanimously adopted by the General Assembly of the
United Nationa on December 13, 1963, and the
Resolutionof the Institute of Internat1ona1 Law _on

the Legal Regime of outer space’ adopted unanimously

at Brussels on September 11, 1963 are of extreme

signi ficance, They have, at least, provided a basis

for future development of law and practice and are
declaratory of the maximum ,area of agrecment on the
subject matter. But nothing -shert of an international
agrcement on this aspect will serve the real puspose, 15
The general principle of liability is incormorated

in paragraph 8 of the Declaration of Legal Principles:

"Each state wh1ch launches or procures the
launch1nq of .an object into outer space, and
each state from whose territory or facility an
object to launched, is internationally lTiable
. for damage to a foOreign state'or to its matural
or juridical persons by -such object or its
compnnent parts on the Earth in air space, oOr
outer space," ' ’

Furthery paragraph 13 of the Besolution ‘of the
Institute of International Law lays down the follow:ng
principles .

"The state under the authority of which the

launchlng of a .space objcct has taken place shall

be 1i'able, irrespective of fault, for any injury,
including loss of life, or damage that may- result

Modalitices of application of this principle may

be determined by special convention,”

I

15. /The General Assembly Resolution of December 13,
1963 requests the committee on the Peaceful uses
of outer space-to arrange for the prompt preparatlon
of a draft intexrnational agreement on ligbility
for damage caused by objects launched into .outer
space;7~Jenks - Yspace law' at page 285, ’



These principles clearly lay down the concept of
liability irrespective of fault, The ligbility of
states for injurious activities in space is to be
deterMined without prnof of any malice or -negligence,
Yet Jenks, C,%W. has suggested certain exceptions

to the principie o¢f absolute liability:

"}, While no proof of fault by the launcher or
a operator should be required, it is proper
to have regard in determining the reparation
due .to any failure by the claimant to show
reasonable care, X

2, A distinction seems necessary between injuryees
occurring on the ¢round or at sea and injury..
occurring in space. Persocns on the ground
or at sea must be regarded as pursuing their
normal avecations; they cannot be presumed to
have accepted the risks of activities in
Space! ‘the same principle applies in respect
of property on the ground or at sea, Persons
.and .property in space shere in the risks of
‘activities in space and the principle of
str1ct liability is therefore 1napp11cab1e
in. respect of them "16

These eXCeptlons w1ll be analogOus.to the principles
of contrlbutory negligence and the volenti non fit
injuria in the pr1vate law of torts, The types florts
well-established in municipal laws will' gradually
find their way in space law and solutiens will have
to be urgently sought for the new and varied problems
that are bound to arise in future,

IV

To conclude, it can be said that the concept of
civil responsibility has been strongly well established
in international legal system, Whenever a duty is
imposed by law, its breach amounts to a wrong causing
damage to another person who can claim damages for the
redress of injury, 1In the international community,
the concept of duties and obligations of states
towards one another developed through state practice and
foimed a body of customary law imposing such duties
and cbligations, Obviously, the concepts of state res-
ponsibility and International wrongs are not new, With

16, Jenks, C,W. - 'Space Law', pp. 28687,



the developments in world soclety. closer contracts
between states and new scientific and technelogical
ventures, newer obligations and duties’ have heen created.
Hence, the newer international torts, The main problem in
this regard exists in relation to the adeption of muni-
cipal law analogies into the domain of international

tort law, The general principles of law of torts reco-
gnized by civilized nations can be of ¢great help to the
international tribunals faced W1th the cases .of inter~
national wrongs, ‘

The controversy regarding the choice between
*Fault' and 'Absolute liability theories is also
academic in nature.The private law of torts itself is
not certain regarding .this choice, In the 1nternat10na1
field -thé choice will be guided by the considerations
of large scale human suffering and unknown risks
involved.in nucléar experiments aghd space proframmes,
Moreover, in the internaticnal ‘field, no nrinciples of
law can establish themselves unless consented to by
the member~states of the- world community,

It is subm:tted that in most of the cases only
an international: agreement .will serve the purpose,
otherwise the development of law left to customary
process might result in great damage to humanity.
Such agreements are a neceesity, at least in ‘fitlds
of space law and Nuclear act1v1ty. The 11ab111ty
in Space Torts and Nuclear Torts '‘are everybody's
concern and it is expedient that internationally
agreed principles of liagbility in this field are
formulated, In traditional fields of state repponsi-
bility for damage to the persons and property oi
foreigners and failure to maintain the accepted
international standards in respect of the treatment
of aliens, the customary law is sufficiently well
developed and the international standards of action
may continue to be improved An international agree- -
ment under the auspices of. the United Nations appears
to be the only snlution to the difficult problem of
the international torts and of the pr1n01p1es of
liability relating to them.



