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. Ikv thty thê  L̂ iue/ pre4>ê t̂Bd/ for
hy Dr. IndrcLnO Chcwui^},eMuM^CLv\/ vjo^ 

the/ Kteeci' for clv\/ û nhreXlcL/ le^Uilcctlcm/ to- r& îAlaX  ̂
Ko/g-O/Tciaû ' iriAhita/nce  ̂ a/nd/ prooeiJl^. The/ 
<5û gK̂ cmeKttr for uumhreUxx/ leglUoUtorv wa  ̂ b̂tvUt orv o/ 
t\uo- provided/ One/, th a t leg-CilcvCCve/
pro\/(M<yyw MjCth' r&̂ â d̂y to-, h£î f0̂ d<>û l 
a/nd/ proce^^e  ̂\uere/ ycciXtered/ over a/ lcu’̂ 4' numher of 

t̂ututiSyy, riAlejf' CLnd/ notific<:!CtLoyiy. ThCy w idely  
iicattered/ rê </me/ lecuiivx^ to- a/ vcLrCety of lê t̂ UxtLfs/e/ 
ê ûAArtoiaXtOYW O/nd/ ex-eoî ttve' inte^ret:aX:lor\^ of 
ha/̂ ÔÂ doû rnê . And/ two; the' cihî ê xce/ o f o/ 
rê ^̂ AlatOry rê -vwie/ for i^ erdh haŷ fCvrdoû  ifuh^cvnce^ 
â nd/procê &iê . TTuAf'le^^xAiciVuyY l̂h^pre f̂e^er opivied/ 
Should/ he/ dl\fLdedy into- two- pc r̂ty whilst one/ pcvrt 
should/ oont(M4̂  t?xê  d/efCrution/ o f ha/̂ fCird/yû  
yiAhitcvnoê f' cvnd/ procê ti/ê  the/ oth&r pcu^ ^hjould/ 
oontoAA/̂ / the/ re^<AZatory rê -Ct̂ yie/. QroAXt ê vyipho/ifii' \ua  ̂
lâ idy orv the/ nee^L to- ê iccictiy provide/ what wa^ heCvx̂  
re '̂iAZate .̂ In̂  adjvocattng/ the/ umbreUoy T̂ ^̂ iî latioyv 
Vr. Cha/nA^i,ekhayra/n/ ytrom^^ dXiput^d/ the/ 
cOYitê vxtixyvv th a t prohlê n^y i>i/ X̂ ke/ reaZm/ o f Iom) 
re îd/ed/ n ot iw the/ CLre.YLa/ o f lê UHatL̂ /e/ pre^î Cptto-ny 
hut in/the/ rê '̂ion/ o f impleATie/rytation/. fLer vteMjpovnt 
helv\^ th a t appropriate/ lê ^̂ ^̂ lcitive/ preMyriptu>ny 
were/ not t>v pla.ce/ and/ the/ â/wie/ î votAld/ he/ worhed/ 
upon/.

In/ the/ re/}poY\4i€/y to- tKe  ̂ the/me/ pre^entciXtorv whilst 
yyme/ dlffCiA4̂ i,CLY\ty were/ o f the/ opinion/ th a t o/ 
uru f̂orm/ ooyyipreKeri&t\/e/ legi^latioyv would/ omprove/ 
mattery, m̂ ô t other ycontVnujed/to- ̂ re^  the/ nee^ for 
e^nforcê meyit to- the' e^e-nt th a t one' speaker wcn/nted/ 
legi'UatVve/ uctivity to- he/ halted/ in/ the/ dhie^nce/ of



14

ev\;fcn'oe^¥yv&v\X:. o n /  t K ^  Io m )
vyun̂ cAAX̂  p ro ce^  were' yyictde/ Uey. noryyiy which/ pe<yple/ 
hcwe/ tcr follow  ihouldy he/ IcUd/ dxywn/ wCt^ the^ir 
pavtL0(patt0n/.

A mx ĵoy query ow the/ htn/}rCo ccmcept of c\y U4mhreILcv 
lê pt4io-tu>n/ co/m e/ frorvvj 'Bo/v\jerjee/ who- poured/
ouXr thcUr e/}u4ittn^ SitcUictey reg^Alattvig' ha/^cwdotvy 
HibituTLoe^ a/nd/ pyooe4î r€/}r ctl&o- dedit wCth/ other 
mxxtVeÂ y, f ^  ê uhvyiple/ the/ lê gaẐ  rê ÂljoctUyn/ of 
haŷ fCvrdotA4t' Hdy^cvnce^ o/ndy proce^ in/ the/ fcLctOyCe  ̂
Actwa^OmJyu.ed/wVth/the/ id e d o ^  oflahour welfare/, 
upon/ X̂rte/ en^ictvnenir of the/ Lunhr-eUo' l^i^ilcctlony. 
Wha^happer)^'to-thoie/yyiaXtery? Can/they he/sieved/ 
froyyv the/ y'eirt and/ ittU/ retOyCn/ the/ Ld.eolo^lcal' 
empha f̂U/? I f  not, ther\/ would/ not u/n(fic4XtCon/ occmt 
cut the/ coit of iryecovercMy Zô t>vgp }>owie/ le^pC^io-ttve' 
premier CptCon4̂ .

Jntere^ativx/^^ though/ there/ wo/^ a w  o\/erwhelynlng' 
empho/H^ on/ e^nforcemerct, all/ ipeakery were/ n o t  
ieefe/6n^ the/ polCoCng/ wiodely o f e/nforoemerct alone/. 
WhCUt one/ ypealcer inforvned/ o f  the/ ifUCcê &irfAly 
iAtCU4aXl<>n/ o f the/ peryt^a/^e/ Model/ in/ W e^  3en.^aly 
a n o th e r  itre^ired/ on/ the/ ne^ed/ to- cuZtLvafe/ ieZf- 
re.^iAlattoyv. Lawy he/ felZ would/ he/ foU&wedy wherv 
people/ f e l t  mxyraXLy ru^ther thoyvx/ le g a lly  hound/ to- 
foUow the/m/.
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Remarks o f the Chairperson Hon'ble Justice Calla of the Gujarat 
High Court

J  may make it clear that human existence is the supreme truth and 
naturally the supreme purpose. And if  truth o f  this purpose is to be 
achieved then we must strike a balance between the development of the 
industries and the problems o f the hazards, which are there in the 
environment. We have a lot o f laws the question is | o f  their 
implementation. As all o f you know our Constitution itself is jbased on 
the concept o f trinity that is Brahma, Vishnu and Mahieph. The 
legislature, which is the creator, is comparable with Brahma, the 
Executive who maintains creation, is comparable with Vishnu and the 
judiciary, which has to work, as a watchdog is comparable with Jvlahesh.

The motive force behind recent judicial activism or rather dynamism is 
the faith o f the people. There must be coordination between legislature, 
executive and judiciary if at all we mean to achieve the supreme purpose 
to which I referred in the very beginning.

Lack of Coordination

I am reminded that head of the family he had to go to attend a function 
and he had just instructed his daughter and daughter in law that the 
pant which I want to wear in today's function is four inches long, make 
it short. He gave his instruction to both o f them. The daughter cut it 
four inches, the daughter in law not knowing that it had already been 
done, she again cut it four inches. So at the time when the head o f  the 
family wanted to u se it was eight inches short. The question is every 
body was interested in achieving the object and doing the job but there 
was no coordination. It was this lack o f coordination between the 
various functionaries, which creates the problem, and therefore, 
we have to see that while implementing these laws, there must be 
sufllcient coordination.

We must identify factors, which contribute to the pollution of the 
environment, and then its protection. Instead of discussing the 
harmfolness o f  hazardous substances or the growth of pollution, it will be 
better if we concentrate on devising concrete suggestions to overcome the 
problems we are facing.

Remarks of the Co-Chairperson: Mr. Vijay Sharma

I recapitulate what transpired in the inaugural session. This workshop is 
an effort at promoting informed and participate law making.
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It aims
Firstly; to  examine both the adequacy o f the statutory framework aiid to 
devise measures, which could deal with the environment problem on a 
war footing.
Secondly: to identify difficulties on the management front, namely the 
inter-departmental coordination and privatisation of activities relating to 
environmental protection.
Thirdly: in the overall approach to be adopted, some distinction had to be 
made whilst dealing with the existing industry and the attendant human or 
employment programs and problems. And planning for the new 
industries guidelines. An important innovation suggested >|esterday was 
the placement o f an independent environment expert in the manner of a 
labour welfare officer to look after the environmental dimension in 
industries.
Fourthly: great emphasis was laid on the strengthening |o f  the State 
Pollution Control Boards. Also because this would help in the uniform 
apphcation of laws.
Fifthly; there was cognizance of the crisis o f character and the need for 
attitudinal changes
Sixthly; to constitute a high level expert committee from different 
disciplines to follow up on any recommendations.
The mandate as emerging from the inaugural session would be how to 
ensure an effective mechanism for making law work in keeping with the 
precautionary principle and the doctrine o f sustainable development.

Why our statutory framework fail to link with real life] 
I situations.

In November, 1994 in Kardampuri Delhi a rag picker lighted 
a small fire, using discarded plastic possibly containing some 
Organo metallic compounds on a November evening to warm 
himself and the ensuing toxic fumes killed four persons. A 
similar kind o f incident occurred in a plastic market in Jwala 
Puri Delhi in June 1995. Yet another incident had taken place 
two or three years ago, in Mongolpuri in Delhi when some 
gas cylinders rolled over, exploded and killed. We were left 
clutching the Workmen Compensation Act in one hand and 
the Public Liability Insurance Act in the other_______

Them atic Presentation Dr. C handrasekharan:

The presentation focuses on describing the existing law. Such a 
description is necessary before any opinion on adequacy or inadequacy is 
expressed. Then we look at some grey areas especially examine those 
situations where we want legislation's to work but are unable to obtain 
results.
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The Legal Regime

Basically there are twelve Acts which deal with the subject o f hazardous 
substances. They cover_ safety, health, trade environment part o f the 
handling. If  their date o f inception is examined the oldest one is 
something like a hundred twelve years old. No Act is complete without a 
set o f rules. Each Act is accompanied with either a single or several sets 
o f rules. For example the Storage and Import o f Hazardous Chemicals 
Rules, the Import and Export, Storage of Hazardous Micro-organisms 
Rules, Hazardous Waste Management and Handling Rules have all been 
made under the Environment Protection Act.

Statues Relating to Hazardous Substances ---1
Ex plosives A ct f J Boilers Act Petroleum

Power AJcohol Act Factories Act Inflammable
Substances

Atomic Energy Act Dangerous Machines
{Regulation} A c t[^ ^ ^

Environment Protection Act Motor Vehicles ActllPQSj

l*ublic .Liability Insurance Act National Environment

Perspectives with Regard to the Legal Regime

What is th^ general p^ppective o f people who are not ver>- familiar with 
every- section and subsection? How do they feel about and the Acts and 
rules on the subject? One feeling that everybody has is that law's either 
overlap or contain conflicting requirements. Next stress is laid on poor 
accountability norms, which lower confidence in the system as a whole. A 
number of NGO's complain o f the poor access to information.

Many feel the environment is not taken into account when laws ori 
hazardous substances and their management are framed. There is wicje 
variation in the prescriptive norms. The control regime simultaneously 
includes legislations, which are up to date and 112 years old. The obsolete 
nature of some norms caused a high powered expert committee o f the 
Ministry o f Industry to recommend that these rules, specially the Petroleum 
Rules, the Gas Cylinder Rules and the Static and Mobile Vessel Rules had 
to be updated.
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There are a large number o f enforcement agencies and who differ in their 
understanding as regards the enforceability o f a legislation. For example 
if polyvinyl chloride is subject to regulation is it being regulated only as a 
chemical or are products containing these chemicals also subject to 
regulation.

The problem of lack of regulation

We have to  be very careflil when legislations are frame'd as to what we are 
going to regulate. Coming to the legal aspects we need to  examine what 
are the subsisting rules today and how they perceive cjar concerns. Many 
people have said there is a plethora o f legislations yeUwe know that on 
some aspects o f hazardous substance management there is no existing 
statute. In our refineries, when the streams come,, out they are not 
classified because we don’t have legislation requiring ^uch classification. 
Many aspects o f cryogenic substances need regulation}. The government 
has required an Expert Committee in the Ministry o f  Industry to specially 
look into this aspect because we have had major accidents with cryogenic 
substances.

Overlapping Legislations

Along with the problem o f  no legislation we have the difficulty o f 
overlapping legislations. For example the Factories Act defines 
hazardous processes and takes into account, hazardous mechanical 
processes. Whereas the Environment Protection Act takes cognizance o f 
processing in the chemical process industries alongwith the regulation of 
hazardous chemicals above certain quantities.

Absence o f standards, practices, guidelines

Apart from these you have lack of standards and guidelines on course of 
practice. Very surprisingly, none o f our regulations require that either a 
standard or a code or practice ought to be followed. At best a procedure 
has been laid down for testing. Internationally and specially now in the 
UN an Expert Committee has been specially constituted for this 
purposes. The approach is to standardise the various legislations on the 
subject o f hazardous substances to see that the prescriptions are 
harmoniously applied throughout the world.

Formulation of Guidelines Standards Practices

In this process; we have to 'be  very sure what are those codes, practices 
and standards that we need to follow.
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We need sustainable management o f the environment for hazardous 
substances.
We have to take preventive approach to managing risk by assessing 
substances before their introduction because in our country- we do not 
have any prescriptions. Whilst all over the world these prescriptions 
have been in place for the last three decades we are still grappling with 
the idea whether such an introduction is feasible? And whether it is 
possible in a country like ours?
We cannot have different prescriptions applied at different State levels 
or different authority levels for the same thing.
There is a need to be consistent.
We have to. design a legislation that takes care of this aspect.
What is the management required according to the,levels o f risk that we 
find in the life cycle o f the hazardous substances. |N o w  even an excess 
o f w'ater when it gets into the wTong passages is going to be hazardous 
and dangerous to the life. However it is not possible to control all 
inherent hazards o f a substances. There has to be a cut o ff level beyond 
which substances should be regulated.
There have to be various levels o f management depending upon the 
potential risk or inherent hazard o f the property or substance.
We need to be consistent with international standards and obligations 
because slowly the subject is getting into trading. All the prescriptions 
being put forth today on hazardous substances are as relevant to trade 
hence we have to  be very careful as to what we prescribe. Performance 
standards shall be used to control selling.
Ŵ e need to provide coordinated controls in supply, have a reporting 
system
And have at least one organisation, which is responsible for hazardous 
substances.

Definition of Hazardous Substance

In the definition provisions hazardous substances should be defined to 
mean; hazardous chemicals, hazardous wastes and hazardous micro
organisms and genetically manipulated organisms.
Such a definition covers the substances that are virulent and dangerous 
as far as life substances are concerned.
The classification for hazardous wastes and hazardous chemicals will be 
on the basis o f inherent property it being explosive, flammable, 
oxidizing, corrosive toxic to human beings, eeo-toxic, or even 
reactive.

It is the sum total o f the inherent properties o f these substances that 
makes them hazardous. There should be a system o f assessment before 
introduction under these Acts.
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Enforcem eRt

The last aspect requiring discussion is enforcement by existing agencies. 
It is a question o f  coupling, because it is a huge countr^'’ and we need to 
have various authorities that have to get together on the subject.

The Hazardous Substances Act

The legislation could be split into two parts.

In the fir s t part we need to define what are hazardous substances. Su |h  
definitions are necessary' because without them we have problems o f  
understanding each other. Once you define these substances you know 
exactly what you want to regulate.

In the second  classify these substances for controls. The classification will 
be applicable to all legislations on hazardous substances.

This Act is not a site-specific legislation. This is an umbrella 
legislation which is non-site specific. The site-specific legislation would 
be in place at the State or local level. These legislations would adopt this 
whole concept o f  hazardous substances, the definitions, the classifying 
regime, the classification controls and the performance requirements as 
provided in the umbrella legislation.

Illustratively let us take inflammable substances. The chemical 
substances itself you will classify them as flammable gases, tlammable 
liquids and flammable solids and then you will have those that becomes 
flammable when coming in contact with water or any other element. 
Practically speaking you have five categories under flammable. And in 
those five categories again after you have defined what exactly is 
flammable you would have to take an example o f  chemical liquids, you 
will start classifying them in a similar manner.

It is for us to consider after we classify as to what 
we should regulate. Once we have decided the quantity and the 
performance requirements we come to life cycle performance. The 
hazardous substance has to be regulated from its manufacturing stage to 
the disposal.



DISCUSSION 

Feasibility o f Uniform  Legislation

Prof. Subramaniam: Most o f the legislations are directed at major 
industries whilst the ground level situation is the exact oppos,ite. There 
are lots o f local small-scale level industries, which are c|utside the 
purview of any environmental concerns. For example mechanics, and 
technicians all over the country and also domestic industries like brass 
making in Moradabad or the Tamirparani in Tamil Nadu. They are also a 
very major source o f toxic chemicals to various levels. H ow  is a 
legislation to be formulated to handle this problem? Further ^  has been 
pointed out anj^hing, even some o f the cooking things, could be 
hazardous. A gas in the kitchen, or some other chemical that is going into 
the food processing unit o f the domestic industries all o f  them could turn 
out to be hazardous. Recently in Delhi, one o f the drainages blew up, due 
to accumulation o f methane gas caused by the non-removal o f motor 
engines. When you talk o f hazardous chemicals, you have address all 
these problems in their entirety.

M r. Das : While I agree with Dr. Indrani that we need an umbrella act my 
suggestion is integrate all the legislation's the eighteen or nineteen laws 
that she described under one umbrella legislation. Enforcement then will 
be much easier, industry will have to deal with lesser number o f people 
and as part o f this umbrella act as is the case under the Factories Act, the 
law can insist that industry- has an in-house regulator who is competent in 
the field o f safety, occupational health and environment. It is not 
difficult. It is happening in the west and it is time that we in this country 
also look at it.

Justice Umesh B anerjee : Is one umbrella legislation, practicable? If
you have one umbrella legislation whiat happens to existing statutory 
regimes? For example, the Factories Act is a complete code. It provides 
for a number o f safeguards. If we have one umbrella legislation does that 
mean that all those safeguards, which are imprinted in that Act, shall have 
to be given a go by. Or that will be in addition to or supplemental to, then 
the Act ceases its efficacy as a complete code in itself. We have the 
Boilers Act, certain preventive measures are there. One umbrella 
legislation according to me may be farcical not a feasible proposition.

Delegate: My own view is that a comprehensive legislation will act as a 
great booster to lessen the burden o f  people who want to start industries.
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It will also act as a check against persons who are trying to foul the 
environment. In order to check this environmental abuse, the one 
suggestion I would like to put forward is there should be one 
comprehensive legislation under which different categories o f officials 
should be entrusted with the responsibility o f  taking care o f  different 
aspects o f environment. Only then will it be possible to work effectively 
in this field. Illustratively there are so many motor vehicles emitting 
noxious gases, which are injurious to health. Except for one. section in the 
M otor Vehicles Act there is no other section, which deals with these 
things. And that section contemplates imposition o f fin|e in the first 
instance up to hundred rupees and for the second offenq'e up to three 
hundred rupees. The question is how many motor vehidl^s have been 
challenged under this section? This under Rules o f all India application 
that is the M otor Vehicle Central Rules made by the Union Government. 
The difficulty is that when environmental pollution is taking place at a 
very dangerous pace, our legislation is moving at af snail” pace. 
Therefore, there is great urgency to think o f a legislation with uniform 
application all over the country.

Delegate: Dr. Indrani Chandrasekharan used the word Umbrella 
legislation, I would have preferred her using Shamiana legislation. That 
is I have lifted the word umbrella for my use,. Perhaps it may be 
impracticable, to bring all the twelve current legislations into one 
comprehensive legislation but there is perhaps room to rationalise. As for 
example we have one Act on W ater pollution, one act on air pollution and 
one, apex Act on Environment Pollution. In fact a proper amalgamation 
o f the provisions o f these three major enactments and may be a few others 
may result in lot o f comprehension and rationalisation.

E nforcem ent

P rof Subramaniam; I wish to address the issue o f enforcement. We don’t 
have a proper enforcement mechanism as o f now. There is no point in 
writing brilliant sounding laws if  you can’t enforce them. In fact my 
position would be please don’t have the laws if you can ’t enforce 
them . Also make the laws readable to general public. There is no point 
in having high sounding laws with complicated syntax which common 
man like me cannot understand. The law should be so drafted that 
persons who have to enforce it can understand it. And scientists and 
technicians can also understand what the law expects.
Two Canadian experts were in New Delhi conducting a workshop on how 
to handle hazardous waste. Their experience with Canada has been that 
compliance with regulations is as good as their enforcement. We have 
too many laws, too many rules. I don’t think we need to generate more 
regulations. Industry has and is facing a serious problem in complying 
with all these regulations because there are so many different agencies.
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^hey have to deal with. A lot o f organisations worldwide and o f course 
now in India have started integrating activities o f safety, occupational 
health, and environment into one in-house regulating agency. These 
aspects cannot be segregated from the way a person works. A quality 
control person has been a third party. If we have to run our activities 
with due concern towards safety, health and environment these 
concerns have to be built into the way we do work. The way we drive 
our car, the way a blue line driver drives has bus. You cannot have a 
third person taking responsibility for some thing that goes wrong. The 
Supreme Court in a recent judgement has fixed responsibility by defining 
who is an occupier under the Factories Act. May be this definition should 
be extended further to all other such regulations. Under the Factories Act 
a competent safety officer has be appointed. Let us enhance the scope of 
that provision and ask for the appointment of a safety health and 
environment officer. May be one person, may be more than-.one if the 
organisation is too large. Under the amended Factories Act industry is 
now also required to have qualified persons to operate hazardous 
processes. A similar situation prevails under the Indian Boiler Rules you 
had to have Boiler Attendants if the pressure rating of the boiler was 
above a certain limit.

The minimum qualifications required for people who will be handling 
various kinds of hazardous need activities also to be specified.
Transportation o f dangerous goods -  let us not talk o f dangerous goods - 
let us talk o f  transportation of human beings. Why is it difficult for us to 
insist or ensure that the drivers who drive these buses are trained, or 
certified, genuinely certified and let the public have an assurance that 
their lives are not going to be at risk. When you talk o f dangerous 
substances there is again a legislation available but pressure industry that 
we will not have drivers available who will be able to understand what is 
to be done with dangerous chemicals

Delegate; We have too many laws in this country, too many. Dr 
Chandrasekaran has herself cited twelve statutes, nineteen rules, this that 
and the other. The only thing that is required is enforcement. Who is 
going to ensure enforcement? Enforcement should be by the newly 
constituted Pollution Control Boards. Let them be revamped. Let them 
do their duty, let them do their job.


