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Twentieth century has witnessed expansion
of trade and business enterprise in the corporate
forme In India the impact of business companies
after the Second World wWar has been so wide spread
-that all sections of society have been affected in
one way or the other. This has given rise to a concern
on the part of legislature to the respective positions,
rights ond duties of various components of the cor=
porate structure. The functions, rights &nd obliga-
tions of people in the management (particulirly
directors and now abolished Managing Agents) the
sharéholders both majority and minority have been
defined and regulated both stctutorily and judicially.
Particularly protection of minority shareholders and
the interest of public¢ has been an object of solic-
tum of legislature and judidiary.

The pbwer of investigation into the.affeirs
of a company vested in the Central Government under
Sections 235 to 251 of Indien Companies Act 1956
is one set of proyisions to protect interests of °
minority shareholders and public. The idea of investi-
gation into the affeirs of a company suspected of
mismanagement and malpractices by a Governmental
Apency is not new. As early as 1862 the English Act
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provided for the inwvestigation into the affeirs

of a Compeny by Board of Trade in Englend. The

scope and cOnsequences of investigation heye
increased gradually. Under %the present Indian

Act of 1956 the scheme of investization is very
extensive with far reaching .consequences for the
company and people in its management, Concern

has been express;g by the Gompany Lay committeel

and the judiciary® about the gossible abusg of these
wide discretionery vowers with the Central Government.
These wide powsrs nhoye been yested in the Central
Government with @ pilous hope that they would be
judiciously exercised for the bonafide purpose for
which they are intended. T'ide executive powers

like these warrent striet judicial review of adminis-
tretive actions to prevent their misuse. An attempt
has been mcde in thls paper to tnalyge the Proyi

, sions of Indicn Companies Act 1956 and practice
regarding investigaetion ond the scope of reviey

by tiae Gourts.

Investigation by Centrel Gowvcernment into
the affcirs of a2 Company mey bs initiated broedly in
two ways:= .
3 4

(1) At the ingtance of theépembers Repistrar,
the court® or comp.ny.® The objcct of these
provisions is to encble the members, Registrar
or the Compaony to know what is wrong end
who may be held responsible for it in company

affairse.
1. Report of compony lew committee 1952, p. 133.
2 New Cen. Jute Mills €o. Ltd. v. Dy. Sec. Ministry

of Finance, 1966 Co. Cases 512, 541.

3. Uuder Section 235 ¢l. (a) end (b) on the
application of members with minimum
prescribad strength.

4, Under Section 235 sub, c¢l(c) when Registrar
reports under subesec. 6 or 7 of Section 234,

5. Under Section 237 cl.(2) sub.cl. (ii)*

6 Under Section 237 el.(a) sub.cl.(i?*

¥ In both these cases the Central Government

is bound %o order investigation.
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(2) Under Section 237 sub.cl.(b) the Central
Govérnment is empowered to initicte investi=
gétion suo moto without being petitioned by
any one. This provision is to protect the
Interest of indifferent shareholders who
may not bother to tcke steps under Section
235 and ‘also to protect the interest of
people dealing with the compsny who may
suffer if the indulgent or even conniving
members refuse to.initiate proceedings
U/S 235.

It is interesting to note that not meny
investigations hewe been initisted under S:ttion
235 of Indian Compeanies Act. Almost all inyestiga=
tions ordered under the Act ere under Section-237(b).
Further minority shareholders have sompght pro=~
tection under Scctions 397, 398 in very large number
of cases. This speaks volumes regérding the choice
and the faith members hive in judiciary and probibly
the lack of faith in executive.’' This in itself
warrants a stricter judicial review of Governmental
investigation of the compony affairs.

INYESTIGAT ION UNDER SECTION 237(b).

Central Governmeni under Section 237(b)
of Indian Companies Act nas very wide discretion
bordering arbitrary power to initicte investigation
into the aff.dirs of any compeny, if it is of the
opinion thet there ore clrcumSucnces suzgesting
any one or more of the followings=-

(1) Thet the business of the company is
being conducted with intend to defraud its
creditors, members or any other persons, or
atherwise for fraudulent or unlewful purpose,
¢r in a manner opressive of its members, or
that the company was formed for any fraudulent
or unlawful purposej or

(i1) thet the persons concerned in the
formation of the company or the management
of its affeirs have in connection therew1th
been guilty of fraud, misfeasance or other
misconduct towards the compony or towards
any of its members; or



(iii) that the members have not been given
all the information with respect to its
affeirs which they mizht recsonebly expect,
including information releting to the
calcul-tion of the commission peyable to

a managing or other director, the managing
agent, the Secretories and treasurers, or
the moaneger of the company.

There havye been about helf a dogen cases
before the courts including the Supreme Court where
the scope of discretion of the Centrcl Govornment
to order inwvestigation under Szction 237(b) has
been reviewed. In almost all cases the same indi=
vidual ncmely Shree S.P. Jain or his family are
thg people contrgll;ng the company investigated,
this may be a coincidénce, probably due to the
fact thet they mey have indulged in concerted
malpraectices. But one gets a lurking doubt
that investigation by the Central Government
moy be a plenned persecution of & business
house which mey have incurred Gowvernmental -
displeasure, more so whén allegations of mala=
fide and deiiberate harassment are made by the
petitioners which have not been convineingly
rebutted on behalf of the Government. Thils creates
an' apprehension that Governmental discretion to
investigate the affairs of a company has great
potency of abuse if it has already not been
obwged., This calls for safeguards to the
company by stricter judicial review ond suitable
statutory amendrient without sacrificing thé& objectives
of e genuine investigation. Process of investi=
gation normally starts with a notice to the
company wiich comes as a bolt from the blue
informing the company thot it is going to be
investigated and such and such inspector would
do it, because the Centrel Government is of the
opinion thet one or more grounds of section
237 (b) are present. The order is a mute and
does not disclose the reusons. Then the Company
asks for the reasons,? yhich are refused either -
on the ple&a thet disclosure’ would affect investi-
gation adversely or th.t investigation would
disecowver-the reasons. 8

D 0SBy S e Rt TG 2P PE Tk

7 New Central Jute Mills Co. Ltd., v. Dy. Sec.
Ministry of Finance, 1970 Com. Cases 102 at
106

B8e - upra. (7).



-55‘

On such refusal the court is epproached
with & protest ¢nd assertions that the-order
of investigation is discriminatory, unwarranted,
malafide,? jntended to harass and damcge the
company,10 yith citations of facts showing th.t
the company is well menaged and ndne of the
possible grounds under Section 23%(b) (1) (ii)(diii)
are present.

Central Governmenit nas opposed these -
petitions with'a stock answer that the discre=-
tion of the Government under Section 237(b) of
the Act is subjective and absolute and therefore
cannot be questioned in a court of law either
for réasons of constitutionality under Art. 14
or Art., 19(1)(g) of the Indian Constitution or
otherwise. As regards the constitutionality the
Supreme Court hes_held in Barium Chemicals v.
Company Law Boardll ghat the exercise of power to
investigate under Section 237(bP of the Companies Aect
1956 does not violete Art. 14 nor it can be
challenged under Art. 19(1)(g) of the Constitution
as protection of this Article is not ayeilable
to a company as held in State Trading Corporation
of India Ltd. v. Commercial Trading Tax Officers
Vishakapatnom.d2  poon otherwise according to
Justice Hidayatulla, Justiice Bachawat and Justice
Shelat,13 it is not unconstitutional as it amounts
to reasonable restrictions permitted by the
Constitutione.

TSN Do e e T P

9. Barium Chemicals v. Company Loy Board, 1966
Co. cases 639.

10. Dy. Sec. Ministry of Finance v. Sahu Jain
Ltd. 1970 Go. cases 83 at p. 90.

1. 1966 Company cases. 639.

12. 1963 Company cases 1057

13. In Barium Chemicals v. Company Law Board

1966 company Cases 639.
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Howevyer, the discretion is not absolute
as the analysis of Section 237(b) would show
taat thet investigstion of a company under
this provision is subjett to two-pre=conditions.
Pirstly, the Central Government (Now the Compeny
Law Board) should be of the opinion that the
particular company needs investigation. Secondly,
that this opinion is for reasons of suggestive
circumstances thct one or more grounds of
Section 237(b)(1)(1i)(iii) are present. The
formation of the opihion by the Government is
obviousiy a subjective process and is, therefore,
not open to judicial review as explained by
Justice Shelat in Barium Ghemicals, "There can be
no doubt that the’legislature provided for the
opinion of the Govyernment and not of a court.?
Therefore, it cannot be questioned either for
sufficlency or reasonableness in a court of lawy
provided of course the opinion is formed in a
bonafide manner. Thus this action is discre=
tibnary «nd administrative limiting the judicdial
review to bnly two situations namely (a) When the
Central Government had not formed the opinion
at all or (b) when the opinion formation was malae
fide or preverse because no suggastive circum=
stances for the formetion'of opinion to investi=-
gate were known t6 the Government at the time -
of decision to inwvestigate the affairs of a com-
pany. A netural corallary of this is that if
irrelevant or extraneous circumstances are the -
basis of the opinion, the opinion formction pro-
cess 1s not_valid. PFurther as rightly held in
New Centrcl ,Jute Mills Co. Ltd. v. Dy. Sec. Ministry
of Finadnce= gircumstances discovered after investis
gation cannot yalidate the opinion formation in
retrospecte.

v

Scope of judicial review is cvailable
for governmental action as the legislature expressly
mentions suggestive circumstances in the Scection.
Fortunately the Supreme Court of India has taken
the right step in Rarium Chemicals v. Company-Law
BoardlS in extending the scope of judicial review
to the scrutiny of suggestive circumstances which in
this case were delay in completion of project and
losses. Simil&rly, in Roatas Industries Ltd. v.
S:D;*Aggarwal}s the purchase of convertible preference

4. 1970 company Cases 102.

15. 1266 Company Cases 63
16e 1969 Company Cases 781.
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shares apparently at the market reate and the fact of
reputation of Shri S.P. Jain due to Bose Commission-
report and pending prosécution were held to be irrew
levant and extraneous for the formation of opinion
by an expert body like Company ILaw Board. As not
everi a prime facie conclusion can ever be drawn

from these circumsténces thav fraud of mismanagement-
is being précticed. Taus the court has found a fooi~
nold to prevent a perverse exercise of discretion.

This attempt on the part of the judiciary
to probe opinion formrtion has been resisted by the
Central Government by insisting that not only the
opinion but <¢lso the suggestive olrcumstsnces on
which such opinion is formed, is subjective ¢nd,

therefore, out of the scopg of judicisl reviews "To
quote Mr: Justice Mitra in_py. Sec. Ministry of

Finance v. Sshu Jain Ltd.,*" "Phey draw a tight
veil around them ond. thlnk the veil ¢an neither be
pelerced nor lifted."” It is inconceivable that

legislature 4id not intend this little protection. 18
Instances hayd besn given by the Government where
emergency provision haying phrases like, "in the
opinion" or Msatisfaction™ of ean administrator, action
may be taken and the bagis of such opinion or sat1s~
faction could no be gquestioned in court df law, 19
It is to be noted that firstly Section 237(b) is

not an emergency provision like Défence of India
Rules which are class in themselves with a different
purpose &nd secondly even in such cases, in absence
of any ground suggesting the exercise of discretion,
judicial review is possible.’ZO-

The courts nave however agreed thet reasons
or the suggestive circumstances need not be cited
or disclosed to the compeny at the time of ordering
investigstion. But once they are challenged (as 18
always the case), then the reasons must be diseclosed
to the court, 2l'a blanket of denizls in affidavit is
not enough. The practice of the Central Government
not to disclosé any reasons.to the company (whiech has
judicial approval) is to say the least unfair to the
companY‘which is telzen by surprise; In any 'case it

17, 1970 Company Cases 83.

18. Shelat J. in_Barium Chemicals v. Co. Law Board.

19. Sadhu Singh v. Delhi Administretion AIR 1966 SC 91,
20, Emperor v. Shibnath Benerjee 1944 F.C.R. 145 P.C.
21. New Cent. Jute Mills v. Dy. Sec. Ministry of

Finance 1966 Co. cases 572.
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leads to litigation and delay in all cases as the
order is challenged always to seek disclosure of-
circumstances’ before the court., They delay frus-
trates the investigation and herms the company in

its business and repuuaulon. It would be, therefore,
better if the reasons are given in the order of ine
vestigation which should be a speaking order as far
as possible. The argultent thet disclosure in advance
is likely to affect investigation is a disguise either
for peryerse exercise of power or an excuse for 2
"fishing expedition™. The powers of enquiry vested

in the inspector<® ;.o 5o yide that the disclosure
of reasons is not likely to effect the 1ﬂvest1gat10n
in any matericl sense.

NATURE OF DUTY OF AN INSPECTOR:

One'of the fundamentel questions in case of
judicisl review of investigation of a company by.
central government hes been whether an inspector
appointed by the Government to make investigation
into the affuirs of a declared company is under a
duty to act judicially? Or to tuse the well known . 23
expression of Lord Atkin in R. v. Electric Commlssioner,
whether the inspector during company investigation
is a person "haying legal authority to determlne '
questions affecting the rights of subjects and havying
duty to act judicially. :

The answer has beeh in negctive ever since
the famous case of Re Gro venor and West End Raillway:
Terminus llotel Co. Ltdo,, This case has been approved
and followed in Englond,25 Australia26 gng Tngia.27
The rcasons thet an inspector does not gdischarge a
judicisl-duty are, because he decides nothing, 28

Doy I P T T % O Juth T g Ol g

22, Discussed later.

23. (1924) 1 KoBa‘ 1710

24. (1897) 76, L.T. 337 (a case on Inglish Act,
Ss. 56-61 similcr to our owm pr0v1s1ons)

25.  Hearts of Oak Assurance gompany Ltd. w. A.G.
1932, A.C. 392.

26. R. v. Coppel; Exparte v1ney Industries (1962)

' V.R. 630,

27 .New Cen, Jute Mills Co. v. Dy. Sec. Ministry.of

Fin<nce 1959 Co.'cases 97'at 111. Cocmpatore
Spinning <end Weaving Co. w. Srlnlvason 1966 Co.
cases 572.

28. New Cen. Jute Mills Co. Ltd. 1966 Co.cases 512,535



- O =
29

his report is not a judgment._His-job at best is thet

of a fact finding commission.°Y. myestigotion by '

an Inspector has been-compared with a police enquiry31

or an enquiry by a Revenue Officer. 'For all these

reasons the proceedings before an investigating

inspector are treated neithepjudicial nor

quasi judicial.

Time and, azein the test of judicial or ad=-
mlnlSErctlve nature of @ statutory body (an inspec~=
tor is one) has been based on the dual principles

laid down by Lord Atkin in the passake quoted
above. Firstly the nerson should hove legal
authority to determine guestions affectlnv rights
of subjects. It is to be notad thet it would be
difficult %o clessify en enquiry as judicial
unless 1t directly affects ¢ person, the indirect
effects to others (¢s is tru: for the company and
people in its management) may be dire, but this
does not clter the nrture of the proceedings. Secondly,
the process by which the person functions must be
a judicial process as explained by _Lord Radeliff in
Makhuda Ali v. M.F. De S derstne;BZ %I truth the
only relevant criterion by English Law is not the
general status of the person or body of persons
by whom the impaired decision is mude but the
noture of the protess by which he or they are
empowered to arrive &t their decision. When

it is a judicicl process or process analogous

to the judicial, certiorari can be granted".

Thus the duty to act judiciolly arise if the
process to be followed is either judicial or
amelogous to judicial process.

29. Rami:zh ‘Nadar v. Amrithraj 1962 Co. ccses 52,

30, Raja Narayan Bansilal y. Manech Phiroz Miscry
1960 Co. cases -644 (Supreme Court Spoke in -this
case for inspector under Section 234-~235 and
not under Section 237).

31. 1959 Co. ceses 97 (the analogy is rather
misplaced).

32, (1951) A.C. 66.



Let us examine the procedure of investiga=
tion and the powers of the inspector appointed by
Central Government to investizate the affeirs of a
company under Sections 235=237 of the Aet of 1956,
The Act significantly mentions nothing about the
procedure to be followed by the 1nspéctor though his
wide powers are enumerated (which acve been extended
more thén once by ameggment) The inspector can
call a host of people™ in the menagement or employmenht
of the company =“nd eveén outsider to éppecr hefore
him as witnesses «nd testif'y’, the 1mt§2r with prior-
permission of the Central Government The examinaw
tion of these witnesses may be on oath ond their
testimony may be reduced into writing cnd their

signature obtained on the 'testimony. Other powers
of the inspector include problnc of cllied comp:nies,
seizure of documents and power to prosecutc persons
refusing to answer questions or producing documents
. required by hlm. The powers and procedure may not
be judicial in the conventionzl sense as put by
the'Madras High Court in Coimbuatore Spinning ond
Weaying Mills v. Srinivasen3d ;5 yws gentral

Government is not in a position of & pleintiff or
complainent before him, there is no cross examis
nation of withesses. But the procedure is not
completely devoid of judicial tinge also. It may
be classified as analogous to judicicl proceedingse.

Section 246 of the Act of 1956 provides
that copy of the report of inspector appointed
under Sections 235+237 1s admissible in any
legal proceedings as evidence of the opinion of
the inspector in relation to any matter conteined
in the report. Central Government may decide
to petition for compulsory winding up for justice
and equity or mey decide to prosecute persons for
their misdeeds or both on the basis of the report
under-Section 243.

33. Section 240 of the Act.
4. Section 240 of the Act.
35. 1959 Co. cases 97 at 111.
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Since %the report is an exore351on of opinion,
or at Best & recommendetion to the Central G0vernnent
wiich mcy acceD or reje¢t it, the convention:l view,
thercfoie, is thot 1nsDector or 1is renort does not
affect the rights of the subiects in Lord Atkins
languaze. Howevﬂrﬁ the report is not that inocuous, @s
great relience is Tikely to be placed by the Cenbrﬂl
Goverﬂmepc to talie sction under Section 243 on its
basis end therefore, it does affect the rights of
the comp.ny. The (rgumsnt thet effects <re indirect
is more sbphlsticated than reals Furthar the eyil-
dentiary velue of ths renort can 1.rdly be under~
estimated s indiccted by two recent cases Re. S.B.A,
Properties Ltd.3? cnd in Re Trevsl and Hokiday
Club Ltd.38 yhere it has been held by Pennycuick J.
thct the report 1s & material on which if unchallensed,
the court could mcke @n order of windins up. Thus
report of %the inspector ddes lead to extremely
serious conseguences, walle the comp-ny or thé
witnesses before the insnector cannot claim awaen
the assistance of o counsel3?9 . the time when

investigotion is :oing on to prevent distortion
of the report by default on the pert of the witnesses.

N Irrespective of the ncture of the Inspectors
functions which mey'not be called judiciel or quasil
judicial in the conyention.l sense, in feirness it
1s desirable tht the nrincinles o% natural jLstice
should be made appligcsble for proceedings before the
Tnspector to mitigate the hardship of the company and
its manasers. The argument thoet judicisl serutiny
is there at the time of prosegution or petition
for winding up overlooks the burden of proof at a
later stage wien a onrima facle case seems to be there
on the basis of revort. Application of principles -
of noturel justice tqQ proceedinfs before the inspec=—
tor should not be digflcult in vizw of Suoreme Courts
remarks in a yery recent case A.JK. Kraipak.and others v.
Bnion ef-India 40 Mr. Justice Heade observed "the
36. In a recent ccse Re. ABC Coupler ¥ngineering Co.
‘ (1962) 3A,8,R. 68 it has been held' thot report
by itself cannot be edmitted as proving the-facts
contained therein,

37. 1967 Com. cases 618.

38. 1967 Com.cases 673.

39. Significantly English Act does provide in
Section 167 for assistance of counsel o
outsiders. Our Act is silent.

40, A.I.R. 1970 8.C. 150.
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norigon of ncturcl justice is constently expandingt,
"He furth:r adds "the aim of rules of nctural justice
is %o secure jucstice or to put it neq-tively to
prevent miscarriace of justite., Ths=se rules can
operate only in areas ndt covered by law. On
page 157 ne a2dds "till very recently it was the
"opinion of the courts that unless the authority -
concerned was reguired by léw under which it funce
tioned to act judiciclly there was no room for the
applic-tion of rules of n-turel justicess.. If the
purpose of rules of naturcl justice is to prevent
miscarriaze of justice one fails to see why these’
rules should be mede inanplichble to administrative
enquiriss." From these obserwctions the distinction
between judicial and administr:tive bodies seems %to-?
be disappearing. It is hoped thtt for practicel die!
fficulties faced in compiny inyestigction the nrocedure
before the inspector shall be covered by principle
of ‘natural justice encd some sort of limited judicisl
revieyw would be possibla.

P ROCEED INGS_BEFOR® THE INSPECTOR AND ARTICLE 20(3)
DF Tds CONSTITUTION: o

An allied issue with the néture of inspectorts
functions is whether in such enquiry & person can
refuse to answer incriminatory guestions ¢nd seek
protection of constitutional guarantee under
Ars. 20(3) of Indi.n Cbnstitution, Supreme Court in
Raja Norayen dansilal y. Meneck Phiroz Mistri 42
~after review of cases?3 y.1g nry gonstitutional

guerantee under Art, 20(3) is ayailible to a

person only when a_formcl wccus«tlon h.s been made
avcinst him relesting Yo <n offence which in the normal
coursté may result in prosecution. Gajendragadkar J.
observed thet investiszation carried on by ¢n insvector
1s like thet of « fact finding commission. In such a
case there is no accusation either formal or otherwise
goainst any one. The constitution comes into opereition
"only when a person is accused of an offence and 1is
compelled to :iwve evidence ond not when a person is

P e 2y T T g I 2 et Bt T

41, A.I.R. 1970 s.C. 150, at pase 156,
42, 1960 Compeny Cases 44,

43. Magbool Hussain wv. Stote of Bombay (A.I.R. 1953
5.0.J. 456, Shormu w, Satish Chandra 1954 (S5.C.J.
428) Thomes Dona y. Stite of Punjeb 1959 S.C.J.
699, etc.



compelled to give evidence on the begis of which he may
be accused later. The issue of an already accused person
against whom the prosecution was nendins came in Shushil
Kumer Senghi v. R.R. Kini, ¥ ynere Mr, Senzhi refused to
answer questions suring investigetion on the plea thot
replies are likely to dncriminate him in @ pending prosew
cution befdre the District Mecistrate resepding eriminal
breach of trust. Punj.b High Court rejected the plea -
for reasons of varueness. In any cese, refusal to anse
woer a . uestion haying direct beesring on facts about

wiich a prosecution is already vending against a person,
has to be protected. Though no blcnket protection is
possible for is desirable as it would otherwvise frustrate
the object of encuiries, at the scme time constitutional
guarantee under Art, 20{3) should Be liberally extendcd.
This again ecalls for assistence of a lawyer to inform

the witness of the incrimineting ncture of the guestion
at the investization stege, to reduce the chcnces of
incriminatory questions belns replied and such testimony
bging used wgainst the witness in pending prosecution.

CONCLUSIONS:

1. The order of investigetion from the Central Governse
ment should be a speaking order diselosing reasons for
investigations

2 Since the consequences of the rgport of the inspec=
tor are so serious e¢nd far reaching in faect (though not in
law) the procedure before the inspector should be subject
Yo principles of naturul justice.

3. Constitutioncl guerantee of Arts £0(3) should be
liberally aveileble during the investigeation by the
inspector,

4,. The pructice of comn.ny law board of copointing
inspectors from within the Depeartment thoush technically
unobjectioneble ¢s any onc can be apnointed as insdector
under the Act is not vy.ry desirable. It would be better

if outside cxmerts ure apnointed to inwvestigcte the affairs
of the comneny. This would meet the criticism mede in

some cases Ll T inspectors are biased as they come with

a sense of commitment to definitely, find something
objectioneble to justify the order of inyesticzi tion of
their department.

8 g e 7Y g gy

44, 1965 2 Comp. Lede 31lle






