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Jeint stock business coempanies are now fairly
0ld, They have a long history hehing them.1 Formation,
administration and liouidaticn of such comvanies have
from the very beginning been attended by nublic conse-
cuences. This i5 so beceuse their canital stock is
rai sed from the public in ceneral® anc¢ they have “"the
enormous power to affect the lives of labourers =and
consumers,"3 MNaturally for the protectior' of these
cornorate constituencies, almost. every aspect of the
company's life has been made a matter of public gaze,
Eegistration of princinal .documents at a public office
"has been one of the main pillars of the company law
structure,"4 Similarly, company's relations with the
contributors of its canmital including Zehefiturehclders
and creditors are one of the principal themes of the
Companies jAct, Sone me-sure of nrotection is now
afforded to cornorate employees grd consumers, All
this creates an imporession that verhaps business
comparies are under strict public control exercised
throuch legislative and judicigl institutions, But
this is not »recisely so, Both the legislature
and courts have afforded to “he corporate sector a
fair megsure of indenendence,

The courts have been particularly reluctant in
probing into the business life of a comnany, On
several occasions they deliberately shut their
doors against those complaining cof corporate abuses
because they do not want to incur "the danger of
having to run all corporations,™S Thus it is not
very ezsy to secu¥e the interposition of the court
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between the shareholders and the managers of their
company, Following are a few of the situations in
which the court's intervention has been desired ard
has not beer forthcoming,

1. If anything coémes near tc the contribution

cf "limited liability" to the growth of business,

it is the trensfergbility of shares.,. An investor

in a joint stock comnany loses permanently his
ownership ¢f the mcney which he has harded ocver to
the company. @Iis only nroperty is the.right to
dividend and the value which the stock mavket would
place upon his shares., Market value depends, among
many things, upon the ease 0f transfer., The Comparies
Act allows ccmpanies by their articles to place
reasonable restrictions upon the right of transfer,6
Articles usually leave the matter to the discretion
of directors, The courts have persistently refused

to interfere in the exercise of this descretion,?7
excePt when caparice or lack of good faith is apparent
on the face of the directors' refusal,B8 The legis-
lature attempted tc remove the effect of this
judicial reluctance by introducing s.111. This
section enables the Central Goverrnent to direct
registration of transfer., But no sooner the Central
Governnent attempted to exercise this power that the
Supreme Court interverned and held that the power was
just like that of the court, that is to say, of
judicial nature and could be exercised only in the
circumstances in which the court could have exercised
it, nanmely, when the directors' refusal is a capari-
cious, corrunt or malafide, 9

2. Another ground on which shareholders have been
seceking the help of the courts is their right to
participate in further issues of capitgl, “Economic
theory demands that business be run by the man who
takes the prefit . "1C Company law follows this theory
by making the shareholders" the ultimate and final
authority within .the corrorate enterorise."1l But
this theory is totally divorced from practice. Share-
helders no longer hire their managers., It seems
managers hire their cagpital,12 Shareholders are
investors, "who for the most part do not wish to be
bot hered, excebdt by dividents,"13 This facilitates
managerial self-perretuztion, The economic powe¥ of
companies instead of democratising itself tends to
concentrate in the hands of a few capitalist =turned
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managers} The Compenies Act tries in many ways

to strengthen the thinking shareholder vecice in
cerpcrate control,15 Section B1 of the Act is cone

cf such prcvisions, This section enables a shaee-~
holder tc maintain his voting strength by subscribing
for a »oroportionzte number of shares in further
issues ¢f canmital, Formerly this right could be
excluded by # simple majority of sharecholders, But
now a specigl resolution is necessary,16 Rut even
this is net likely to prove ah effettive rrotecticn
in view of the fact that shareholder power tliese

days resides in the managers. Hence the sharcholders'
right to equilinrium of voting nower can be protected
only by the ccurt imnerting the fiduciary principnle
into the exercise of the nower of excluding existing
shareholders freom narticination in further issues,l?
But the Supreme Court refused to do 50 in the
admirable cpoortunity that came before it in Shanti
Prasad Jcin v, Kalinga Fubes Co,18

3. Direcctors have generally been regarded as
representatives, trustecs and agents of the

cornorate body and not of the corvorators, They

owe all their duties to the mythical entity and none
to its members; This enabled ditectors to conceal
cenfidential Information fromthe members about the
company®s potentialities and strike a deal for théir
shares,19 But this was one occasion when the courts
should have come out to rescue shareholders from
manipulations by extending the concent of trusteeshin
and making the directors responsible nect merely

to the institution but also to those whose interests
were zffected by their decisions, A faint begirning
has already been made and if the facts of Percival v,
lixight20 are repeated the result would probably

be different both due to the stgtutcry changes 21

and changed attitude c¢f the courts.22 Tecday
directors cannot always act under the impression that
they owe ne duty to individuwal shareholders, But
this rudimentary duty to them may remsin as unenforceable
as the social cbligations of business mnless it is
clearly recognised that not merely the comnany but
also all its members shall be the beneficiaries of the
fiduciary obligation, 23
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4, The general principle relating to the conduct
of cornorate litigation as against outsiders is
that only ‘the board of directors are comnet@nt to
decide whether or not the company should sue for
a wrong done to it, Put where the directors refrain
from enforcing the company's -right-.and it appears
that their ingction is more due to. malafides than
sould commercial policy, the court will readily
allow any shareholder te sue in the name of the
company.24 3ut where a wreong is dene by the corporate
insider, the principle of Foss v, Harbottle apnlies,25
Ever since this decision, it has beceme axiomatic
that all wrongs which can be confirmed by a majority
of shareholders should not be made the subject of
barren litigation at the instance of a shareholder,.
The court was afraid of its process being frustrated
by a majority condoning the directors’ frauds and
that the court's attenpt tc settle majority and minority
relations or such matters might niean ah unwarranted
interference in corporate affairs,26 The principle
has been applied to a great variety.of cases, It
las been usad to cover improper applications of
corporate assets,27 negligent deals and deliberate
delays which defeat the combany's reasorable business
oprortunities,28 issue of further shares not in
the interest of the company but only to keep 20
directors in power by frustrating a take-over bid,
Its latest applications arcec reflected in the decisions
of the Court of Apneal in Hogg v. Cramphorn [td,30
and Bamford v, Bamford.,31 Thus the rule is being
constantly applied while the conditions in which it
Was laid-down do not exist today., Its prime basc
is the autherity cf the general meeting to condone
the directors*® sins., But the general meeting today
is not as real as it was in 1843, The modern :
shareholder has been described as an sbsentee owner32
and a passive lender of money33 whose eonly interest
in the company is - a reasonable return on capital,
He always votes "yes" at the porpxy machine, When
directors have their conduct anproved by the general
meeting what haprens is nothing more than the directors
affirming their own conduct in the name of the general
meeting, Their power to manipulate votes cannot be
ignored, Thus the legitimacy for corporate decisions
must be found in some other cuarter than the ritualistic
general meeting of shareholders,34 The courts must
keep these developments in mind before shutting their
doors to 2 ninerity sharcholder's derivative action in
a situation which is not covered by the traditional
excertions tc Fods v, Harbottle,




Tnese eXceptions embody situations where mana-
gerial sins are sc seriocvs that they cannot be
ignored even if they arc affirmed by a majorify of
sharchelders, But .is there anv remedy when their
sins affect workers or consumers, rather than share-
holders. Supnose that a moter comnany decides to
reduce the strength of the tin vsed in manufacturing
their car seriocusly affecting its dqurzbility and
utility, Do consumers have any remedy? 35 Suppose
acaln that an employee is subjected tc hostile
digcrimination or action, Courts have always turned
dowh the aggrieved emnleyee's gnpezal. on the simple
grounds that there has been no breech of coentract and
that prercgative writs cannot be issued against
private busiress, Even a government conpany is a
private individual fer this purpose,36

Thus company lew 35 todasy beset with two
¢ross develepnents, There is a growing pressure
on the cne hend to regerd the econrmany as a social
organism or a tool for seccial erds and that the
compary is "a comhined political, economic and sccial
institution" whbth responsibility to all parties
to industry.37 ‘3ut, on the cther hnnd, when an
attempt is made to use the visitatorial jurisdiction
of the court against public institytions, it is
frustrated by identifying the cempany with the
private individual,38
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