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Joint stock business ccmoanles are now fairly 
old. They have a iong history behind them.^ Formation^ 
administration and liouidaticn of such comoanieS have 
from the very beginning been attended by oublic conse
quences. This is so because their caoital stock is 
raised from the public in general and they have "the 
enormous povjer to affect the lives of labourers and 
con sumer s,''3 Natutally for the prct ect ion' of these 
corporate constituencies, almost- every aspect of the 
company's life has been made a matter of public gaze. 
Registration of principal docuraents at a public office 
"has been one of the main pillars of the company law 
structure.”4 Similarly, comoany^s relations with the 
contributors of its caoital including debenturehclders 
and creditors are one of the principal themes of the 
Compfanies Act. Some mersure of orotection i s  now 
afforded to coroorate employees a«d consumers. All 
this creates an impression that perhaps business 
companies are under strict public control exercised 
through legislative and judicial institutions. But 
this is not precisely so. Both the legislature 
and courts h?ve afforded to 'ihe corporate sector a 
fair measure of independence.

The courts have been particularly reluctant in 
probing into the business life of a comoany. On 
several occasions they deliberately shut their 
doors against those complaining of corporate abuses 
becaus.e they do not want to incur "the danger of 
having to run all cor poratlons.'’5 Thus it is not 
very easy to secure the interposition of the court



between the shareholders and the managers of their 
company. Following are a few of the situations in 
v/hich the court's intervention has been desired ard 
has not been forthcoming.
1, If anything comes near to the contribution 
of '’limited liability" to the'growth of business, 
it is tile trpn sferability of shares.. An investor 
in a joint stock comngny loses pernesnentiy his 
ownership of the money v/hich he has handed over to 
the cofjiDany, I;i s only ‘property is the-,right to 
dividend and the value v/nich the stock market would 
place upon his shares. Market value def̂ ends, among 
many things, upon the ease 'o'f transfer. The Companies 
Act allows cciapanies by their articles to place 
reasonable restrictions upon the right of transfer. 
Articles usually leave the matter to the discretion
of directors. The courts have Persistently refused 
to interfere in the exercise of this descretion,? 
except when c a P a r i c e  or lack of good faith is apparent 
on the face o f  the directors' refusal.8 The legis
lature attempted to remove the effect of this 
judicial reluctance by introducing s.lll. This 
section enables the Central Government to direct 
registration of transfer. But no sooner the Central 
Government attempted to exercise this power that the 
Supreme Court intervened and held that the power was 
just like that of the court, that is to say, of 
judicial nature and could be exercised only in the 
circumst apices in which the court could have exercised 
it, namely, when' the directors* refusal is a capari- 
cious, corrupt or m a l a f i d e ,  9
2, Another ground on which shareholders have been 
seeking the help of the courts is their right to 
participate in further i s s u e s  o f capital, ”5conojnic 
theory demands that business be run by the man who 
taices the profit,"lO Company law follows this theory 
by making the shareholders" the ultimate and final 
authority within..the corporate eht er pri se. ” 11 But 
this theory is totally divorced from .practice. Share
holders no Ifonger hire their managers. It seems 
managers hire tlieir capital,12 Shareholders are 
investors, ’’who for the most part do not  w i s h  t o  b e  
bothered, except by dividents,”13 This facilitates 
managerial self-perpetuation. The economic power of 
companies instead of deniocrati sing itself tends to 
concentrate in the hands of a few capitalist -turned
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managers. The Gompc.nies Act tries in many ways 
to strengthen the thinking shareholder voice in 
corporate control,15 Section 8l of the Act is one 
of su.cli previsions. This section enables a shaEe- 
holder tc maintain his votinc strength by subscribing 
for a proportionate number of shares in further 
issues of caoital. Formerly this right could be 
ejccluded by ? simple majority of shareholders* feut 
now a special resolution is necessary.16 But even 
this is not likely to prove an effective crotecticn 
in view of the fact that shareholder power these 
days resides in the managers. Hence the shareholders* 
right to equilibrium of voting oower can be protected 
only by the ccurt imt;orting the fiduciary principle 
into the exercise of the povjer of excluding existing 
shareholders from nart i ci pat i on in further issues. l7 
But the Supreme Court refused to do so in the 
admirable cpoortunity that came before it in Shanti 
Prasad Jr-in v. Kalir.ga Tubes Go. 18
3« Directors have generally been regarded as 
represefAsktives* trustees and agents of the 
coroorate body and not of the corporators. They 
owe all their duties to the mythical entity and none 
to its members^ This enabled directors to conceal 
confi'3,ential information fronthe members about the 
company’s potentialities and strike a deal for their 
shares,19 But this Was one occasion when the courts 
should have come out to rescue shareholders from 
manipulations by extending the conce’?t of trusteeshin 
and making the directors resoonsible not merely 
to the institution but also to those whose interests 
were affected by their decisions. A faint beginning 
has already been made and if the facts of Percival v. 
T]right20 are repeated the result would probably 
be different both due to th.e statutory changes 2l 
and changed attitude of the courts.22 Today 
directors cannot always act under the impression that 
they owe no duty to individual shareholders. But 
this rudimentary duty to them may remain as unenforceable 
as the social obligations of business unless it is 
clearly recognised that not merely the comoany but 
also all its members shall be the beneficiaries of the 
fiduciary obligation. 23
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4, The general principle relating to the conduct 
of corporate litigation as against outsiders is 
that only ‘the board of direptors are comnetSnt to 
decide vjhether or not the company should sue for 
a wrong done to it. Put  where the directors refrain 
from enforcing the company,* s right and it appears 
that their inaction io more due to. malafides than 
sould coniinercial policy, the court, will readily 

allow any shareholder to sue in the name of the 
company.24 3iit where a v/rong is dene t>y the corporate 
insider, the principle of Foss v, Karbott i e  apnlies*25 
Ever  since this decision,it has become axiomatic 
that all wrongs which can be confirmed by a majority 
of shareholders should not be made the subject of 
barren .litigation at the instance of a shareholder.
The court Was afraid of its orocess being frustrated 
by a majority condoning the directors’ frauds and 
that the court’s attempt to settle majority and minority 
relations on such matters might mean an unwarranted 
interference in corporate affairs,26 The principle 
has been applied to a great variety of cases. It 
has been u s!$'d to cover improper applications of 
corporate assets,27 negli.geĴ t deals and deliberate 
delays which defeat the comDany*s reasonable business 
0p^ortunitles,28 issue of further shares not in 
the interest of the company but only to keep 29
directors in power by frustrating a tnke'-over bid.
Its latest applications are reflected in the decisions 
of the- Court of Apoeal in Hogg v. Cramphorn Ltd.30 
and Bamford v. Bamford.3l Thus the rule is being 
constantly applied while the conditions in which it 
Was laid down do not exist today^ Its prime base 
is the authority cf the general meeting to condone 
the directors* sins. But the general meeting today 
is not as real as it was in 1843. The modern ^
shareholder has been described as an sbsentee owner 
and a passive lender of money^^ whose only interest 
in the company is a reasonable return on capital.
He always votes ”yes” at the proxy machine. When 
directors have thQir conduct aoproved by the general 
meeting what hapoens is nothing more than the directors 
affirming their own conduct in the name of the general 
meeting. Their power to manipulate votes cannot be 
ignored. Thus the legitimacy for corporate decisions 
must be found in some other ouarter than the ritualistic 
general meeting of shareholders,34 The courts must 
keep these developments in mind before shutting their 
doors to 3 oinr-rity shareholder’s derivative action in 
a situation which is not covered by the traditional 
exceptions to Fo^s v. Harbottle,
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T’l i ese e x c e p t i o n s  embody s i t u a t i o n s  where  mana
g e r i a l  s i n s  a r e  sc s e r i e v s  t h a t  t h e y  c a n n o t  be 
i g n o r e d  even if t h e y  a r e  a f f i r m e d  by a m a j o r i t y  of  
s h a r e h o l d e r s .  B u t . i s  t h e r e  any remedy when t h e i r  
s i n s  a f f e c t  wo r k e r s  or  c o r s u m e r s ,  r a t h e r  t h a n  s h a r e 
h o l d e r s .  Supnos e  t h a t  a mot or  comoany d e c i d e s  t o  
r e d u c e  t he  s t r e n g t h  o f  t h e  t i n  us e d i n  m a n u f a c t u r i n g  
t h e i r  c a r  s e r i o u s l y  a f f e c t i n g  i t s  d u r a b i l i t y  and 
utility. Do c o ns ume r s  have  any remedy?  35 Suppose 
a g a i n  t h a t  ah empl oye e  i s  s u b j e c t e d  t o  h o s t i l e  
d i s c r i m i n a t i o n  dr a c t i o n .  C o u r t s  have alvJays t u r n e d  
dcvfh t h e  a g g r i e v e d  e m p l o y e e ’ s appe a l ,  on t h e  s i mp l e  
g r o u n d s 'that t h e r e  h a s  been no b r e a c h  o f  c o n t r a c t  and 
t h a t  p r e r o g a t i v e  w r i t s  c annot  be  i s s u e d  a g a i n s t  
p r i v a t e  b u s i n e s s .  Even a gover nment  company i s  a 
p r i v a t e  i n d i v i d u a l  f o r  t h i s  p u r p o s e ,36

Thus company law i s  t oda y  b e s e t  v; i th two 
c r o s s  d e v e l o p m e n t s .  T h e r e  i s  a gr owi ng p r e s s u r e  
on t h e  one h^nd t o  r e g a r d  t h e  comnany as  a s o c i a l  
o r g a n i s m  or  a t o o l  f o r  s o c i a l  ends  and t h a t  t h e  
company i s  ” a coipbined p o l i t i c a l ,  e c o n o mi c  and s o c i a l  
i n s t i t u t i o n ' *  w i t h  r e s p o n s i b i l i t y  t o  a l l  p a r t i e s  
t o  i n d u s t r y , 37 3 u t , .  on t h e  e t h e r  hr^nd, when an
a t t e m p t  i s -  made t o  u s e  t h e  v i s i t a t o r i a l  j u r i s d i c t i o n  
o f  t h e  c o u r t  a g a i n c t  p u b l i c  i n s t i t u t i o n s ,  i t  i s  
f r u s t r a t e d  by i d e n t i f y i n g  t h e  company wi th t h e  
p r i v a t e  i n d i v i d u a l ,38



F O O T N O T  ES

-  6 -

♦ B.Gom,, LL.M., Lecturer in Law, University of
Lucknow, Lucknow,

1, The history of joint stock companies is traced 
in rasny learned works the latest among which is 
Leongrd 1>J, Hein; British Business Company; Its 
origins and Control, (l963-*64'' 15 Toronto L.J, 134*

2, See, for instance, Woodrow VJilson; The Mew Freedom  ̂
(1968) Jaicoi P. 27, where the former U.S. President 
traces the importance of the corporation t6 
American people,

3, Joseph L, Weiner* the Berle Dodd Dialogue of the 
Concept of the Corporati on,"Ti964? 64 ColL.R, 1458 
quoting from Dodd's review of Dimock 6- Hyde; 
Bureaucracy and Trusteeship in Large Corporation,
9 U. Chi. L.R. 538“'(194'2').

4, The Rt, Hon, Lord IVilberforce; Law and Economi c 
(1966.') Journal of Business Law, 301, 302,

5, . Roscoe Pound: Visitatorial Jurisdiction over Corpora-‘
tions in Sctiiry, 1̂931̂ 9 49 H.L.E. 365, 393,

6, S. 82, Of the Indian Comoanies Ac t , 1956,
7, See, for example, In re Smith & Fawcett Ltd., (1942)

1 Ch, 304 and Balwant Tran snort Co. Ltd. v.
Deshpande, A.I.R, 1956 Nag. 20,
In re Greshame etc. Society C1872') 8 Ch. App, 452*,
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by Thurman V. /.mold in The Foll̂ lore of Capitalism, 
(1956) p. 193, where the"le?.r'ned writer says;
"The GoverntneRt fcnnd that by adopting the device 
of 3 government corporation it gave its activities 
a little of the freedom which was enjoyed by private 
corporations and escaped the rules and principles 
which hampered action when it was dene by a 
governnent deDartnent  i f l s t ead of a gcvornnent cor
poration. In other words, it gave the Government 
some of the robes of the i ndi vi(̂ ual."

37. Berle A.A. Jr.: Foreword to The Corporation in 
Modern Society, edited by Ha's on and Legal Problems 
of Economic Power, (i960*' Colum. L.R. 4 , D.L, 
Mazumdar; Companies and the Rule of Law included 
in the above cited book on Towards a Philosophy
of the Modern Corporation.

38, Arnold; Fo'llcore of C a p i t a l i s m ,  p,  l93.

- 9 -




