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The twentieth century -pheaomenon of the growth of
companies in number &s well &g strength and potenticlity
hlas been a ma**er of fer rezcaing 31vn1f1c nce. It his
not only established the supremnicy of corporcte business
over individual trader, who has hsen to 2 sreet extent
ousted by larze impersonal corporations, bat has also
prasented varied problems of rel.tionship between tie
state and the company on the one hénd, <nd the comp.ony end
the citizens on the other.

Company, os collection of individuals for the common
object o£ commerce? bestoys innumerehle . dvuntuges on its
members.— But there clso arise situations when ths
collective power works to the detriment of some members:
end with 2ll collective ener:y at its command, the
company proves too strong a contender for the 1nd1v1dual.
Sucih s1tuabwon calls for Stete interference-é zssential
end proved technique of Collectivist philesophy. The
rationale of stite int.rference is very <ptly exnleined
in & ohserveision of J.S.Mill thusly.'" Wien any power
Nes been made the strongest nower enouzh las been done
for it, care 1is therefare wanted to prevent thet strongest
poyer from swollwing up all othars."? The protective
nend of the state tukes the form of various legislative
mecsures, relating to compeny edministrotion.

The cppreciation of the possibilities of clcsh between
group interest and individual interest has served the
justification for a veriety of company lcw mezsures which
in effect afford protection to the individual members
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against the company.3 Measures relatinz to freud on minority,
mismenegenant of compeny affairs, oppression of minority,

and investigation: of eompany affeirs are notable for their
object of protecting individu.l shareholders or other mem~
bers of the public in their dealinss with the company.
Presently, we shcll coafine our discussion to investigstion
of company ¢ffairs by the Government.-

In the sphere of companies twentieth century witnessed
a double movement. On the one hend there wes all round
growth of corporate power. On the other hend, there ocgurred
enormous increcse in the stéte control over cornorate afiffairs,
Referring to this trend in the light of investisetion
<1id inspection by state, one finds thct there has been &
uniform increcse in the powers of investigatigetion ete,
in all modern company legislations.4 The de¢vice of invés-
tigation or inspection presents a opvortunity to the !}
state to peep into the comdany affalrs and also regulote
them. Thus investigation amounts to a in-road into the
companies right of manesing its affairs free from external
interference. Such a invesion of the right of the company
is done in the interest of the individual who lacks know-
ledse, inclinction and means to protect nimself. Investi-
nation protects the individual in the following two wayg:-

(1) It might leed to further disclosure of informetion
regirding the company which -ives the individual a better
knowledze of the affairs of the comnany.2 It might prove %s
an altermative remedy for oppression or nismanagenant ete.,

Investigation under the Indinsn Compenics Lay

Sections 235 to 251 deal with different agpects of
investisction °nd Inspection under the Indisn compenies
Act, 1956, Sections 235 and 237 enumerate the couditions
required for ordering investi; tion. These sections
mention central Government .35 the sole guthority in a1l
metters of investigetion., But the Central Government has
to take a decision regarding investig tion in fccordance
to certiin formalities reguired under ssctions 235 end
237, Thus, the central Gov.rnment cen ord.r for investi-
votion only after receiving either,(2) an applicction of
the members or a report by the Re:lstrir for i‘nvestigation6
or (b) in the event of & declaration pessed by special
resolution of the company or the court, or (c¢) where in the
opinion of the Central Goverament there are circumsteaices
justifying investig.tion. Under category (a) end (b)
the Central Government only orders and directs the mode
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of investigation, after it has received elther the appliceotion
report or o declcrctlon for investigation. Thus under such
situations the central Government only corries into effect

the oninion <lrcecdy formed by some other body. Keeping in
view the £« cts, that the Central Government knows 1ittle about
the internal dffalrs of the company and it only acts on

behalf of interested parties, the reguirement of applicetion,
report or declaration uakes th pToCess of investig.tion
effective and just. It also protects the company .gainst un=
wanted invasion' by the Central Government itself.

Section 237 (b)

Und .r tiis section wide tnd exclusive powers of
investization are sgiven to the Central Government. Here
the Central Government not only orders investigation on
the basis of the opinion of some other body, but nes to
form its own opinion <lso. This brings together both
the powers of forminz opinion cnd orderins investigetion
in the hands of Central Goverrment. Such .2 concentration
of power in ths hinds of onefeuthority raises the possibi-
lities of misuse of power to the detriment of the company.
But in view of certiin built checks under section 237(b)
snd the technique of judicial review, this power is keont
within just limits, '

On anelysis of section 237 (b) we find that the
power of the centreol ~overnment is subject to the existence
of either of the followins circumstéences:-

(1) Thet the business of the company is being conducted

with intent to dafraud the creditors, members or any other
person, or oth.rwisu for freudulent or-unlewful dpurpose, or in
manner oppressive of anv of its members, or thit the

company was formed forranj fraudulent or unlawful purpose;

(ii) That persons concerned in the promotion of the company
or the manazement of its affairs have in connection there
with heve been suilty of friud, misfess-nce or.other
misconduct tovards the compeny oy towards vny of its menber;
or

(iii) that the members of the compeny have not been given
all information with respect to its af?airs waich thev
might reasonably expect, including inform tion relating
to the calculation of tac comnission payable to

menaging or other director, the managing agent, the
secretarles and treasurers, or the manager of tqe company,
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The enumeration of these circumatances serves as, a
hedging device against government'!s wide dlscretloaary
powers. Justice Hldayatullal explained those eircumstances
°s checks in the following words "An &ction not bused on
circumstences suszgesting an inference of the enuaerecied .
kind will rot be valid. 1In other words the enumerction -
of the infercnce whieh may be drown from the circumstonces,
postulates the absence of a general d18cretlon to go on a
fishing expedition to find ev1dence."

Emphasising the sighificcnce of these circumstances
justice Mudholkar (Speaklﬂg for himself and Sarkir C.J.)
observed in Barium Chemicals case" The words "in the
opinion of M"govern the words "there are circumstences

suzgesting" and not the words may do so. The words ‘circuln~
stances and' suggesting cannot be dissocizted without
making it impossible for the board to form an opinion at 2ll,

_ Therefore in the exericise of power under 237(b) the
discretion is limited to ¢ great extent on account of the
presence of enumercted circumstances. :

The ncture of Centrael Government's 'power under
section 237 (b) hcs @lso attracted judicial attention which
has been helpful in a better' understonding of the whole
issue. The Suprefie Court in Berium Cﬂemlcal's case, and,
Rohtes Indusiries caseyl2 the oninion forminz p OYST
a discretionary powzr of the central Gov.rnm.nt.
in both the above c.ges the court made this power sub1ect
to judicicl eview, 1% The issue of ncture of discretion:: Ty
power undar scction 237 ¢b) was rclsed in Rustom
Cavésg.c Gooper v. Union of India (Bank N. tionalisation case)
where 1t wes held by Shed C.J, tqrh wiet 1s open to judicial
revi.w is the ex1si%pce of circumstances but not the opinion
of the Gov:rnment. It was further held thet in both
Barium Chemicals csse ¢nd Rohtes Indusiries thsre was
no sufficlent materiul for forminz the opinion.

15

Constitutionality of Investigation

Provisions desling with investizction have <lso been attacked

on constitutional grounds. Since every investig:tion amouils

to invasion on the rishts of the company or incidental 11y the
i:hts of the shereholders who compose it, therefore testing

tqese provisions and the pursuant actions on the constitutionsl

touchstone is invoking greater interest.
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In Barium chemiccls casel7one of the grounds for
challenging the order of the Boerd through a writ of
mandamus under «rticle 226 of the Constitution, wes that
the provisions of section 237 (b) are void ¢s offending
Article 14 and 19 (1) (g) of the Constitution. Expressing
their opinion on this point the Supreme Court (speaking
through Sarker C.J., Mudholker J. ond Hideyatullah J.)
held thct firstly, a compeiny being ¢ ertificial lesal
verson canuot claim fundaental rights undsr articles 14
and 19 of the constitution, secondly, even assuming thet
237 (b) imposzs restrictions on right of property or risht
to cerry on occupetion of a citizen, those rastrictions are
reasona&%e and <7e imposed in the interest of the general
public. -

Constitutionality of the provisions dealing with
investigetion wés chcllenged in Rohtes Industries case
also. The following observetion of Hegda J. is very
pertinent in this regérds. "In interpreting section 237(b)
ve cannot ignore the adverse effect of the intervention on
the company. Finelly we must also remember thet the
section in question is an inroad on the powers of the com-
nany to carry on its trade or business and thereby en
infrcetion of the fundementel rights guarantzed to its
shcreholders under «rt.19(1)(G), ond its validity canmnot
be upheld unless it is considered thet the power in
question is ¢ recsonable restriction in the interest of
fhe zeneral public."19

The above observetion increases the possibilities of
instances whore investi-cation micht be held ¢s a unreasonable
restriction ond therefore unconstvitutioncl.

Thus the purely collectivestic technique of investi-
gation which gave wide powers of interfering with company
affairs to the zovernment comes under strict judicial
serutiny. The judicicl attitude shows little feovour for
covernmental interference. In Barim chemicals cagse, and
Roatas Industries cesethe investigation wcs held to be
uawarranted for want of circumstances justifying it.

In Rohtes Industrics case investigation was further

considered ¢s 2 invasion of the right of the sacreholder,
therefore, exposing it for more to the requirement of
constitutionality than ever. The existing judicidl

attitude misht be dastified from the point of viey of
individual rizhts, but it certainly amounts to curtailment
of Governmental power of control and rezulation of the company
ffairs. Governmental control and rezulation beinz & essential
feature of welfere Steteo shall have to be accepted 2nd reco-
gnised till such time when Welf:ire State role of the
Government is not needed.







