IWDIAN LAW INSTITUTE, NEW DELHI
Seminar

On

Company Law

May 1970

WINDING UP_OF COMPANIES ON JUST AND EQUITABLE
GBQUNDS

By
Mrs. N.A. HAIDER®

Winding up as.applied to a partnership or company
is the operation of stopping the business, realising the
assets and discharging the liabilities of the concern,
settling any gquestions of account or contribution botween
the members and dividing the surplus assets (if any) among
the members. A company once incorporated under the Companies
~Act cannot: Dut an end to except throuvh the machinery of
" winding up.*” ’

In a nutshel the winding up or liquidation of a
Company 1s a proceeding in which all its affairs arve
wound up, its rights and liabilities ascertained, and the
claims of its creditors paid off eut of the asset s of the
company including the contributions by its members to the
extent to which they may be necessary. . If any surplus
assets are left, they are divided-among the shareholders
of the company in proportion to theirerightsrunder the
articles. This being done, the company is dissolved on
Xompllance wyith the requlslte formalities prescribed by the

ct.

* MA., LL.M,, Lecturer, Govt. Arts and Commerce College,
Indore.
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It is essential to know in this connection tiet
winding up of a company is not the same thins as the
bankruptecy of a company, for the gzeneral rule in regard
to winding up is th-© of the members of a company desire
that the company should he:‘dissolved or if it becomes
insolvent or is otherwise unableé “to pav its debts, or if
for eny recson it seems desirable thet it should cecse
to exist, it is wound up. "It-is therefore obvious that a
company may be wound up even when it is perfectly solvent,
e.g., far. _the purpose of reconstruction. On the. other
hend, a company ‘¢en never he declared bankrupt althouoh
it 1s unable to pay its debts. It can :only be wound up,
when somne prov1s1ons of insolvency lawy are made aopllcable
to companies in liquidetion.

The position is thus, thet in so far as inability to
pay debts is concerned, -a bankruptey of an individual under
the insolvency léw is the same thing as a winding up of a
company under the comvany law, but a company can also be
wound -up for reasons other than mere inability to pay its
debts e.g. where a company or its members want its
- re~incorporation with extended objects or umglocmatlon
with one or more other companies.

It should also be mentioned here thet an order
winding up s coumpany does not by itself put an end to its
existence. As observed by Viscount Caul " a company in
liguidation, though the adminigtration of its offcirs hes
passed to the ligquidator, retains itd complete existence.
If the liguidetion should Be annulled the company will
resume its vowers". - (Employees Liability Assuranc: Cor-
por-tion v. Sedgwick. 1927 A.C. 95)

According to the Companies Act, both English ond
Indie, there are three kinds of winding up, n«mely,

(1) Compulsory winding up by the court.

(2) Voluntery winding up without the intervention
- of the court, and

(3) Voluntiry winding up under. the supervision of
the court.

Section 425 of the Act lays down these three methods of
winding up and provides thet the provisions of the Act
with respect to winding up shall apply, unle s the
contrary appe&rs, to the winding up of a company in

any of these thrée modes.
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In every windlIng up, a liquidator or ligquidators is
or are appointed to administer the property of the company,
and he or they must apply the assets of the company, first,
in the pecyment of the creditors in their proper order and
then, Jdistributing the residue among the members according
to their rights.

Gircumstance in which Company may be wound up by the Courst.

A Company may be wound up by the Court under Section
433, when,

(i) If the Comoany has, by special resolution,
resolved thet the company be wound up by the Court,

(2) If defanlt is made in delivering the statutory
report to the Registrar or in holding the statutory
meeting, or

{3) it does not commence business within a year from
its incorporation or suspends business for a year,
or

(4) the number of its members f211s below seven
(in cese of a privete company, below two) or

(5) it is unsble to pay its debts, or

¢6) the court is of.opinion %that it is jJust end
sguitable that 1t should be wound up.

Under cle.(1), & company may be wound up for any
cause whatever, If it passes a special resolution %o
that effect, An application on this ground is not very
frequent for the shecreholders mty prefer a voluntory
winding up rather then a winding up by the Court. 'If,
however, sucil a resolution is pvassed by tiae shureholders,
that affords thecourt jurisdiction to wind up the compiny.

For cl(ii), a petition for winding up @ company can
only be made ei%her by the Registror with the previous san~
ction of the Central Government or by a contributsry on oxr
after the expiration of 14 days after the lcst day on
waich the stoetutery meeting ougat to heve been held. The
power of the court is discretionary. It may give directions
for the statutory report to be filed or a meeting to be
held and refuse to order the winding up of the company.

It may also make the person responsible for the default
in costs.
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Under c¢l.(iii) clso the power of the Court tc wind
up a company is discretioncry end will not be exercised
unless there are indications tiact the compzny has no
intention of commencing its business or where the delay
has been sufficiently accounted for ond there is no evidence
of an improbability of its commencing its business within e
reasonable time. But a Company will not be wound up becausg,
it has ceased to carry on one of its several business unless
that business. 18 the main object of the comvany, nor can a
comnany which has emalgemated witheanother be wound up on the
ground that it has ceased to carry on business as a
separate company. In this case, the proper, course is to
move the Registresr to strike the company!s nome off the
regisbter e¢s a defunct comany. '

Under cl. (iv), a company is generally wound up
voluntarily, and it is not very frequent that the Court
orders the winding up under this clause.

As to cl. (v) we have to consider when & compsny should
be deemd to be unable to pay its debts. Section 434 of the
Act loys down specific instances when the company sh:11 be
deemed uncble to pay its debts. They are:-

(1) if a creditor by assisnment or otherwise to whom
the company owes a sum exceeding Rs.500 then due
has served on the compeny & demand for payment,
and the compaeny has for three weeks theresfier
neglected to pay it or to secure or compound for
it to the recsonsble satisfaction of the creditor.

(1i)if execution or othsr process issued on a decrec
or order of any court in foivour of a creditor is
returned by the company unsatisfied fhe whole
or part, and

(1il)if it is proved to the satisfaction of the court
that the company cannot pay its debts, and in
determining whether it is unable to pay its debts,
the court shall tcke into account the contincent
or prospectlve liabilities of the company.

If any of these instances be proved, the compeny may
be wound up by the court. In the first cese, 1t is really
no necessary for the court to inguire whether the company
is infact solvent or not, nor can ony such inquiry be



undertaken b{ ite It wlll be sufficient for the purpose of
the section if there be o failure on the part of the company
to meet the creditors delcnd within the time arescribed by
the stitute,

But the mechinery for windinz up will not be allowed
to ¢she utilised merely os a means for realising debts due fpom
a companys, As the Supreme Court points out in Amclzam:ted

gommercial Troders Lid, %« Krishpogwemi, 1965, 23 Gomp.L.d.
128

"it is well scttled that™ ¢ winding up
petition is not a legitimcte meens of
seeking to pnforce payment of the debt
which is bonafide disputed by the com=
pany. A petition presented ostensibly.
for & winding up order but really to
exercise pressure will be dlsmlssed,

and under circumstances may bs stig=
motised os a scandalous abuse of the
process of the court. At one time
petitions founded on disputed debt were
directed to stand over till the dsbt

wos stablised by action: If, however
there was no reason to belizve that %he
debt, if established, would not be paid,
the petlulon was dlsnlssed. The modern
practice hos been to dismiss such
petitions. But, of course, if the debt
is not disputed on some SubSbontl 1
ground the court may decide it on the pet-
ition end make the Ordelmm=mmmmn— If the
debt wes bonafide disputed,; ¢s we ao0ld

it waes, there canuot be "neglect to pay"
within section 434(1)( ) of the Companies
Act. If there is not neglect, the deeming
provision does not come into Dlay “nd

the ground of winding up, namely, thet
the Compcny is uncble to pay its debcs is
not substantiated."

In foct, @ petition for winding up mcde with &

view to enforc1n pcvment of disputed debt

amounts to an abuse of the process of the court and will
be dismissed with costs.
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The exypression 'uneble to pry its debts'should be
teken in the commercifl sense of bein:; unable to meat
current demands3 though the compeny meév a4 ve lérge
cssets., But the fact that liecbilities cxcced assets does
not necesserily show thct the compeny is unable to pay
its debts. It may still be in a position to meet the
demands of creditors c¢s «nd when they cre made.

The test is whethsr the compeny h.s reached a stage
~wiere, in the words of Sir William Jemes, V.C. 1t 1is
"plalnly end commercially Insolvent thet 1s to say, thot
ts ossets are such, and its existing liabilities are such,
as to mcke it reasonably certain <s to mcke the court feel
satisfied thaet the existing and probable essets would be
insufficient to meet the existing 11cb111L1es."

Thus in 211l cases the question is, not whether the
company can pay all its debts whether Dresently due or
peyable in future, and continue to function, but whether
it is able to meet its current demands and whether its
existing and probable assets would suffice to meet future
demands. .

Cl.fvi) of 433 is the most gsneral clause under which
petltlons for compulsory w1nd1nc up ére usually mcde. The
words 'just and equitable! in the clause are not to be
contrued ‘ejusdeem generis?! with the matters specified in
clause (1) to (v) described cbove a@s it wes at one time
held. They ore words of widest significince ond do not
limit the jurisdiction of the court to any cese. It is a
question of fact, ¢nd each case must depend on its owm
clrcumstances. ' '

The words !'just <nd equituble' in el.(vi) will hove
to be construed in « minner %o fit in with the scone and
ourpose of the Act, #fter taking into regcrd to the dctelled
provisions of the present Act, as rez¢rd the Dromotlon-
formation und menegement of ComDnDlSS cnd rights ven
to the sh(reqolders, the Registrar, ond’ the Cencrcl Gov~
ernment in respect of many mctters touchine the affeirs
of Companies, including the rigat to prusent cn applice=
tion for winding up. Tukwnv into tccount all the facts
ond circumstcnces of the case, the Court will hive to see
whether there is anvthing in the menesement ~nd conduct of
the company which shows to the court thot it should no
lonzer be allowed to continue., But the doing of "n
unfuthorised business nd entering into ultra vires
transéctions will not furnish & just cnd eguitable ground
for an order of winding up.
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Under the'just and equiteble’ clause, the discretion
of the court is wide end has been exercised on a wv¢ ‘riety
of grounds. Tqus, winding up orders heve been passed 1n
the following cesessi=

Lo

2e
3e

4,

74

Se

O

10.

When there is justifiable leck of confidence in
the conduct and mentgement of the companvls
affairs owing to the mana~ement being held in
one family which dominates the oﬁher shore=
nolders <nd monoptleses the company's affcirs
for their own individucl benefit.

Where the comp.ny becomes commercizlly insolvent.
[

" Waere the mojority of the shareholders were using

thair powers unfoirly or were guilty of oporessing
the minority tnd mismenucement of the company.,

Wiere there is a stronz suspecion of irregul.r
tnd improper proceedings in connection with the

formation or the conduct of the company.

Where there is prepondercting influence of some
shareholders whose conduct requires investigation,
but who by rezson of the majority of votes commended

by them, prevent the necaessary resolution for

winding up being passedi

Where there is a de2dlock in the menegement of
the company on account of there being no
properly constituted board of Directors.

Where the business contemplcted by the Compeny
at the date of its formotion hos become sub-
stantially impossible.

Where the whole or substantielly the whole of
the paid up capital h:s discppeared w1uhout
any hope of recov TV.

Where it 1s necessary to defert 2 rsconstruction
scheme which is pregudlclﬂl to the 1nterest of the
shareholders.

Where the whole object of -the company is fraudu~
lent, end
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11. Whaere the substrcction of a compeny is sone - 1%
is deeied to be zone waen the subject metter of
thae company is <one, on the object for which the
company wes 1mcordor:ted nes substanticlly feiled,
it is impossible ©to carry on the business of the
compueny except at 2 loss, or thas assets, existing -
or probable ere insufficient to me:xt the existing’
li.bilities. '

Under this'just -nd eguiteble! cl-use the court will
not make an order for winding up, of the petitioner has
another remedy to hive the motters complained of by him
rectified, ¢s, for instence, an applicition under section
397 or 398 or an injunction to restrain ultre vires or
illezal acts or the requisition to call a general meeting
cnd hove the mativers rectified oend settled by the zeneral
body of shareholders.,

-The cases usu2lly coming under this clause are
therefore, cases of deadlock in the management, where
the substraction of the company is gone and cases of fraud
cnd of oppression of & minority by the majority.

In such cases, the court is not to tcke into consi-
deration the nuture of the petitioners in presentins the
apnlication for winding up of the company.

Lack of confidence, in order to sustein & winding up
petition must arise from a leck of probity in the conduct
of the compeny®s affairs, e.g, whe.c¢ 2 father «nd two of
his sons were the only, shareholders of the company ¢nd
on the father's death, the lotter in exercise of their
discretion under the artlcle refused to register the
transfer of thelr fathers shdres in the naome of their three
-other brothers to whom they were begu-thed by the fother,
it was no ,round for winding up the Compnnyo Infect, &
winding up ‘petition in such cises is miscohced ived, h ving
regard to the existence of aon aelternative ond more gffective
remedy by wey of a vetition for rectification of the reg-
ister or a regular suit. Merely an ulirc vires transaction
on the part of %he dirzctors is of- itself also no ground
for a winding uv order.

. 'Oppression of minocrity sqareholders' will be @
just and equitable uround, where those who control a
company exceed or siusa their poyer to such an extent s
to seriously prejudice the interests of minority
shereholders. The court will be justified in interfering
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in such & case, even though the geperal princivle of
company ley is thﬁt the proper forum for settlement of
"indoor affairs" of a compénv is o ceneral.mecting of
the compeny. But <t
winding up unless it is proved thet wrong has “been done

to the compcny by cbuse of majority voting power .nd it is
impossible for the business of the compeny to be carried on
for the benefit of the company o&s a whole owlng to the wuy
in which the votlnc power is held and used.

In the case of & private company the pr 1n0101°
to guide the court in determining whether or not & winding
up order should be mcde are those which cpply to determining

whether or not & partnerships should be wound up.

Who may petition for winding up order?

An opplication to the court for the winding up of
s company shall be by petition presented'LO it. Section
439 of the Act enumerctes the persons who can make such
petition: They ere,

1.  the company,

2. any creditor or creditors(including eny contingent
or prospective creditor or creditors)

[l

3, a contributary or contributaries

4, &ll or any of these parties specified in cl.1,2,
3, together or seperctely,

Se the Registrar, and

6. tny person cuthorised bv the eentral Govcrnncnt
in 2 case falling under S.243 of the Act,
(relating to investigation of Company's :ffairs)

The Registr.r shall not be entitled to presént e
winding up petition:=-

(1) unless he is authorised to do so by the Centr.l
Government under s.243 (relating to investijation
of company's effolirs) or

{iidunless the following grounds exist,e.g.



v 10 »

(a) failure %o déiiver the statutory resort or
to-held.Lhe. st futory meeting. ~

(b) fzilure of the company to comaencé its
business for a whole yecr,

(¢) reduction of the number of members in the
ctse of & public company below seven ond
in the cése of a priveate comoany below two,

(d) inebility to pay its debts,

(e) or if the court is of opinion thet it is
just and eguitable thet the company should be
would up. -- :

In the cese of inability to pay its debts, 1t must eppecr

to the Registror either from the fincncial condition of the
company as disclosed in its balence sheet or from the report
of a specicl auditor appointed under.s.233 A or an inspector
appointed under sec.235 or sec. 237 for investization of the
iffairs of the Company, that the Company is unable to poy its
debts. In each of such coses the Registrar shall obtcin the
provious Scnctlon of the Central Government fo ©the vresentation
of the petition an any of the srounds aforescid The Centrel
Government shall not eccord its sonction unless the compeny
hes first been offered an opportunity of making its repre-
sentctions, if eny.

A petition for w1ﬁd1nc up a company on the ground of
default in delivering < ste tutory report to the R-zistrcor
or in holdlng the stctuuory mecting shall nqt De presented
except by the Registrar or by e contrlbutorv or before the o
expiry of 14.days after the lest deys on which the
statutory meeting aught to heve been held.

A petition for winding up a company presented by a
contlnrent or prospuctive creditor shell not be admltued
untill lecve of the court is obtailned for the admission of
the petition end such leave shall not be zranted:-

() unless in- the' opinion of the court, there is o
prema freie case for windino up the company <nd

(b) untill Such security for casts hzs been given
as the court thinks reesonchble.



v 1l =

A policyholder in a Life Insurance compeny cénnotb
enpply to wind up a compony as he is neither a contributory
nor a creditor of the:company, nor is company's workers
union entitled to make any such applicction: On the other
hend, the Government can mcke use of the mcchinery of .
vinding up of o compeny in.the High Court for enforcing
a debt in the nature of revenue from the compeny <nd
present & petition for winding up like cny other creditor.-
As regards the petition by the company itself, it hcs been
held ta:t its directors cén also file %he petition for
winding up even without cbtaining the sanction of the
zeneral body of shareholders,

Procedure in ddmpdisogz winding un

The winding up of & company by the court shall be
deemed to commence at the time of the presentation of -
the petition for winding up., Where before the presentetion
of & petition; & resaluiion has been passed by the compeny
for voluntery winding up, the winding up shall be deemed
to have commenced at the time of the pagsing.of the
resalutdon: .

On heering & winding up petition; the court mey

(i) dismiss it, with or without casts or

{ii) c¢djourn the hearinz conditionally or unconditionally

or
{iii)make eny interim order that it thinks fit, or

(iv) meke en order for winding up the company with
or without casts or any other order thet it
thinks fit.

Conseguences of winding up order

On @ winding up order mcke by & court, the official
liquidator shall, by virtue of his office, become the
liguidetor of the company. He will be known as the
officlal liguidator of the particuler company in respect
of which he acts, and not by his individual name.

On & winding up ordsr, the company does not cause

to exist. It exists «s a cornorcte entity, but its mencgement

and administration ¢re changed, the same being c.rried
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on through the licuideétor. No suit or othsr legal
proceeding shall be commenced or continued cgcinst the
company without the lecve of the court end subgect to
such terms as the court may 1mnose.

Any suit a proceeding by or cgeinst the company
which is pending in #ny court other then thet in which
the winding up of the company is proceedinz may be
transferred to and also disposseé nf bv thc 't court
(s.446 {3)). But it shall not epply to any proceseding
pending the appeal before tle Supreme Court or a Hlﬂh
Court. (s.446(4)).

A winding up order once made sh&ll operate in
favour of 2ll the creditors end the contributors of the
company as if it hcd been made on the joint petition
of @ credluor and of a contributary (s.447).

Rissolution of company

When the court is of the oninion thet the liguidator
cannot proceed with the winding up of & company for want
of funds and c¢ssets or for any other reason whetsoever ond
it is just and reusonable in the circumstances of case .
thet an order of the dissolution of the company should
be mede, the court shzll mcke an order that the. company
be dlSSOlVed from the date of the order and the company
shall be dissolvzd cccordingly. A copy of the order
shell, within 14 days from the date thereof, be foru<rded
by £he liquidetor to the Registrer who shell enter in his
books a minute of the dlssolutlon of the compcny. If
the liguidetor mekes defcult in forwerding a copy, he shall
be punisheble with fine which may extend to fifty rupses
for every d.y during which the default continues. (s.481).
If on such dissolution, @ny ¢ssets of the company rem:in
undistributed, they UuSS to the Government as bone
Vecantia (me ams coods without an appar.nt owﬁer in waich
no one cleims a nroportv but the king).

The court hés clso got the power to declare the
dissolution of ¢ company void in approprizte cuses under
S« 559 of the Act, where a company has beun dissolved @s
a result of the courts order or under s.394 of -the .Act
(Provigion for facilitoting reconstruction and amalc&n tion
of companies) or otherwise, the court m.y <t any time within
two vears of the date of the dissolution; meke an order on
the olelCablon of the liguidator or. of onv other pnerson
interested in the company, cnd upon such terms as it thinks
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fity; decliring the dissolution to have been void, nd thereupon
sucil proceedings may be taken <s if the comhany had not

baen dissolved. Such applications ¢re usually mede where

agsets are found or recovered cfier the dissolution of the
company and the court may exercise its jurisdiction under

this section on the ¢llegation and proof of frauud.

The person who obtoins the order svoiding the
dissolution must file a certified copy thereof with
the Registrar within 30 days or such further time es the
court may allowy. In ctse of defeult, he will be punisheble
with fine to the extent of Rs.50 for every de¢y during which
the default continues.






