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Introducfion

There is pretty little in our Companies Acts
enacted in over a hundred years regulating forfeiture,
surrender, redemption and reacguisition of shares. For-
feiture of shares for nonpayment of duly made calls in
respect of them is proyided for by Table A of the First
Schedulel yhich applies to all companies limited by
shares in so fdr asg they are not excluded or modified
by the company's own articles. The only other reference
to forfeiture is in section 75(5) of the Companies Act,
1956 which provyides thaet no return as to allotment nced
'be filed with the Registrer by a compény in respect of
the' issue tnd &llotment by it of shéres which under the .
provyisions of ius articles were forfeited for nonpeyment
of calls. The word "surrender" does not appe«r cuywhare
in the stetute. The only refercnce to redemption of shares
is in section 80 of the Act which provides for the re~
deaption of rwdeemoble preference sheres. It may be
remembered that it was the English Companies Aet of
1929 which for the first time permitited comvanies to
issue redeemchle preference sheres. Section 77 of the
Act enjoins that "No company limited by sheres, and
no company limited by gucrantee <nd heving a shere
capital, shall heove pover to buy its own sheres,
unless the conseguent reduction of capitel is effected
cnd sanctioned in pursuance of "the proyisions of
the Act.
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The 1ry of forfeiture, surrender and repurch.se of
sheres h75 been of judicial ori.in end in this tosk the
courts héve meinly relied upon the nrowisions in the
compeny steatutes for the reduction of shere ccpital.

Reduction of Shcre Cepitel

Provisions for the "Reduction of Ccpiscl and
Sh. res"™ were first introduced in Engl.nd by the amend-
ing Act of 1867. The Act of 1862 contained none for
the purpose, though it did for incre¢sing the capitcl
by the issue of nev sheres, for consolid:ting and dividing
the sheres into sheres of ¢ larger per value, etc.

The lcnguage of the reduction provision of the Act
of 1867 is 580 si nificentlv different from its twentieth
century version first adooted in the Act of 1906 that it
must be quoted:

Reduction of Capital and Shares.
9. Any Compony limited by Shares may,

by speci.l Resolution, so fe¢r modify the Poywer of
Conditions contained in its Memoraondum Compny to
of Association, if authorised to do so by reduce

its Regulctions 2s originally framed or Aas Copital

altered by speciel Resolution, ¢s to reduce
its Capitel; but no such Resolution for
reducing the Capitel of any Company shfll coie
into opcration until en Order of thz Court

is registered by the Registrar of Joint

Stock Comp.nies, as hereinefter mentioned.

It may Dbe seen that the section speaks of reduction of
Mcapital™ snd not "share ceonitel™ ©s the twentieth
century version does.2 It speaks of modification of the
conditions contained in the meaorendum as if it applied
only to ceses of eglterstion of the authorised or nominal
canital,3 The twentieth century version f-s ¢bandoned
thet longuage, Bubt the safeguerds provided by the Act
of 1867 hetve been substantially preserved by the fZnglish
Acts until the present day.

Section 9 of the English Act of 1867 remained
in the stetute book until 1908 end most of the
leading English decisions on the lew of corporcition
finénce were founded on it. Waen one w:des through
the quagmire of these English decisions, one is
persuaded that the section wes ill~drafted.
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For example,.doubts persisted vhether the Act of
1867 cuthorised the reduction of o.id-up capital which
Aad clreedy been lost. In 1877 Jessel, M.R., held in
In re Ebbw 7éle Stuel, Iron 2nd Co2l Co.” that.it did not.
According to the Nester of the Rolls tiae section applied
when a company sought to reduce its capitel by returning
its assets to its shereholders or by extinguishing or
diminishing their liability In respect of unpaid capitol,

bout not where & reduction of ["ceoital" h.d ¢lready occurred
otheryise end & compcony wes gking to write it off.
Perlicment acted immedictely to amend the Act of 1867

to bring within the scope of the feduction provisio ns
situetions as in Ebbw, ¢

In Ebbw the company's uésets wailch consisted of
coal and iron mines hdd become depreciated in velue dune
to the "great foll which hed then taken place in the walue
of iron &nd coal" c¢nd the comnany souzht to write off the
depreciation to the paid-up share capital account. Jegsel,
M.R., failed %o appreciate that the crucicl question in
such cases is whether the company should be permitted to
chirze the diminution in the «alue of its fixed assets to
the issued share capital @ccount or reguirad to cherse it
to any existing or future earned or othar surplus. The
amending Act of 1867 only clarified thct the court could
permit & company to charge such deprecietion, diminuticn
or loss to the issued share capitel sccount, but meve the
court no ~uidence for the exercise of its discrction.

Though the Act of 1877 authorised the courts to permit
companies to write off anv loss or diminution to the paid-
up share capital, the courts heye made any such shep
unimportant. Until Lee v. Neuchatel Asphalte Co.“dzcided
in 1889 it was “enerully believed the¢t no divident could
leyfully be piaid unless end until lost canital had besn
raplaced or the capital reduced <s provided by the hAct.
But that decision end Yerner v. Genercl and Gommercial
Investment Trust6 m'de it cleor THet "o troding DIOLit moy
be applied in pcyment of dividends notwithstending «
depreciztion in the fixed capital of the company."

The outcome of this deyelopment is that ih practice a
company cen continue to vey dividends out of its current
profits despite unwritten off pest losses, whether on the
cepital or revenue account, &nd the company need not even
bother itself to take steps to reduce its share cupital
to the extent of such losses.
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It seems to the writer thet in all these¢ coses
the courts were using the expression "ccpitol™ in
the sense of tconomie<l capital end not lez-l or sheve
capitcl and in contradistinction to income or profit.
Any reduction in the economic capital othorwise than in the
ordincry course of corrying on the business of the com-
peny neads judicial cpprowel. The capital ean be used
only for the purpose of carrying oa the authorissd
‘busingss of the company. The capitel crnnot be used by
a compeny. for reourcii<sing its shrres without judicial
sanction. Dividends cinuot be paid out of ths c¢epiteal
bat only out of the earninis or incorie. Wisrve novt of
the capitel has bacoaz lost, the eornings produced by
the renaining capital does rot represent the lost capital
énd nead not be applied in mcking good the lost cepital.
Many of the English cises can be explained if reduction
of cepital is undersiood to mesn the reduction of the
treding or economnic cépital., Butrthe . Act of 1908 ch nged
the lenguece of the r-oduction provisions to meke it
clecr that what the sections contempl tsd wes reduccion
of share capitel or wh.t the Americens call Mlegel
capital™, Aftsr this chenge it is indeed difficult to
support the esuthorities like Trevor v, Waitworth in
situations where there is no reduction of shere copitcl,
though there is ¢ reduction of th: trading capitel.

* Shere cepitel is en erbitrery lsgel concept
devoid of econouic significance. Reduction of sh re
capital meens @ debit or cherge to thes issued shere cenitel
and this cttracts the requirenent of judicial confiru tion
under the nresent Companies Acts. The 1w would heye
grectly conduced to clerity 1f, instead of omnisus vrov-
isions for reduction of shére capital, it naed dealt with
the specific situations whieh involve ¢ reduction of
issued sh.re caritel and 2iven us @ cleer answsr to the
followinz cuestions: (i) Cen ¢ company waive, wholly or
in pert, its claim to unpaid subscriptions due by its
shareholdsrs ¢nd thus reduce its issued share capltol?
If so, subject to whet conditions end restrictious? (ii)
Can a comgeny distribute eny plrt of its tssets to its
shereholders in particl liguidetion ahd chérge such
payments to its issued share canital? If so, subject
to whet conditions and restrictions? (iii) Under
whet circumstances, if any), caen a compeny write off a
loss or diminution in the value of 1ts {ssets by
cherging 1% to the issued shere canitel?
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(iv) Waen is 2 company fre< or not frze to by-vass its
ecrned surplus or capital surplus accounts and nake &'
debit directly %to its issued share capital account? (y)
Can & compény reduce its issued shore canital in order

to cowvert thereby & part of it into surplus-the

Ureduction surplus" ¢s it is sometimes celled? Much of
the confusion that surround the law of corporation finence
in general, znd the low of dividend in particuler, is
attributeble to the feilure’ to foce these guestions bevond
laying down the omnibus provisions for reduction of sh.re
capital or shere capitel.

While it is true th.t the Companies Acts have tde-
quetely protected thuy rights of creditors in reduction
cases by 2iving them wirtuellv ¢ power of weto, it
shbuld be remembered thet reduction of shere capitel
involyes considerable di"ficulties in adjusting the
interests of shareholders jinter se «nd it is tharefore not
surprising th<t meny a reduction of shore capital hes met
with opposition from shereholders rather thacn from
creditors., But the courts hcve tended to regard the
techininue of reduction to be 2 matter of domestic concern
for the company to detsrmine for itself and refrained
from interferins unless it is shown to bes unfeir or
ineguitable. It is no exesgeration to say thet this
approach of the courts hes generally operated unfeirly to
minority and preference sh.reholders.

In short, the omnibus reduction’ provisions hive only
served to concecl the real issu:s involwved in these cases
and the policy determinétions thst are called for. Their
applicetion to forfeitures, surrenders And repurch.ses
hos had the seme consequence as we shéll see in the
following pages.

2. Repurchase of Shares

English decisions holding thet compenies cannot
repurchese thuir issuced shcres proceed on the' following
reasoning. First, it is repugnent o the provisions of
the Companies Act of 1862 thet ¢ company should'be a
member of itself. Secondly, the repurchise inevitaebly
reduces cepital end is therefore impermissible except
when confirmed by the court as orovided by the statute.”
Thirdly, repurchase &nd reissue of sheres cmount to
unlewful trafficking in sheres.
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The wi.w th © ¢ company cannot be ¢ member of it-
self hos besn justified on the zrounds that it cennot
be mcde » debtor to itself for cells or m de a contributory
in its own liguidé¢tion, both, of which assume th t the
sheres concerned :re p-rily paid-up., The ¢rgument com=-
pletely fails if the sh:res ére fully peid-up ond the
lay would allow « compeény to bde¢ the holdar of its fully
paid-up shéres. Nor can there be any insurmountable obh=
stacle to denring the comnaeny voting end other rights of
memnb:rship in respect of such sa.res so lonz as they”
remcin in its tracgurv.

The objection that a repurchese «nd reissue of shores
would be on unlawyful trofficking in ths sacres appears to
be based on the doctrine of ulireé yires .nd can be ovyercome
if the statute or memozandum confers powers on the
company to do so.

Though every repurchiase involves expenditure by the
company of its wmoneys or assets, there necd be no reduction
of "share cenital" or even "ecapitel™, if the repurchese is
made by the company out of its current earnings or e~rned
surnlus or other frez surplus. In @ll the cc<sis yhich came
pefore the English courts, the compenies were financiclly
embarrzseed ones and none was seeking to repurchose its
shcres, with powers conferred by its memorandum, out of
funds which it hed ready ond availeble for the pavment of
dividends. ©So none of them ccn be regardsed «s authority
for the proposition thct a compeny cénnot repurchase its
issued fully peid-up sh«res out of current income or
accumulc ted profits or other fre. survlusgs. Even if ye
assume thet the English suthorities proceud on & lurger
nypothesis thet the trading copital cénnot be expended by &
compény in the purchaese of its shires, such aypothesis
canaot now be supported by reference to the twentieth'
century version of the reduction of sh&ére c.pitol. proyisions,

Eversince the Act of 1908 it is bhevond doubt that only
a reducilon of issued share ca-ital needs judicicl
confirmation. .

It wes not until the English Companies Act of 1948
thet shoreepromium cmounts, i.e. pcild-in surpluses,
were brou ht within the cmbit of these provyisions,
Section 77 of our Companies Act forbids ¢ limited
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compeny wi%h sh.re canitel to buy its own sheges
"ynless the consequent .reduction of c~pital is effect.a
¢nd s<enctioned in pursucnce of sections 100 to 104.e..."
Though the section speeks of "canital", it can only m.en
shere capitel <s sections 100 to 104 deal only with
reduction of shere capitvel. It follows thed if a
repurchese does not involve @ reduction of. share cé pital,
the prohibition in section 77 will not epply.

In 1929 the English Act authorised ta. issue of
redeemable preference sh-res end their redemption
providéd tﬁey cre fully paid-up, out of the ploflus
of " the company which would otherwise be aveileble for
dividend or out of the proceeds of ¢ fresh issue of sheres
m.de for the purnose of the redemption. Wh:re such sh.res
re redeemed otheryise th«n out of the procaz.ds of a
fresh issue of sharesg, the companv must trensfer out of. its
profits to ¢ reserve %und, to be called "the capitel
redemption reserve fund‘, an amount equal to the ag =
regate par yalue of the shores redeemed, The premium,
if any, payable on redemption must slso hive been
oroyided for out of the nrofits or shere premium 2ccout of
the company. In short, upon the redemption of redecmoble
preference shares; the 1ssued share capitcl will be
reduced by cqarﬂlnv the total par value of the redecined
sQures to thet Gccouﬁt the premia charzed to the profits
or the shore premium accout, and ean amount eguel 0
the reduction in share capitel transferred out of the
profits to the so-called Mcapital redemption reserve
fund". This fund created by freezin: the'profits mev
be cepitelised by the issue of a share-dividend, but
may not otherwise be reduced excent by the nrocedure
for the reduction of paid-up shaere capital. Perhaps
this provision could hceve been mede less cumbersome
by reguiring thct redeembale preference sicres can be
redeened onlv out of the profits of the compeny
(except where they cre rede=med out of the procezds of
& spgcial issue of shares made for the purpose) ond
thet no such ridemption shall reduce the issued
share capital.

It is difficult to see why the lcw should not
‘permit companies to buy their common or equity shaores
.as well as their prefercnce shares, wiaether issued <9
redeemeble or not, orovided thet the reovurchase is
mede onlv out of the profits of the company ovailaoble
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for the payment of dividend ond the issued shere capit-l is
not there by impaired. Indeed in such ¢ cése a company °

may eyven be p.raitted to buy its pertly peid shares, provided
thrt it would freeze ity distributabl: surplus to the

extent of the full pér wslue of the reacquired shirzs.

The frozen surplus may be relecsed and rendered distri-
butable to the exteat th-t the reccauired fully poid-un or
partly paid sherss oré reissued.

Compenies c¢.n usefully exezcike the power to re-
purchase their issued shores in ¢ voriety of circunstences
without hoving to copproach the court for confirmation
evervtime. Thus ¢ compaay ccn use its earned surplus
%o purchesing the shcres of a2 member who wishes to retire
and this will be-a -rect help to the member where the
shares do not have an .open market. A compeny may purchose
its sheres out of its profits and distribute them omong
its rmaloyees as incentiye bonuses. Section 77 itself
permits compénies to provide moneys, In cccordénce with
any scheme for the time being in force, "for the purchcse
ofy or subseription for, fully paid shares in the comneny
or le noldinz company, be1nd a purchase or subscristion
bv trustses of or for sqares “to be held by or for the
benefit of emplovees of° the comnany, including anv director
holding a saléeried office or'employment in the compony.™
A company mey amicably buy even svstemetically repurchicse
all its is.ued shcres in which case the lew mey recuire theat

the menadement should thereafter be chosen by .nd
accounudble to the workurs-e method of socialisction
by the backdoor! l

Of course renurchcse by o company of its issued
sheres and reissue of these sheres roise a host of issues
wiich will he--e to be exemined and <pproised, as
Americen eypnrlence shows, and institutions ¢nd
devices will 2<ve to be UO“kud out to check cbuse of
the power. But the totcl ban of repurcises fouuded on
the reasoning of Treyor v. Waitworth is, it is sub-
mitted, both misconceived &nd purposeless nd hes
only serqed to arrest ond distrov the eyolution of the
law of corpor«tion finence in this area.
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3." Forfeiture of Sheres

Forfeiture means the loss of property os .
penclty for some ect or omission &nd differs‘ from
exproprirtion which mesns compulsorily depriving 2 person
of & right of property belonging to him in return fop
compehsition. It is trite 1eeln1nﬂ thet forfeitures ore
disféyoured by the law, hence sirictly construed and
eguiteble rellefs afforded gainst 1t.

As observed earlier, Teble A provides for forfaiture
of shtres for nonpayment of'calls for instalments of
calls ond section 75(5) provides thet upon the reissue
of sd;res,forfeitud for nonpavmﬁnt of calls, no return &s

to the cllotment need be filed with the Registrar under
thet section. '

The liw in Engl-a2d end the British Commonwealth

countrics is thet the authority of a company to forfeit

sh+-res extends' to onlr cases where calls cre owing in.
respect of the very sheras and thet an criicle purporting %o
give powzr %o forfeit for any onhcr regesons is woid.
qurefore fully poidwup. shores con in no cose be forfelced
and sheres cannot be forfeited because any money other
than for calls in respect of them is owing. This is an
eminently sensible rule. Compenies cre permitted %o
forfeit shires ¢s on efficient method for enforcing pay=
ment of eells in respect of them, but denied ¢ gencral
power to forfeit sheres. Thais salutery rule, wiaich
conforms to the norms of equity, wes leid down in
Hoplcingon, v. Mortim.r, Herley & 'Qo., Ltd.,8 but
unforzunﬁtbly enqg nnn~ctss rily Justhu Evo rested his
decislon on the ground th t every forfeiture of shares
gven if fully paid—up7 emounted to & reduction of
cepitel and thet forfeiture of shares for nonpayment of
calls is on exceptioncl ccse zllowed by tae legislature.

It is indeed difficult to ogree with Justice Eve
that the forfeituro of fullv pcid-up sheres amounts to
a reduction of cepital, unless we re¢ crd the forfeited
shere to be no lonser en issued shere and therefore

the issusd share capital reduced zccordinzly. Bub
the decision that he reeched, viz. to deny companizs
a gensrel power to forfeit shares, is sound <nd
selutery., But the Cslcuttc High Court has rejected
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the salutsry rule on the zground that it is suvported
on ¢n unsound premise and recched the comclusion in
a series of cases thet comnenies can assums by their
articles of association o general power to forfeit
sheres.? The Supreme Court ofIndia did not evail itself
of a recent opportunity to review the Cclcutta ceses, 10
The result is thect eccording to the Calcutta High Court
companies in Indie can assume by their crticles a genercl
power to deprive their sﬂureholders of their sh.res
(which is bﬂcomlnﬂ increasingly the most important item
of propertv t onV) without piyment of compensation-a
potrer not oossessed eyen bv sorerei n governuents in
ciyiligzed countries excedt in‘very rére instonces.
The Colcutta High Court hes even held thet it would be
pyltra yires of ¢ compeny in such coses to pay the shere-
10lder the: surplus sale proceeds of the forfeited shere
after recovering the money owéd it by the shereholder!ll
It is submitted th.t the recosnition of 2 genzral power
of forfeiture is misconceived tnd is &n unfortuncte
result of zttempting to found the loy of forfeiture on
the statutory provisions for the reduction of capital.
Forfeiture is a4 penal depriwvation of property without
compensation., Trdcding conpénies do not need a genercl
power to forfeit shares as they can edecuctely Drotect
themsélves by @ lien on the shires where moneys <re owed %to
the company by & shareholder. Recognition of ¢ general
powsr of forfeiture is indeed freught with deongerous
potentialities.

4. Surrender of Shrres
A surrender is e voluntary relinguishment of |

property rights. The word "surrender" appe:irs nowhere
in our Companies Acts. While a forfeiture 1s a pencl,
coercive and deprivatory meesure initicted by ¢ company,
a surrender in its proper sense is & voluntory abandon-
ment of property initiated by the shereholder. They are
Lwo sepurate concepts for quite differeut ends, but

the courts lave at-empted to regulate them both by
the seme test of reduction of capital. The liy of”
surrender has a result become needlessly confused
and chaotic. '
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It is cleer thet « company mey accept a surr:cnder
-of shares under circumstances in wiich it could have
validly forfeited the sheres, l.e. s < short-cut to
forfeiture. It is equally clear thet & pretended or
collusiye forfeiture in order to ficilitzte & member to
surrender 1is shares and escape his 1icbility thereon
1s illezal, if the comvany cennot lelle accept a
surrender in the circimstances of the c¢cge. Beayond
these proposltlons, the lay is guite unclecr.

One would hiwe supposed th.t there could be no
objection to @ company accenting & surrender of fully
paid-up sicres, nrovided thet the issued shore cepital
remains un<ffected. The issued shares thus surrendered
can be treated os trecsury shores and the issued share
capitcl-cen remain intact s before. But unforitun.tely
the question whether o compcny can accept a surrenaer of
fully paid-up shcores is still unsettled. Though it
appears th 't the courts would in some instances uphold
such surrenders,lZ the precise limits of a company?s
quthor:uy to accept surrenders of fully pald-up shares are
vet to be determined,

So 1on0 s 8 company is not parting with any of its
essets, waether dlreetly or 1nd1r°ctly or siving up
eany of its rights or claims, it is very ‘difricult to see
whet obgectlon there coulg 1n DrthlUle be to & company
accepting @ surrender of its fully psid=-up shares. But
such cases arg unlikely to be freguent.l3 In the
Bellerby césel® Cozens-Hardy, L.J., expressed an
obiter dictum thet & surrender of even fully paid up
.sheres involved an unlawful reduction of cenital. This
view can be supported only if we rcgard the surrendered
shares €s no lonjer issued sheres.

In that case Cozens-H- rdy ¢nd Stirling, L.JJ., were of
the opinion, also obiter &s the case related to partly
peid sheres, thot a compeny can accept surrenders onlv in
circumstences waich would justify ¢ forfeiture e¢nd thesd
therefore & company can nevetr accept ¢ surrender of
fully paid=-up sheres. This view would seem to be too
norrow. The Englisi courts heve upaeld surrenders of
shures'undsr @ bone fide scheme of capital reconstruction
not involving & reductian of issued or paid-up shoere
cepitel cs a'wholesl
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The guestion of ¢ company &éccepting 2 surrendcr of
pertly paid-up shoeres presents less difficulty. Such
surrenders will result in the reduction of the issued and
unpaid shcre capital which can be done only with the
confirmation of the court. Such trausactions are really
tantemount to a company repurchasing the issued shcres
because in con51d=““ ion of . member giving up & pertly
paid shere, the compeny &94rees to weive its r»isht to coll
up the unpcid emount on the shares. Thae decision in the
Be llg by cése thet a company ecannot cccept ¢ surrender of
p-x»tly poid- ~up shares hés never been doubted or
cqullenﬂed.

But the Calcutta decisions which recosnize » «eneral
power of forfeiture of shores would equally sanction @
general power to {ccept surrenders because, according to the
Tearned judnes of the Calcutta High Court, there will be

no reduction of capital, if the forfcited or surrendered

' sheres are not to be extlnduished but reissued. It

is submitted thet this view is misconoelvcd and that

the validity of a forfeiture or surrender ougnt not to

be maede dependent on whether the surrendered or

forfeited shcre will be extinzuished or reissued by

the company. )
Conclusion

Mény a bhasic tenet of compeny law ¢s 1t obtains in
our country ealls for reeexamin: tion: e.g. the distinction
between public ¢nd orivete companies; the requirement °
of seven or two minimum subseribers for public end:private
companies; the doctrine of ultre yires, constructive
notice and indoor-man.gement; insider-tredin<y; director's
_duty of skill ¢nd care; etc. Meny a besic tenet of our
lay of cornoretion finénce equally cells for re-exaninction:
8¢2., the rnqullement of a par-wvalue for si.res; minimum
paid~-up c<¢ ”lt“l the law of dividend. " Waen we decided
to hcve @ new Com0rnies Act «ftur we beceme independent,
we should verhons heve underualen a thorough-going reform
of the 1w bedlnnln? from th. screbecih. Perqops this
will become necessary or desiroble scmetime in tne
future.

The provisions decling with rzduction of shere
ganitel heve only served to crzate conceptucl ocmbicuities
eand aide and distort policy perspectives in many imnortent
arecs of the law of corporation finence.
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