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I

A comveny is an artificial person. It.owaes its:
existence to ths constitutional document lnown: as
merorandum. Dwar'y corpany must necessarily he-w2 a
memorandum. The company comes into existence to
carrv on the objects mentioned in the memorandum.
Usually the memorandum of a comp any i1s pranarsd bHv

the promoters of the coupany., It is they, who decid:
the objects of the companv: The memorandum of °

a company lays down nos:.tiuelv waot the company can L
do, and imdlies ne: jatively what the company cannot do.

* Lzcturer, ...P. Lau Colleﬂe, Auramabad°

1. Per Cairns L.C. in. Astbury Carrvdvu Co. T,
Riche (1875) L.R. 7 H.L.653 at n. 607 noIf
that is ths p rpose for which the corpora-
tion is established-it is a mode of incor-
poration which contained in it both that whieh
is ~ffirmative and that which is nezative,

It states affirmatively the aiit and extent
of witaliby and power which by la are g~wen
to the corporation, and it states, if it is
necessarv so to state, neiatively that nothing
shall be done devond that amvit and that no
attemnt shall be a2de to use the corporate
life for anv other purnose than that which

is so s»ecif!.d."

Cot_ian v.3rouihan (1918) A.C.314.
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So a company cannot effectively do anything beyond
what i1s mentioned in the objects clause. This
cannot be done even 1f all the shareholders azree.
Any act of the company which goes beyond what is
mentioned in the memorandum is ultra vires the com-
pany and so it is not binding on the company. This
is what is known as the doctrine of ultra vires.
Introduction of the railways brought forth so many
limited companies and the doctrine of ultra vires
is the direct offshoot of it. This came into
existence to servye two separate and distinct ends:

i) persons who invest money in the companies
nmust know the nature and scope of business
with which the companies deal;

ii)and to protect the ereditors of the company
by ensuring that the company's money is not
wasted or lost in unauthorised activities.l

The law relating to the doctrine of ultra
vires 1is usually explained in the light'of two
leading cases. In Ashbury Railway Co. v. RicheZ2
the objects clause of the company was as follows: 1.
to make, and sell, or lend on hire, railway carriages
and wagons; 2. to carry on the business of mechanical
engineers and general contractors; 3. to purchase,
to lease, work and sell mines, minerals, land and
buildings. The company with such an objects clause
entered into azreement with the plaintiff to
construct a railway in Belgium. There was some
eyidence that the shareholders have ratified the

1. L.C.B.Gower, Modern Coxapany Law, at p.78
(1957); In Cotman v. Brougham, 1t was pointed.
out that the stateanent of the company's
objects in the memorandum of association is to
_serve’a double purpose. In the first place,’
it -gives protection to subscribers, wio learn
from it the purposes to which their money
can be applied. In the second place, it gives
protection to persons who deal with the
company, and who can infer from it the extent
of the company's powers.

2 (1875) L.R. 7 H.L.653.



the contract entered into by the company. The

issue before’the House of Lords was whether such a
contract is valid.® Lord Cairns held that suech a
contract is ultra vires the company and it is not
binding on the company, even if all the shareholders
azree. The learned Lord observed, "This contract
was entirely...beyond the obgects in the memorandum
of assosiation. If so, it was thereby placed

beyond the powers of the company to make the contract.
If so0...it is not a question whether the contract
ever was ratified or was not ratified. If it was

a contract void at its beginning, it was yoid
because the company could not megke the contract. If..
ever shareholder of the company had said, 'That is

a contraci which we desire to make.' That is a
contract which we desire to make.' he case would
not have stood in any di~ferent position from that
in which it stands now. The shareholders would
thereby, by unanimous consent, have been attempting
to do the very thing which, by the Act of Parliamant,
they were prohlblted from d01ng "y

The prlnclple laid down in the above case was
gualified in Att.Gen, v. Great Eastern Rly.2 in
which it was heId that the company can do what is
fairly and reasonably incidental of the objects
clause. These two cases read together form the law
on the doctrine of ultra wires in England.3

1. Per Lord Cairns in Ashbury Railway Carriacze Co.
v+ Riche (1875) L.R. 7i.L.653 3L P. 672,

2. (1880) 5 App.Cas.473.

e Palmer, Company Law, at p.80. (1959) = Chafies{

worth, Company Law, at p.30 (1965), London
County Counecil ‘v, At Gen. (1902) A.C. 165.




Doctrine of ultra vires - its_application in the
modern comgany 1aw:—

whatever mlvht be- the salutory intentions of
the doctrine of ultra wvires, it hindered the modern
industrial growth. .A'company which has come into
existence with a partlcular object cannot switeh
on to another objeect if it fails to. thrive on .the
objects mentioned -in the mémorandum. This, as
observed earlier, cannot be done -ewen if all ‘the
shareholders a-ree. to. a change. -The only way left
for them is to wind up the companv:and then start
a ney comyany with a fresh objécts clause. This is
certainly a difficult task, inyolying considerable
expenditure. Bwen in day to day matters directors of
the company are threatened with ‘the striking down
of their transactions as ultra wires. It is qiffi-
cult to know before hand as to what the court will
construe as incidental to the objects clause.
Usually no buginessman would like to leawve such
matters to the entire discretion of the courts. 1In
their anxiety to ayoid the hardships of %the doctrine
of ultre wvires, the framers of the memorandum are
filling the objects clause with all conceivable
obJects so that it mizht be helpful in future. But
this in turn causes the followinz undesirable thingss

i) The intention of “he Legislature that the
Ob]GCtS clause s'iould be simple and unambizuous
is utterly defeated;

ii) a person investing in a modern company iay
not with certalnty know whether he is investing
in Gold Mines or in fried-fish shop;l

-iii) the latitude wit h which the dlrectors
exercise their powers’because of the lengtay
objects clause may threaten the security of

the creditors of the company.

1." L.C.Gower, Modern Company Law, at p. 82(1957):
"It ensured that an inwestor in.a gold mining
company did not find himself holdlnG shares
in a fried-fish shop, and it zave those who
allowed credit to a limited company some assu-
rance that its assets would not be disipated
in unauthorised enterprises.”



Indian Companies Act:~

The definition of memorendum is not wery happy
in the Indian Companies Act.l There is no aint in
the whole of the companies Act as to the exact
nature of the role of the memorandum -has to play in
the affairs of the company.2 OCourts usually Took
to the Bnglish and Indian decisions on the issue.
Section 13 of the Act lays down the requirements of
memorandum. Section 16 lays down that the contents
of memorandumh cannot be altered except in accordance
with the provisions of the Act. Under section, a
company may by a special resolution change the place
of its registered office fron one state to another
or %the objects ‘clause to the extent allowed by the
section. The alteration suggested by such a
special resolution cannot hcve effect unless and until
it is confirmed by the court.

b) Decisions of the courts in India and the doctrine

of ultra wires:- _
3

Most of the reported cases under section 17
of the Indian Companies Act are on the altsration

1. . Section 2 (28) of the Act:-Memorandum means
the memorandum of association of a company as
originally framed or as altered from time to
time in pursuance of anyv previous companies
law or of this Act.

2 S8.M.Shah, Lectures on Coapany Law, at p.20
(1966) .

3. The discussion in this article is limited to the
decisions of the courts in India, reported in
comp.Cas. from 1957 to 1970.






In Modi Spinning and Weaving Mills Co. Ltd} the
existing business of the company was the manufacturing
of the artifieial 'silk cloth., The company by a special
resolution souzht to alter the objeets clause so as
to authorise the company to manufacture industrial
and power alcohol, other spiritg and alcoholic liguors.
CGonfirming the resolution, coutrt observed that whether
the additional business undertaken ls inconsistent
or destructive of the existing business or not is a
matter which can best be decided by the shareholders.

: ' 2

In Ambala Electrie Supply Company Ltd., the
company under 1its objects evlause was authorised to
zendrate, deccumulate and supply electricity. Becauss
6f the Bakra Nangal Hydro. Eledtric Grid its motors
and power hbuse ceased to be of any utility. The
company after passing a tesolution started the cold
storage plant. The compény applied to the court for
the confirmation of the'resolution. S.B.Capoor of the
Punjab High Court observing that the words "some
business™ in section 17(1) clause (d) may mean a
business which is entirely a new departure which is
already carried on, confirmed the alteration.

In Motilal Padampat Suzar Mills Co.(Private)
Ltd. ,3 the main objects of the company were -to-
manufacture sugar and oil. It sought to introduce
steel makers, steel fabricstors. etc. The court
confirmed the alteration. .

In Dslmia Cement (Bharat) Ltd., veeraswami J.
of the Madras High Court permitted the company which
was carrying on business in cement ta alter its
memorandum, so as to authorise the company to do
export business in all varieiies of goods and
commodities. He held that such an alteration was
well within the ambit of section 17(1) (a) and (d4).

1. (1963) 33 Comp.Cas.901
2o (1963) 33 Comp.Cas. 585
3. (1964) 34 Comp.Cas.86
4. (1964) 34 Comp.Cas.729
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1

In Re New Asiatic Insurapce Company Ltd., H.R.
Khanna J. of the Punjab High Court allowed the
alteration of the objects clause though the ney
business had no relation to the business which the
company was originally,carryinv on. 5

In Straw Products: Ltd.,&. Realstrar of Companies,
a company: whose main business was the aanufacture of
paper was allowed to-alter its memorandum so as %o
authorise it to manufacture machinery.

The old wiew that memorandum 1s.an unalterable
.document does not hold the gzround now. Section-17
of the Companies Ac¢t permits the alteration of the
memorandum to enable the company to carry on a
business which is entirely new. All thet is necessary
is that the business which it wants to- introduce must
be one which can be conveniently or advanta~eously
combined with the existing business, under the
existing circumstances of the company. ‘The guestion
whether a particular business can be advantazeously
or conveniently be combined with the existing business
was held to be a matter which can better be decided by
the shareholders of the company. The court while
confirming certainly exercises its discretion. But
it was held that this discretion is one which is not
controlled by the judicial decisions but by the facts
of each case. There-ara only two reported cases
wherein the courts have refused to confirm the
alteration.

i) Iﬂ Punjab Dlgtlller Industries w. Registrar of

01pan1es the objects of the company were, to puirchase,
acguire, ‘and to carry on the business carried by the
existing distillery company together with the.whole
real and personal assets of the. company. and to cairy

1. (1967) 37 Comp.Cas.331

2. (1962) 39 Comp.Cas.974.

3. Per vimadalal J. of the Bombay High Court.in Re™
Indo-Pharmaceutical Works Pvt. Ltd. (1968) Comp.
Cas.313 at p.313.

4, (1963) 33 Comp.Cas.811.



on the business of distillers, rectifiers, brewers
ete. The Company passed a special resolution to
alter the memorandum‘addinz a new object viz.,
to acqliire or %take ower.on hire picture houses
cinemas, theatres and similar houses' for exhibiting
pictures and films. The eourt refused to. confirm
the alteration. It observed, "There is no suggestion
whatsoever that the new business which is sought to
be carried on has anything to do even remotely
with 1ts existing business and it cannot be said that
the new business will be conducive and economiecal or
‘efficient in doing the existing business. BEwven combining
the two businesses is absent. There is no sugzgestion
to show that the existing business of the company
when combined with the new busipess will adwance the
purpose of section 17 (1) (d)."l Though there is
plenty of authority that an -altogether new busihess
can be introduced under section 17, the court seems to
haye been strongly influencéd by the fact that the
existing businesd (distillers) has not only nothing
to do with the runninz of picture houses but also
by the fact that the existing business canmot be
conveniently or adwantageously combined. .
' . . 2

b) In Re Bharat Mining Corporation Ltd. the
company was formed mainly for the purposes of carrying
on mining operations. It sought the sancticon of
the court to alter the'objects of the company to enter
into contracts with government for construction of
buildings, to do all kinds of fabrication works of
steel ete. The court held -that the business which the
company wants to introduce cannot be conveniently
or advantazeously be combined 'with the existing
business. It also obserwed that it sounds most ill-
ogical and misleading that a company with the name of
Bharat Mining Corporation Ltd. to carry on the business
as it sought to alter.

1. Punjab Distilling Industries - Registrar of
Companies, (1963) Comp.Cas.81l1l at p.812-813.

2. (1967) 37 Comp. Cas.430
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The abowe discussion of the case law in India
leads to the following conclusions:-

i) It is not wery difficult for the companies
under the present Act to change their objects clause.
With the consent of the shareholders the companies
can easily switeh on to another object which might
be an altogether different one from the one carrying
on. This-'shakes partially the basis of the doctrine
.of ultra vires. If the company wants to enter into
an ultra vires transaction, all that it has to do is,
vass a spe01al resolution and get it.confirmed-' by the
court. - It 1s true that the_doctrlne of ultra vires
still-hold the zround so far as the transactions for
which no such resolutions ere passed and also to those
transactions which are prior to the passing of the
resoclutions. .

ii) when a company with the name of Modi Spinning
and Weawving Mills Cos- Ltd. 'is permitted to alter its
objects clause so as to authorise it to carry on the
manufacturing of liguors etc., how far it 1s desirable
to allowsit under the old name? As suggestad by
somebody  this is not only 1110v1cal but also mlsleads
- the public.

I,

Consaquences of the doct ultra vires act:-

Wnenewer the directors of the company do any
act waic@a the company itself under the existing
memorandum cannot do any of the following problems
may crop up for. consideration:

1. Whether the act can be ratified by passing
a special resolutlon to ant effaet° ,

2. What rights the coapany shall have azainst
the directors wlo are respon51b1e for the ultra
wvires act®?

3. Whether the directors-who were held liable to
the company may be permitted to proceed against
the third parties?

4. Wnat rights the out~siders shall have azainst
the company and against the directors in the ultra
rires transactions?

5. Whether the property-'passed under an ultra vires
transaction can be recowered?

6. What is the 1liability of the company for the
torts committed.

1. In Re Bhar.t Mining Corperation Ltd. (1967)
37 Comp,Cas.430.
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It'might be thought that vhen the Legislature
was.proyided for the much extended powers of .altera-
tion, that it might be taken to be permitting the
ratification of the ultra wires act by a subseguent
resolution. But J.C.Shah J. of the Supreme Court
of India delivering the judgment in A. Lakshmanaswami
Mudaliar v. Life Insurence Corpor., obserwved, "Where
a company does an act whiech is beyond the objects .
mentioned in the memorandum and therefore ultra vires,
no lezal relationship or effect ensues taerefrom.

Such an act is absolutely woid and cannot be ratified
e-en 1f all the shareholders agree." When the company
is permitted to alter i%s objects clause, there is,

no reason why it should not resort to this method.
Otherwise it naturally results in the directors going
beyond their powers and then pressing the shareholders
for their consent. In cases .where anything is to be
done bevond the powers of the memorandum, it is
d=sirable thet the shareholders be consulted first.

In é.Lakshanaswami Mudaliar ¥. Life Insurance
Corpor. ,” directors of the company have been perscnally
fneld lisble to compensate the company,on an ultra
vires transaction. In an English casé it was held

1. (1963) 33 Comp.Cas.420Q0 at p.430..

2. L.C.B.Gower, Modern Company Law, at p.86
(1957) :

3. (1963) 33 Comp.Cas.420

4. Cullerne v. London Ete., Society, 25 (.B.D.485,
Per LiMdley J. at p.490: "If a.director, acting
ultra vires, that is, not only beyond his own
power but also beyond any power the company
can confir on him, parts with money of the
company, I fail to see on what principle tha
fact that he acted bona fide and with the
approval of the majority of the shareholders
can avail him as a defence to an action by
the compeny to compel him to replace the
money." :
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th -t the directors are liatle to the company even if
they had acted in good faith. Of course it is true that
when good faith is not a defence to an out-sider,- it
should not be allowed as a defence to a director of a
company. It may liowever be commented that no emlifi-
cations are laid down in the Act (except perhaps the
purchasing of the aualifying sh-res as laid down in the
Table 4 of the Companiés Actd to he appointed as a
director and as such they should not he held liarle when
tney have acted in good faith. However there..is nothing
to nrevent the judees in India teo reduce thezllablllty

either wholly or partially under section 633%of the
Act in- those clrcumstances.

Under an ultra‘v1res tr -nsaction t.ie directo™s
cannot be usuaglly held liableto the outsiders because
the out~-sider is also expected to know the contents of
the memorandum. But .under English law director has bheen
held llable on the ground of breach of implied warantee3

Wlth the reglstratlon of memorandum and - artlcles
of association, ‘they rise to the p051tlon of public
documents. Anybody who has dealings with the company
is held to have the knowledge of these documents, Law
presumes that the third party who has dealings with the
comnany has not only the knowledge of the contents of
the memorandum but dso that they have been undecrstood
in the proper sense. I~ any transaction between a third
party and the company turns out %o be ultra vires, it
is no defence for the third party to say that he in _.
fact did not knew that the company l1%ckeéd the authority
to enter into such a transaction. It certainly works
out a great injustiee, because it expects a layman like
a supplier of bricks, coal, building cont—-ctor ete.

1. Table A,66:-The gualification of thenrdirector shall
be the holdlng of at least one share in tne company.

2. Sec.633:Pover of court to grant rellef in certaln
cases:(1)If in any proceeding for-negligence, de-
fault, breach of duty9 mi'sfeasance or breach of
trust ‘against any officer of a company.... but-
that he had acted honestly and reasonatbly and that
having regard to the citrcumstances of the case,
including those connected with his appointment, he
ougnt fairly to be excused, the court may relleve
him, either whélly or nartly from his llablllty
on such terms as it may think fit.
providede.ese.

(2)10- ----- e o e
(3)..00:.--001

3. Weeks v. Pronert, 8 C.,P.427
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to know the contents of memorandum, hefore they enter
into transaction. There (oes not appear to he s
reported case on thisypoint in Indla, But in Re Jon
Beauforte London Lt!d,, the com~any under its objects clause
was authorised to ca Ty on business as costumiers and
gown makers, started htusiness of making veneered panels.
This was heyond the powers of the company. Persons who
supplied coke, building material did not know that it
was for an ultra vires transaction. It was held that
the elaims of none of them should be allowed as the
transacticn was ultra vires. It was also =rgued that
these things could have as well been supplied to an
intra vires transaction, But the ceurt held that it
matters little as they in fact supnlled to veneered
penal manufacturers, Cohen's CommitteeZand also Jenkin®$3
report rightly recormmended the abolition of the doctrine
of dltra vires when the third parties are involved.
Under an ultra vires transaction property might
have passed from one to the other or services might
have been rendered by one party in nporsuance of the
contract, If a transaction cannet create rights and
obligatiens, can it deprive the parties of their rights
to the property parted under the transaction? There
seems to be no reported esse law ory the noint, Property
so passed if it can bg ildentified, the party might be
allowed to follow it,.r This must be dene even if money

1. (1953) Ch,131,

3. Omd.5659(1945), para 12

3. Cmd.1749(1962) paras 35«423: "A contract between 2
company and another party contracting in good
faith should not be invalid as against the other
party on the ground that it was ultra vires the
company .

In entering into such a contract the other
party should be entitled to assume withont
investigation that the company is possessed of
the necessary power; and should not by reasen
of his omission to investigate be deemed not to
have acted in good falth, or be deprived of his
right to enforce the contract on the ground that
he had constructive notice of any limitation on
the powers of the company, or on the powers of any
director or other person to act on the commany!s
behalf imposed by its memorandum or-artieles.'m -
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has passed from one to the other. Difficulty may

arise in cases where in nursuance of an ultra vires
contract one party has fully or party partly pe¥Pformed
his part, machinery has been set up, or building has

been constructed. In such cases all that the court

can do is to allow the party to take away his pronerty

" if possible. In all these cases it is better to accept
the principle surgested by the learned author, Gower,

He observed, "The whole of this b.anch of the law is llkely
to-remain a jungle until the courts openly recognise that
they will intervene to restore the status tuo only: to

the extent tliat this may be necessary to prevent unjust
enrichment of the one party or the other."

How far the 1iability of the company for the torts
committed by its servants during the course of employment
be extended to the ultra vires transactions is a matter
- of great academic interest. There are at least three-
theories on this poiht:

i) the company is not liable because it is an ultra
vires transaction;

ii) the ultra vires doctrlne has no appllcatlon except
to contract and prOperty, i
iii) the company can-be liable in tort only when
‘they ave committed in the intra vires ‘activities.2

But it is submitted that the doctrlne of ultra
vires should not be a defence against an ‘innocent third-
person who has been injured by the setvants of the’ ’
comnany though tlhiey were at the relevant time engaced 1n
ultra vires transactlons? provided that ultra vires -
transaction has been carried on in pursuance of a
resolution passed by the competent body. (Board of
Directors in case of companies, Municinal councillors
in ‘case of Municipalities etc.)

1. L. C. B.Gower, Modern Company Law, at p.91
(1957)

2.  Ibid. at. 91-93 (1957)



=15

N
ggints for disecussion at the Seminar:

1, Desirebility nf excluding definitions like
memorandum, articles onf associatien from the
Act with a view te simplify Act,

2. What is the view of the Seminar en the effect

of seetien 17 of the Act on the dectrine eof ultra
vires?

3, How far it is desirable to allaw the edmpanies
which have their ebjects clause altered ta carry
#n business on with thé old name?

4} Implementation uf the Jenkir!s report so as té
abolish the ¢fmctrine ©f ultra vires as regardg the
third partiesi

5, Liability of the cempany for the torts committed
by its servants while they were engaged in the
ultra vires transactions.

6, Acceptance of a principle teo maintain status cue
in cases where the property has passed under an
ultra vires contract or transaction.






