
ITojjoo Ko-Ath,

1879 and to Marshman v. Brookes (1) and In the Goods of 
PoTHORBiBim jToHes ( 2 ) .

W h ite ,  J.—Tlie preferable course ia, that the bond should be 
assigned. Amend the petition by adding an alternative prayer, 
that the bond may be assigned to the petitioner, his executors and 
administrators, for the purpose of being sued upon, and let a rule 
nisi issue to the plaintiff to show cause why the bond should 
not be sued upon in the name of tlie Chief Justice, or why 
it should not be assigned to the defendant.

Attorney for the petitioner; Mr. Leslie.
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p. 0.* ASHUTOSH DUTT (DEsmBLST) v. DOORGA CHURN CHATTBEJEB
1879 A N D  A N O X H EB ( P t A I H T I F M ) .

May 28
[On appeal from the High Court of Judicature at Fort William in Bengal.]

Trust fo r  Religious uses—Beneficial Interest in Surplus— Construction,
o f  Will.

A Hindu lad/ left by will to her sons lands belonging to her to support 
the daily worship of an idol, and defray the expenses of certain other religious 
ceremonies, with n provision, that in the ereat of there being a surplus after 
these uses had been aatiafled out of the revenue of the said lands, such surplus 
should be applied to the support of the family,

Held, that this provision amounted to a bequest of the surplus to tti6 
members of the joint family for their own use and beneUt, and that enoh 
of the sons of the testatrix took a share in the property, 'nhich, after satisfying 
the religions and ceremonial trusts, might be considerable, and could not he 
presumed to be valueless.

fendant such costs as might be de- Mr. JusticoPoterson, against XjallMo*
creed to him, the bond should be void, hun Maokeijee, ond that the warrant
otherwise in full force. be signed, mid plaint verilled, by

Suit dismissed with costs. Registrar.
Sth September 1866.—On the appli- (1) 32 L. J., P. & M., 25.

cation of the defendant, it was ordered (2) Iliid, 26. 
that a plaint be filed in the name of

* Present.'—Sja J. W, Colyilb, 8iu B. Pbacocjc, Sx«-M. E. Saimr, and 
Sia R . P. Coi.iii£B,



Held also, that directions given by the testatrix in her will to the eflect, 1879
that her heirs should have no power of gift or sale over the property be- A s i i d x o s h

qaeathed, and that it should not be attached or sold on aooouut of theic Dora
debts, being inconsistent with the interest actually given, were wholly beyond D o o u o a

her power, and must be rejected as having no operation. CawrBMim.

T h e  suit in which this appeal was bvoaght, was iasfcituted by 
the respondents as Sehaits of a family idol under a will alleged 
to have been executed by their motlier, Saraswati Debl, to 
prevent an order for execution of a decree obtained by the 
appellant, Ashutosh Dufct, against the respondent Doorga Churn, 
being carried out by the sale of Doorga Churn’s interest in a cer
tain taluk, on the ground that by the terms of his mother’s will 
he was interested in the taluk only as Sebait, and possessed no 
personal or beneficial infceres t in it which could be legally sold.

The qiiestioae raised in the suit were, as to whether the 
will of Saraswati was a genuine document, and whether it was 
a valid disposition of the property witii which it purported to 
deal; and further, whether, if valid, its effect was to dedicate 
the property wholly to religious uses, or whether it reserved an 
interest to the respondent Doorga Churn, which might be at
tached and sold for his private debts.

The Subordinate Judge of Hooghly, in whose Court the suit 
was instituted, decided in favor of the respondents on all the 
points in issue, and his decision was substantially aflSriiaed 
by the High Court, in a judgment dated 5th DecemTaer 1876, 
which, as well as the will of Saras wati, is printed in their Lord
ships’ judgment.

Mr, Leith, Q. 0., and Mr. Doyne contended for the appellant, 
that the alleged endowment of the idol was a mere device 
whereby Saraswati intended to secure the taluk in question to 
her sons clear of liability for their debts, and was inv^id as 
contrary to the law against perpetuities. But assuming it to 
be a valid disposition, of which the effect and object was to create 
an endowment substantially for religious uses, the testatrix had 
nevertheless in terms reserved to the respondent an interest 
which miglit be made the subject of attachment and sale for his 
separate debt.
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1879 The respondents did n ot appear.’
A s h u 'c or u

Their Lordshipa took time to oonsidier their judgment, which 
Crobh delivered by

S i b  B. P e a c o c k .—The principal question to he deter- 
miued in this appeal is, whether or not the respondent Doorga 
Chum Chatterjee had any right, title, or interest in a 
certain taluk called Lot Panchgatohia, in Zilla Hooghly, 
liable to be attached and sold in execution of a money-decree 
against him. The q̂ uestion arose in this manner. The appel
lant sued him in the High Court, Original Jurisdiction, and on 
the 16th November 1864, obtained a decree against liim for 
Bs. 3,600, with interest and costs. In execution of that decree 
an attachment was issued. The attachment is not on the 
record, but it appears from tlie plaint, that under it a one-third 
share of the taluk was attached, and thereupon Doorga Churn 
(the debtor) aud his brother Shama Churn, who are the res
pondents in this appeal, intervened, and put in a claim to the 
property, alleging that it was not liable to attachment, inas
much as they held it in trust for an idol, Raj Rajeswar, by 
virtue of a will executed by their mother Siirsiswati. The 
Judge of Hooghly, having investigated the claim, distrusted the 
genuineness aud bond fides of tlie will; lie stated that he did 
wot believe that the property was held in trust for the idol, and, 
under the provisions of s. 246 of Act VIII of 1859, dis
allowed the claim of the respondents, and ordered the execu
tion to proceed. The present, suit was consequently brought 
b y  the respondents against the appellant under the same sqc» 
tion, to set aside the order of the Judge, and prayed tliat the 
will executed by their late mother should be confirmed; that the 
share of the taluk which had been attached, and ordered to be 
sold, should be declared dehuttur property, or property dedicated 
to religious uses, and not liable to be attached or sold for a pri- 
■vate debt of Doorga Churn.

,A written statement was put in on behalf of the defendant, 
and several iasaes were raised, aud amongst them the 3rd, 4tii, 
and 5th, which were the material onee on the merits. The 3i'd
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CKA.TT1SUJES,

was, whether the will set up by the plaintiffs was a genuine 
document, and whethei* the mother, Saraawati, endowed the 
Iiroperty in suit for the sole benefit of the idol, and whether the 
profits of the disputed estate had been appropriated to the idol Ckous 
alone. 4th, wJietlier the plaintiffs were entitled to a declara
tion, that the estate was not liable to be attached, and sold in exe
cution of the decree obtained against one of them jiersonally. 6th, 
whether the plaintiffs Avere the beneficinl owners of the property.
The Subordinate Judge found in substance that the will was 
genuine, that it was not colourablo or frandulentj and that it was 
intended to be acted upon, and thereupon he helil that the pi’o- 
perty was dehittur, and not liable to be attached or sold for a 
private debt, and ordered it to be released from attachment.
Each party was ordered to bear his own costs.

Upon appeal to the High Court, it was contended, that the 
lower Court was wrong in finding that the will was a hon& 
fide instrument, and that the Court ought to have found upon 
the evidence on the I'ecord, and the probabilities of the case, 
that the will did not create a bond fide endowment, but was a 
mere device to secure the property from sale in execution of 
a decree ; thnt the endowment to the household idol was a mere 
colourable device to give a show of legality to a transaction, 
which was in reality a perpetuity, and to preserve the property 
in the hands of the family, and that, as such, it was void and 
illegal.

!Further, it was contended that, under any view of the nature 
and effect of the will, the debtor, Doorga Churn, had a ooneider- 
able beneficial interest in the property.

The High Court affirmed the decision of the lower Court,
They said:— We have no doubt that the will made by Siimati 
"  Saraswati Debi is a valid disposition of her property, and 
“  that the effect of it was to create an endowment substian.- 
“ tially for religious uses. That being so, it is clear that the 
"  attachment issued against a sliare of this property at the 
“  instance of the exooution-creditor, and the order made by the 
"Judge of Hooghly that the exeeutiou should proceed, ought 
' ‘ both to be set aside ; and it is impossible to say that the Subor- 
"  dinate Judge was wrong ia confirming the will, and declaring
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I87fl « the subject of it to be dehuitui' property. It may be that, 
"under that clause of the instrument vrhich disposes of the 

Doo 04. surplus proceeds of the estate, the ‘ shansliar,' or members of 
CHUBtr « the family establishment, .may hereafter become entitled to 

some beneficial interest in such surplus; but this interest is of 
such a fluctuating aud unoertaia character that it could never 

"  form the subject of attaolimeiit or sale.”
The lower Court having found that the -will was genuine 

and bond fide, and the High Court having upheld the decision̂  
it lias not been attempted to dispute that finding. It must, 
therefore, be assumed that tl\e will was genuine aud hono, fide 

, intended to operate; and effect must be given to it, so far as its 
provisions are in accordance with law.

The -will is in the words following;—
" This will is executed by Srimati Saraswati Debi. I am 

always sick ; hence I execute tliia will to the following effect;— 
I dcdiciite tlie auction-purchased property, Ifo. 3496, Lot Panch- 
gatcliia, Paj’giina Baligori, ZilJa Hooghlyj standing in my 
name, to the Thakur lahwar Eaj Btijeswar that is iu my house. 
And the Sarodia Pooja and other oeremonies that are being 
performed in the house will be performed as hitherto. After 
all these acts have been observed from the proceeds of the said 
property, if there be a surplus in the profits, then the family 
will be supported therefrom. This property of mine will not 
be liable for tlie debts of any person, None will be able to 
transfer it. None will have the rights of gift and sale. I 
appoint mj eldest sou Doorga Churn Chuttopadhya and the 
seconil son Shama Churn Chuttopadhya to be the executors of 
this will. Wheu my youngest son Bhogobati Churu Ohutto- 
padiiya, who is now a minor, arrives at majority, he will similarly 
be an executor. Collocting the proceeds of this property, you 
will deduct therefrom the rent, revenue, taxes, charges for 
repairs, and whatever other expenses may be necessary for the 
preservation of property, anti the collection chargcs; aud will 
defray from the aforesaid profits the exponses of the daily 
■vTorship of the said Thakur, ,the expenses of tho parhans, i.e., 
the VQle-jattra, the Rashjattra, &c., ou his account, [the 
expenses of] the Doorga Pooja, the Shama Pooja, aud the
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Jagadhatri Pooja, the expenses of the anuual sJiradJi of mj I87a 
fatUev-in-law, of the first skradh of myself and my husband 
after our death, and the expenses of our ehodista and sapindi- 
haran, I  appoiufc you as the executors of this will. You will 
pay my debts, and, collecting the sums due to me, you will 
incorporate them with my estate, and from the proceeds 
thereof you 'will meet the expenses described above ; and if 
there be a surplus after dednotiug the said expenses, it will 
also be disbursed in the manner aforesaid. After your death, 
he who is my heir for the time being will be the executor of 
this will. Beyond performing the aforesaid worship of the deh, 
and the ceremonies and poojeis, none of my heirs shall have any 
interest in or profit from my property. And they will have no 
power of gift or sale over it. And it Âvill not be attached or 
sold on account of their debts. Td this effect, of my own ac
cord, and in full possession of my senses, I  execute this will.

The 2nd of Cheyt 1274. Sa e a sw a t i D b b i .’^

According to the construction -which their Lordships put 
upon, the will, it cannot be said that the property was wholly 
dehuttur. They consider that it created a charge upon the 
property for tlie expenses of the daily worship of the idol, as it 
•was performed at the time of the death of the testatrix, and 
of the poojas, shradhs, and religions ceremonies for wlach 
provision is made by the will. IFor the purpose of this decision 
the charge may be termed generally a charge for such religious 
acts and ceremonies. So far the case falls within the class of 
which that of Sonatun Bi/saok v. Sreemutty Juggutsoondree 
Dossee (1) may be referred to as an example.

The next question that arises is, who are entitled to the 
beneficial interest in the taluk, Bubject to the religious and 
ceremonial trust. The testatrix has certainly attempted to 
dispose of this, and, if she has done ao effectually, it cannot be 
held, as has been held in some oases, to have passed to her 
sons in their character of heirs-at-law as property undisposed 
of. Her disposition is contained in the words "  after all these
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1879 "  acts luive been observed from the proceeds of fche said property,
ctjf t̂ gj.0 ijQ a surplus, then the family will be supported

Doouoa. "  therefrom.”
Chors Their Lordships, uot without some doubt and hesitation, have 

come to tlie couclusiou that these words amount to a bequpsfc 
of the surplus to tlie members of the joiut family for their own 
use and benefit. It is true that tiie testatrix further declares, 
“  this property of mine will uot be liable for the debts of any 
“  person. None will be iible to transfer it, none will liave the 
"  rights of gift and sale.” But these directions, being incon
sistent with the iutereat given, were wholly beyond her poAver, 
aud must be rejected as having no operation. This being so, 
it follows that Doorga Churn took a share of the property in 
question, which, after satiafyiug the expenses actually incurred 
in the worship of the idol, cannot be assumed to be valueless, 
and might be considerable, aud which, in their Lordships’ 
opinion, was subject to be taken in execution by his creditor. 
Inasmuch as their Lordships are not precisely informed of the 
state of the family on the death of the testatrix, they are 
unable to specify what that share was, and there being no 
constat as to what is required for tlie performance of the 
religious trust, the interest acquired by a purchaser at any 
such executiou-sale would have to be ascertaiued, aud realised 
in some otlier further proceeding. In these circumstances, 
their Lordships are of opinion that the attachment should be 
allowed to stand.; but that the summary order of the Judge of 
Hooghly, which would apparently authorise the sale of one- 
third of the taluk, as if unaffected by the will of the testatrix, 
is erroueous, aud should be set aside.

They will, therefore, humbly advise Her Majesty that. the 
decrees of both the lower Courts be reversed, That it be 
declared that tlie will of Suvtiaxriiti was a genuine will̂  and 
iond fiie intended to operate, and that tlie effect of the will 
was to charge the property iu the hands of the executors there
by appointed, with the payment of sucli sums as miglit be 
necessary to defray tiie expenses, which might, from time to 
time, be incurred in the daily worship of the idol therein 
mentioned, in the manner in which such service was performed
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nt tlie time o f the cleatli o f the testatrix, aad with the expenses 1879
of the and of the jBoo/as aml other religiQua acta and
cei’emonies in the said will mentioned; that, aftei'defraying ,1 XI . 1 , , , / ,  DoonanBucli expenses, tiie suvplua belonged to the membera of the CHmttr
joint family, of wliora Doorga Churn %vas one, and tliat his
interest ia the taluk under the said will was liable to be 
attached and sold in execution of the decree of the High Court 
of tiie 16tli of N’ovember 1864; and to order that the summary 
order of the Judge of Hooghly be set aside, hut that the appel
lant be at liberty to piooeed to a sale iu execution of the riglit, 
title, and interest of Doorga Churn iu the said taluk under 
the said will, and that each party do bear his own costa of the 
suit in both the Courts below.

Tlie appellauta having failed in their attempt to impeach 
the genuineness and bona fides of the will, their Lordships are 
of opinion that they are not entitled to the coata of thia appeal.

Agents for the appellant *. Messrs. Robert OUet'sham and 
Son.
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ORIGINAL CIVIL.

Before Mr. Jasiioe Wilson.

RADHAKIS3EII llOWRA. DAKIirA v. OEOOSBBLOLIi DUTT. 1«9
Ang. je,

liegiilration—Denial o f  Eseention, What is—Suit to compel Registration^
Party to Suil—Regisiratiott Act ( I I I o f  1877), us, 34—38, 73—77.

Eefusiil lo admit execution o f a dooument is a clanjul o f execution within 
the meaning of tlie Uegistratlon Act o f 1877, and so also is a wilful refasal 
or neglect to attend nud admit execution; and where such refusal or neglect 
occurs, It suit will lie under s. 77 tor the purpose o f haring the document
r e g is t e r e d .

The Begistriir is not a necessarj party to such a suit.

I n  this case the defendant entered into a deed of agreement 
and covenant with the plaintiff for valuable consideration, 
whereby he . mortgaged certain premises, and covenanted to> 
give an asatiranice ia the English form whenever required by

61


